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NAMES   OF   THE  JUDGES,   &c. 

DURING  THE  PERIOD  COMPRISED  IN  THIS  VOLUME. 


OF  THE  COURT  OF  APPEALS. 

Hon.  STEVENSON  ARCHER,  Chief  Jadge--died  on  the  26th  Jane, 

1S48. 
Hon.  THOMAS   BEALE  DORSEY,  Commissioned   Chief  Judge, 

vice  A&CHEB,  deceased,  Sd  July,  1848. 
Hon.  E.  F.  CHAMBERS,  Jadge. 
Hon.  ARA   SPENCE,  Judge. 
Hon.  ALEXANDER  C.  MAGRUDER,  Judge. 
Hon.  ROBERT  N.  MARTIN,  Judge. 
Hon.  WILLIAM  FRICE,  Judge,  vice  Abchea,  C.  J.  deceased. 

OF  THE  COURT  OF  CHANCERY. 
Hon.  JOHN  JOHNSON,  Chaucellor. 

OF  THE  COUNTY  COURTS. 

First  Judicial  Distbict — SL  Mary%  duirles  and  Prince  Oeorge's  Counties. 

Hon.  ALEXANDER  C.  MAGRUDER,  Chief  Judge. 
Hon.  EDMUND  KEY,  Associate  Judge. 
Hon.  p.  W.  CRAIN,  Do. 

Second  Judicial  Distbict — Cecil,  Kent,  Qfuen  Jlnne  and  TaWci  Counties. 

Hon.  E.  F.  CHAMBERS,  Chief  Judge. 

Hon.  PHILEMON  B.  HOPPER,  Associate  Judge. 

Hon.  JOHN  B.  ECCLESTON,  Do. 

Third  Judicial  District — Calvert,  Jnne  Arundel,  Montgonury  and  Carroll 

Counties,  and  Howard  District. 

Hon.  THOMAS  BEALE  DORSEY,  Chief  Judge. 
Hon.  THOMAS  H.  WILKINSON,  Associate  Judge. 
Hon.  NICHOLAS  BREWER,  Do. 
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FouATR  Judicial  Disteict— Caroline,  Dorckeiter,  Somenei  and  Worcetier 

Counties. 

Hon.  ARA  SPENCE,  Chief  Jadge. 

Hoif.  WILLIAM  TINGLE,  ABSOciate  Judge. 

Fifth  Judicial  District — Frederidc,  Waahingian  and  MUgany  Counties. 

Hon.  ROBERT  N.  MARTIN,  Chief  Judge. 

Hon.  RICHARD  H.  MARSHALL,  Associate  Judge. 

Hon.  THOMAS  BUCHANAN,  Do. 

Sixth  Judicial  District — BdUimore  and  Harford  Counties. 

Hon.  STEVENSON  ARCHER,  Chief  Judge. 

Hon.  WILLIAM  FRICK,  Chief  Judge,  vice  Archer,  deceased. 

Hon.  JOHN  PURVIANCE,  Associate  Judge. 

Hon.  JOHN  C.  Le  GRAND,  Do. 

OF  BALTIMORE  CITY  COURT. 

Hon.  NICHOLAS  BRICE,  Chief  Judge. 

Hon.  ALEXANDER  NISBET,  Associate  Judge. 

Hon.  W.  G.  D.  WORTHINGTON,         Do. 

ATTORNEY  GENERAL. 
GEORGE  R.  RICHARDSON,  Esquirb. 
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BaltimoTe  and  Ohio  R.  R.  Co.  ats.  Mayor  and  City  Coaneil  of  Baltimore,.  .288 

Baltimore  and  Ohio  R.  R.  Co.  aU,  State  of  Maryland, 868 

Baltimore  and  Susquehanna  R.  R.  Co.  «t.  Samuel  Faunce  and  J.  D.  Paes- 

moiey  ■•.•#•.■■• •••••.. •••.•••• •.•.••••••••.  68 

Brooks,  Charies,  vs.  William  S.  and  James  H.  Elgin, 254 

Bmne,  F.  W.  and  J .  C.  aii.  Swatara  R.  R.  Co 41 

Bnchanan,  Priscilla,  vs.  Arthur  Pue,  Jr.,  ex'r.  of  Edward  Buchanan, 112 

finrckmyer,  Cornelius,  and  E.  L.  Adams  vs.  David  Whltefoid 1 

Calvert,  Charles  B.,  ez'r.  of  George  Calvert  and  others  ait,  Thomas  Dafiy,.487 
Carr,  John,  Richard  L.  Stockett  and  Joseph  N.  Stockett,  ats.  Greoige  H. 

Steuart,  executor  of  William  Steuart, 480 

Carscm,  David,  Sen.  and  David  Carson,  Jr.  vs.  A.  A.  White,  claimant.  Sec.. .  17 

Coben,  Mendez  I.  vs.  James  Y.  Wagner, 286 

Cohen,  Mendez  I.  ais,  James  Y.  Wagner  and  E.  A.  Marshall, 97 

Cornish,  Stephen,  negro,  vs.  Jacoh  Willson 299 

Costigan,  Sylvester,  and  Susan  R.,  his  wife  and  others  vs.  Robert  Sewall, .  .282 
Cunningham,  William  C,  and  others  vs.  George  Schley  and  others, 207 

Damall,  F.  L  aU.  Isaac  G.  Magruder  and  Elizabeth,  his  wife 269 

Damall,  F.  L.  vs.  Isaac  G.  Magruder  and  Elizabeth,  his  wife, 269 

Davis,  Charles  W.  aU,  Eve  Walgamot,  guardian  of  Nancy  J.  Walgamot,. . .  .488 
Doisey,  Charles.  W.,  executor  of  Nicholas  Worthington,  of  Jno.  aU,  State 

of  Maryland, 888 

Dorsey,  Roderick,  vs.  Henxy  Wayman  and  others, 69 

Dnify,  Tbcnnas,  vs.  Charles  B.  Calvert,  executor  of  €reo.  Calvert  and  others,  487 

Elgin,  William  S.,  and  James  H.  ats,  Charles  Brooks, 264 

Emery,  John  B.,  and  Cyrus  Gault  vs.  Cornelius  H.  and  Caleb  D.  Owings, 

administrators  of  Beale  Owings 191 

Emeiy,  John  B.,  and  Cyrus  Gault,  aU.  Cornelius  H.  Owings  and  Francis  R. 

GiiiBth,  executors  of  Nicholas  Owings, • ..  .260 
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Farmers  Bank  of  Maryland  vs.  James  Iglehart, 60 

Faunce,  Samuel,  and  J.  D.  Passmore,  aU.  Baltimore  and  Susquehanna  R. 

R.  Company, , 68 

Fiaher,  Alexander,  William  D.  Miller  and  William  £.  Mayhew  vs.  Wil- 

liam  F.Johnson, 354 

Franklin  Fire  Insurance  Company  vs,  Alexander  Hamill, 87 

Freeman,  Heniy  B.,  and  Jane  E.  Sedwick,  administrators  of  Joshua  Sed- 

wick,  vs.  James  C.  Sedwick, 28 

Griffith,  Jane  Uehecca,  James  S.  Keys  and  Ruth,  his  wife,  et  al.  vs.  Peter 

Reigart  and  wife, 445 

Gay,  John,  vs.  Sampson  Tams 82 

Hamill,  Alexander,  ats.  Franklin  Fire  Insurance  Company 87 

Hannon,  Walter  W.,  and  Ueniy  W.  Hannon,  ats.  Wm.  G.  Robey, 463 

Hilleaiy,  Clement  T.,  Eleanor  B.  M.  and  Ann  T.  vs.  Thos.  J.  Hurdle, 105 

Hurdle,  Thomas  J.  als.  Clement  T.,  Eleanor  B.  M.  and  Ann  T.  Hilleaiy,  .  105 

Iglehart,  James,  ats.  Farmers  Bank  of  Maryland,   50 

Inloes,  Wm.  and  Joshua,  James  Hooper  and  John  L.  Chapman  and  wife, 
heirs-at-law  of  Jonathan  Chapman,  ais.  James  Wilson,  Christopher  Ra- 

.borg  and  Peter  Eisenhury,  sunri\'ors  of  Thos.  Wilson, 121 

Irwin,  Thomas,  Jr.  vs.  Harriet  G.  C.  Sprigg, 200 

Johnson,  William  F.  ats.  Alexander  Fisher,  William  D.  Miller  and  William 
£.  Mayhew,  Jr 354 

Kerr,  Edward  M.  vs.  Moses  Potter, 404 

Kyle,  Adam  B.  ais.  Western  Bank  of  Baltimore,  garnishee  of  James  M. 
Raisin • 343 

Loockerman,  Jeremiah  T.,  and  others  vs.  Lyde  G.  McBlair  and  others, 177 

Magnider,  Isaac  G.,  and  Elizabeth,  his  wife,  vs.  F.  L.  Damall, 269 

Magruder,  Isaac  G.»  and  Elizabeth,  his  wife,  ats.  F.  L.  Damall, 269 

Mayor  and  City  Council  of  Baltimore  vs.  Baltimore  and  Ohio  R.  R.  Co.. .  .288 
Mayor  and  City  Council  of  Baltimore,  ats.  Methodist  Protestant  Church, 

East  Baltimore  Station, 891 

McBlair,  Lyde  G.,  and  others,  ats.  Jeremiah  T.  Loockerman  and  others, .  .177 
Methodist  Protestant  Church,  East  Baltimore  Station,  vs.  Mayor  and  City 

Council  of  Baltimore, 391 

Mosher,  Eliza  M.  ats.  Nathaniel  Williams  and  John  Prentiss,  executors  and 

trustees  under  the  will  of  James  Mosher, 454 

Owings,  Cornelius  H.,  and  Francis  R.  Griffith,  executors  of  Nicholas  Owings, 
vs.  John  B.  Emery  and  Cyrus  Gault, 260 

Owings,  Cornelius  H.  and  Caleb  D„  administrators  of  Beale  Owings,  ats. 
John  B.  Emery  and  Cyrus  Gault, 191 
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P6tter,  Moses,  aU.  Edward  M.  Kerr, 4M 

Pae,  Arthur,  Jr.,  executor  of  Edward  Buchanan,  aU.  Priscilla  Buchanan,.  .112 

Reigart,  Peter  and  wife,  aU.  Jane  Rebecca  Griffith,  James  S.  Keys,  and 

Roth,  his  wife,  et  al 445 

Robey,  William  6.,  vs.  Walter  W.  Hannon  and  Heniy  W.  Hannon, 468 

Schley,  Greorge,  and  others,  aU,  William  C.  Cunnin^am  and  others, 207 

Sedwick,  James  C.  aU.  Henry  B.  Freeman  and  Jane  £.  Sedwick,  adminis- 
trators of  Joshua  Sedwick, 28 

Sewall,  Robert,  tUs,  Sylvester  Costigan  and  Susan  R.,  his  wife,  and  others,  232 

Shilliog,  Nicholas,  and  others,  vs.  Josiah  Shilling 171 

Shilling^  Josiah,  at$,  Nicholas  Shilling  and  others, 171 

Smith,  Martin,  vs.  State  of  Maryland, 425 

Sprigg,  Harriet  6.  C.  att.  Thomas  Irwin,  Jr 200 

State  of  Maryland  vs.  Baltimore  and  Ohio  R.  R.  Company, 863 

State  of  Maryland  vs.  Charles  W.  Dorsey,  executor  of  Nicholas  Worthing- 

ton,  of  Jno 388 

State  of  Maryland,  aU.  Martin  Smith, 425 

Steuart,  George  H.,  executor  of  William  Steuart,  vs.  John  Carr,  Richard 

L.  Stockettand  Joseph  N.  Stockett 480 

Sullivan,  James  T.  vs.  Robert  G.  Violett  and  James  Dempsey,  trading  under 

the  firm  of  Violett  &  Dempsey, 181 

Swatara  R.  R.  Company  vs.  F.  W.  and  J.  C.  Brune, 41 

Tams,  Sampson,  aU,  John  Guy, 82 

Violett,  Bobert  G.,  and  James  Dempsey,  trading  under  the  firm  of  Violett 
8l  Dempsey,  aii.  James  T.  SuUivan, •  • .  • « » ....  181 

Wagner,  James  V.,  and  £.  A.  Marshall  vs.  Mendez  I.  Cohen, 97 

Wagner,  James  V.,  aU,  Mendez  I.  Cohen, .236 

Walgamot,  Eve,  guardian  of  Nancy  J.  Walgamot,  vs.  Charles  W.  Davis,. .  .488 

Wayman,  Henry,  and  others,  at»,  Roderick  Dorsey, 59 

Western  Bank  of  Baltimore,  garnishee  of  James  M.  Raisin,  vs.  Adam  B. 

Kyle, 848 

White,  A.  A.,  claimant,  &c.  aU.  David  Carson,  Sen.  and  David  Carson,  Jr.  17 

Whiteford,  David,  aU.  Cornelius  Burckmyer  and  £.  L.  Adams, 1 

WilUams,  Nathaniel,  and  John  Prentiss,  executors  and  trustees  under  the 

will  of  James  Mosher,  vs.  Eliza  M.  Mosher, 454 

WiUson,  Jacob,  aU,  negro  Stephen  Cornish, 299 

Wilson,  James,  Christopher  Raborg  and  Peter  Eisenbuiy,  survivors  of  Th. 

Wilson  vs.  William  and  Joshua  Inloes,  James  Hooper  and  John  L. 

Cliapman  and  wife,  heirs-at-law  of  Jonathan  Chapman, 121 
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December  Teem,  1847. 

Cornelius    Burckuyer    akd    E.  L.  Adams   vs.   David 

Whiteford. — December^  1847. 

C.  drew  a  bill  of  exchange  on  B.  payable  ninety  days  after  date,  endorsed  by 
W.  in  blank.  It  was  negotiated  Tfitb  P.  who  endorsed  it  specially  to  J). 
On  presentation  for  acceptance,  it  was  refused,  protested,  and  returned  by  D. 
to  P.  when  the  latter  erased  his  special  endorsement,  and  re-transmitted  the 
bill  to  D.  who  sued  W,  upon  his  endorsement.  The  defendant,  in  support 
of  his  defence,  had  proved  by  P.  the  erasure  of  his  endorsement ;  and  the 
plaintiff  then  proposed  to  ask  him  to  state  the  reasons  which  induced  him 
to  atxike  it  out.  This  the  County  Court  refused  to  sanction.  Held, 
there  was  no  good  reason  for  the  refusal,  unless  it  be  that  the  fact  of 
the  erasure,  as  proved  by  the  defendant,  could  not  prejudice  the  plaintiffs. 
If  it  had  been  of  any  importance  to  know  why  the  erasure  had  been 
made,  it  must  have  been  reasonable  to  permit  the  witness  to  state  when, 
why,  and  under  what  circumstances,  it  was  made. 

Upon  the  return  of  a  biU  of  exchange,  drawn  at  BattLvMrey  upon  a  house  at 
Charlaloiit  8,  C,  protested  for  non-acceptance,  which  had  been  endorsed 
generally  by  the  payee,  the  holder  in  BdlHmore  struck  out  his  special 
endorsement,  and  by  letter  transmitted  it  to  the  plaintiffi,  residents  in 
Chearlulon,  and  claimed  the  amount  of  the  bill  from  them,  informing  them 
it  had  been  charged  to  their  account,  and  he  expected  a  credit  for  it. 
Hddy  that  in  an  action  by  the  house  at  Charleston,  against  the  payee  and  en- 
dorser of  the  bill,  this  letter,  in  connection  with  parol  proof  in  the  cause, 
was  evidence  to  show  the  right  of  the  plaintiffs  to  institute  the  action. 
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Burckmyer  &  Adams  v$,  Whiteford. — 1847. 

This  letter  was  evidence  as  a  part  of  what  passed  between  the  holder  of  the 
bill  and  the  house  at  C,  in  relation  to  its  transfer  to  them.  It  is  a  part  of 
the  res  getta  of  the  surrounding  and  cotemporaneous  circumstances  of  the 
transaction. 

The  admissibility  in  evidence,  of  the  surrounding  circumstances  of  a  case,  is  to 
be  determined  by  the  court,  according  to  the  degree  of  their  relation  to  the 
principal  fact  in  controversy,  and  in  the  exercise  of  its  sound  discretion. 

In  a  case  where  the  plaintiff's  right  to  sue  upon  a  bill  of  exchange  was  denied, 
he  may  prove  its  delivery  to  counsel,  and  the  fact  of  his  counsel's  posses- 
sion, for  the  puipose  of  the  suit,  when  the  action  was  commenced. 

Where  the  attorney  of  the  plaintiff  is  in  possession  of  a  bill  of  exchange  at  the 
time  of  the  action  brought,  the  presumption  is  that  he  is  rightfully  in 
possession. 

When  the  day  on  which  notice  of  protest  ought  to  have  been  given,  is  Sunday, 
it  is  sufficient  to  serve  it  on  the  next  day. 

Appeal  from  BaUimore  County  Court. 

This  cause  was  before  the  court  at  December  term,  184S, 
and  18  reported  in  1  GftU,  127.  It  was  an  action  of  assumpsit 
brought  on  the  9th  October,  1840,  by  the  present  appellants 
against  the  present  appellee. 

The  bill  of  exchange  on  which  the  action  was  founded  is  as 

follows : 

Baltimore^  Ut  January^  1840. 
$1,600.    W.  B. 

Ninety  days  after  date  please  pay  to  the  order  of  David 
Whiiefordy  fifteen  hundred  dollars,  which  charge,  as  ad/ised,  to 
account  of  Your  ob't  serv't, 

Nicholas  U.  Chafes. 
To  Messrs.  Blum  fy  Cohiaj  merchants,  Charleston^  S.  C. 

Endorsed — D.  Whiteford.  Pay  to  the  order  of  Messrs.  C. 
Burckmyer  ^  Co.  Th.  Phbnix. 

The  protest  of  this  bill  for  non-acceptance  was  dated  6  th 
January,  1840.  The  answer  to  the  notary  was  ^^  we  decline 
accepting  for  want  of  advice."  The  notices  of  protest  were 
certified  to  have  been  enclosed  by  the  notary  to  Th.  Phenix^ 
cashier  Western  Bank  of  Baltimore. 

IsT  ExoBPTioN. — At  the  trial  of  this  cause,  the  plaintiffii 
read  in  evidence  the  bill  of  exchange,  and  proved  the  sig- 
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Borckmyer  &  Adams  w.  Whiteford. — 1847. 


nature  of  JV*.  U.  C  the  drawer,  and  of  the  defendant,  as  en* 
dorser,  by  the  name  of  JD.  WhUeford  ;  the  protest  of  the  bill ; 
and  the  affidavit  of  the  notary  public  who  made  the  protest, 
viz. 

^^  Personally  appeared  on  this  16th  day  of  July,  1841 ,  before 
me,  Henry  Morrisj  N.  P.  duly  commissioned  and  sworn,  «A.  C 
Smithy  N.  P.  and  made  oath  that  he  did,  on  the  6th  of  January, 
1840,  protest  a  draA  for  non-acceptance  drawn  by  JV*.  U.  C, 
on  B.  4r  C.  endorsed  by  D.  W.  for  $1,500.  The  said  draft  was 
dated  1st  January,  1840,  at  90  days,  protested  by  order  of 
Messrs.  C  Burckmyer  Sf  Co.  The  said  A.  C.  S.  further  testi- 
fies that  he  forwarded  a  written  notice  addressed  to  JV*.  U.  C 
drawer,  and  also  a  written  notice  addressed  to  D.  W.  endorser, 
informing  them  of  the  protest  of  said  draft,  and  that  the  holders 
thereof  looked  to  them  for  the  payment  of  the  same,  by  mail, 
under  cover  to  Tho.  Phenix^  Esq.  cashier  of  the  W.  Bankj  B. 
and  which  were  placed  in  the  post  office  here  on  the  6th 
January,  1840,  the  date  of  protest. 

A.  C.  Smith,  JWtory  PubUe. 

Witness  my  hand  and  seal  at  CharUston  the  day  and  year 
aboTe  written.  Henrt  Morris,  JSTotary  Puiltc.'^ 

The  plaintiffs  then  proved  that  by  the  course  of  the  mail  in 
January,  1840,  letters  mailed  in  Charlestoriy  S.  C.  on  6th 
January,  1840,  would  be  received  in  Baltimore  on  the  morning 
of  the  11th  January,  1840;  and  that  in  January,  1840,  Thomas 
Phenix  was  the  cashier  of  the  W.  B.  of  B.  which  bank  had 
discounted  said  draft  for  the  use  of  the  drawer,  and  on  the 
2d  January,  1840,  had  remitted  the  same  to  the  plaintiffs  at  C. 
as  its  agents,  for  collection. 

The  plaintiffs  then  read  in  evidence  the  agreement  of  counsel 
for  both  parties,  viz. 

'^  It  is  admitted  on  the  part  of  defendant  that  the  plaintiffii 
were  in  partnership  as  alleged  in  the  declaration,  and  that  their 
christian  names  are  truly  set  forth.  It  is  also  admitted  that  the 
affidavit  by  the  notary  public  read  on  the  former' tr\fil  shall  be 
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used  on  the  next  trial ;  and  the  plaintiffs  agree  on  their  part  to 
produce  the  original  letters  (or  copies  of  them)  from  the  cashier 
of  W.  B.  to  plaintiffs,  enclosing  the  draft  in  suit  originally  to 
plaintiffs,  and  the  letter  of  plaintiffs  returning  the  same  to  W. 
B.  previous  to  suit — the  copies  to  be  used  as  originals.  It 
being  understood  that  each  party  reserves  all  exception  to  the 
materiality  of  the  matters  above  specified,  and  that  this  agree- 
ment shall  not  affect  the  order  of  proof,  or  relieve  either  party 
from  the  necessity  of  offering  the  above  matters  as  his  evi- 
dence." 

The  defendant  then  proved  by  said  T.  Phenix  that  said  draft 
was  returned  to  him  in  a  letter  of  plaintiffs  dated  26th  Sept. 
1840,  and  that  after  receiving  it  he  struck  out  the  special  en* 
dorsement  thereon,  signed  '^  7%.  Phenix^  Cashier?'* 

Whereupon  the  plaintiffs'  counsel  proposed  to  ask  said  Phenix 
to  state  the  reasons  which  induced  him  to  strike  out  said  en- 
dorsement, but  the  court  (Le  Grand,  A.  J.)  refused  to  allow 
said  question  to  be  put  to  the  witness.    The  plaintiffs  excepted. 

2d  Exception.''— After  the  evidence  stated  in  the  afore- 
going exception,  made  a  part  hereof,  the  plaintiffs  further 
proved  by  said  P.  that  he  left  the  city  of  B.  on  business  of  the 
bank,  on  the  afternoon  of  the  9th  January,  1840,  and  did  not 
return  for  several  days;  and  then  further  proved  by  James  Hail 
that  in  January,  1840,  he  was  the  corresponding  clerk  of  the 
FT.  B.  and  as  such,  it  was  his  business  to  examine  and  attend  to 
the  correspondence  addressed  to  said  Phenix^  the  cashier. 

The  plaintiffs  then  produced  to  said  witness,  Hall^  a  book 
marked  ^^  bill  hook^'*  which  the  witness  verified  as  a  book  regu- 
larly kept  by  him  in  the  Western  Bankj  as  its  corresponding 
clerk,  and  which  was  kept  in  said  bank  as  a  bank  book,  to 
which  its  officers  had  access.  And  the  said  Hall  further  stated, 
that  said  book  shews  by  the  entries  therein  the  date  of  each 
dr^ft  discounted  by  said  bank,  the  amount  thereof,  the  time 
when  due,  the  time  when  sent  by  mail  for  collection,  and  how 
chained,  and  that  the  entries  therein  were  made  by  said  Hallj 
as  such  clerk,  in  the  regular  and  daily  course  of  his  business 
as  such  clerk. 
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The  plaintiffs'  counsel,  for  the  purpose  of  showing  when  the 
notices  referred  to  in  the  aforegoing  affidavit  of  the  notary 
were  received  at  the  Western  Bank^  then  proved  by  said  Hall 
that  the  entries  in  said  book  in  relation  to  the  draft  now  in  suit 
were  made  by  him  in  the  course  of  his  business,  and  that  it 
was  his  uniform  practice  to  make  all  his  entries  truly  and  at 
the  time  of  each  transaction;  and  that  the  words  "  JV*.  td.  \Uh 
January^  1 840,''  written  against  the  entries  relating  to  the  draft 
in  suit,  in  said  bill  book,  are  in  the  proper  hand-writing  of  said 
Hail^  and  that  they  mean  and  are  intended  to  signify  that  notice 
of  the  non-acceptance  of  said  draft  on  that  day  received  by  him 
as  such  corresponding  clerk,  and  that  the  said  HaU  has  no 
doubt  of  the  accuracy  and  verity  of  said  entry,  although  he  has 
oo  recollection  of  the  fact  of  such  notice  being  received  at  any 
time.  And  the  said  plaintiffs  at  the  same  time  read  to  the  jury 
the  original  entries  in  said  book,  including  the  words  ^'JV*.  A, 
11th  January,  1840." 

The  plaintiffs  then  further  proved  by  Taylor^  that  in  January, 
1840,  he  was  runner  of  the  W,  B.  and  as  such  it  was  his  busi- 
ness to  serve  all  notices  placed  in  his  hands  by  the  officers  of 
said  bank,  to  be  served  on  residents  in  the  city  of  B,  and  that 
it  was  his  invariable  practice  to  serve  said  notices  on  the  day 
they  were  delivered  to-  him.  That  the  said  witness  recollects 
liaving  called  some  time  in  January,  1840,  at  the  place  of  busi- 
ness of  the  defendant  with  a  notice  of  protest  for  him,  and  ano- 
ther for  JV*.  U,  C.  That  he  read  enough  of  said  notices  to  see 
who  were  the  parties  to  be  notified,  and  that  they  were  notices 
of  protest,  but  he  did  not  read  every  word  or  the  date  of  said 
notices.  That  he  handed  the  notice  made  out  for  the  defendant 
to  him,  remarking  that  it  was  a  protest  for  him  and  Chafee^ 
who  returned  it  to  him  with  a  request  that  he  would  give  it  to 
said  C  and  said  witness  accordingly  left  the  same  at  the  dwell- 
ing house  of  said  C.  on  same  day.  That  said  witness,  Taylor, 
has  no  recollection  of  the  day  of  the  month  on  which  he  de- 
livered said  notice  to  said  defendant,  but  he  recollects  that  the 
ground  was  then  covered  with  a  very  deep  snow,  the  heaviest 
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snow  in  that  winter,  and  that  he  recollects  no  other  notice  to 
defendant  in  said  month. 

The  plaintiffs  then  further  proved  by  TL  Phenix^  that  when 
he  led  BaUimore  on  the  afternoon  of  the  9th  January,  1840, 
and  for  several  days  before,  there  was  a  very  deep  snow  on  the 
ground,  so  deep  that  some  days  before  said  9th  January  the 
travelling  had  been  obstructed.  That  said  Phemx  was  com- 
pelled to  travel  in  a  sleigh  from  Harpers  Ferry  in  Virginia^  to 
IVinchtsler^  on  the  10th  January,  and  from  thence  to  Wood- 
stockj  in  a  sleigh,  on  the  1 1th  and  12th  January,  1840,  and  that 
said  snow  was  the  heaviest  of  the  winter,  according  to  the  recol- 
lection of  said  Phenix.  The  plaintiffs  then  further  proved  by 
said  Phenix  that  before  this  suit  was  commenced,  and  early  in 
October,  1840,  and  after  the  bill  in  suit  was  returned  to  him  by 
the  aforesaid  letter  of  26th  September,  1840,  he  took  the  bill 
and  protest  to  WhUeJordj  the  defendant,  and  asked  him  for  pay- 
ment. That  defendant  expressed  great  surprise,  and  said  he 
had  no  notice  of  protest  for  non-payment.  Witness  replied  the 
bank  had  none  either,  but  you  had  notice  of  non-acceptance,  to 
which  Whiteford  replied,  ^^yes  I  might  have  had  that,''  and 
objected  to  payment  for  want  of  notice  of  protest  for  non- 
payment. The  plaintiffs  further  proved  by  said  Phenixy  that 
said  draft  had  been  retained  in  Charleston  aforesaid,  by  plain- 
tiffs, from  January,  1840,  until  the  26th  September,  1840,  and 
that  the  said  Phenix  never  received  any  notice  of  its  protest  for 
non-payment,  or  any  communication  from  plaintiffs  relating 
thereto,  after  the  month  of  January,  1840,  until  by  said  letter 
of  26th  September,  1 840. 

And  the  plaintiffs  further  proved  by  said  James  Hall^  that  be 
was  corresponding  clerk  of  the  W.  B.  until  the  26lh  September, 
1840,  and  he  never  received  or  saw  any  notice  relating  to  said 
draft,  shewing  a  protest  for  non-payment,  or  of  presentment  at 
maturity  for  payment  thereof.  The  plaintiffs  then  further  proved 
that  this  suit  was  brought  on  the  9th  November,  1840,  aa 
appears  by  the  original  docket  entries,  and  that  by  a  clerical 
misprision  the  writ  was  stated  as  having  been  issued  on  the  9tb 
October,  1840. 
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ThereapoD,  the  plaintiffs,  for  the  purpose  of  shewing  that  the 
plaintiffs  had  a  right  to  maintain  this  suit,  and  to  shew  posses- 
sion and  right  of  possession  in  them,  of  the  drafl  now  in  suit, 
at  the  institution  of  this  suit,  offered  to  prove  by  Thomas  Phenix 
that  on  the  2d  October,  1840,  he  wrote  to  the  plaintiffs  the 
origiDal  letter,  post-marked  at  BaUimortj  of  that  date,  now 
shewn  him  by  plaintiffs'  attorneys. 

FT.  B.  BaUimartj  OcL  S,  1810. 
Messrs.  C.  B.  &  Co. 

Dear  Sirs: — I  regret  to  inform  you  that  the  endorser  on 
the  bill,  returned  to  me  a  few  days  since,  on  Blum  ^  Co6us, 
inclines  to  take  advantage  of  the  absence  of  protest  for  non- 
payment By  reference  to  my  letter  of  2d  January  last,  you 
will  perceive  the  importance  attached  to  the  name  of  the  en- 
dorser, and  having  lost  all  remedy  against  him  by  your  omitting 
to  protest,  your  knowledge  of  commercial  affairs  must  admit 
the  justness  of  my  claim  against  your  house  for  the  bill.  I 
have  therefore  charged  your  account,  and  expect  a  credit  for 
it.  Messrs,  Caldwell  ^  Softs  and  Blum  4r  Co6us,  being  con- 
signees of  JV*.  U.  C.  I  am  in  hopes  you  can  find  property  enough 
in  their  hands  to  protect  you  from  loss. 

Very  respectfully, 

Th.  Phenix,  Cashier. 

Post-marked — ^^JBal/tmore,  Md.  October  2d,"  and  addressed, 
•^Messrs.  C.  B.  ^  Co.  Charleston^  S.  C* 

That  in  point  of  fact  he  enclosed  in  said  letter  the  draft  now 
in  suit,  and  sent  it  in  said  letter,  and  then  offered  to  read  said 
letter  to  the  jury  to  be  considered  by  them  with  the  aforesaid 
statements  of  said  Phenix  in  relation  to  the  said  draft  having 
been  enclosed  therein,  but  the  court  (Le  Grand,  A.  J.)  refused 
to  allow  said  letter  and  said  evidence  of  said  Phenix  so  offered 
to  be  given  to  the  jury,  and  excluded  the  same  as  inadmissible, 
and  the  plaintiffs  excepted. 

3d  Exception. — After  the  evidence  stated  in  the  aforegoing 
bill  of  exceptions  as  having  been  given  and  offered,  (which  bill 
of  exception  is  made  a  part  hereof)  the  plaintiffs,  further  to 
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prove  by  said  Phenixj  that  on  the  2d  October,  1840,  he  en- 
closed the  draft  in  suit  in  the  letter  aforesaid,  of  that  date, 
now  produced  by  plaintiffs'  counsel,  and  sent  the  same  by  mail 
to  the  plaintiffs ;  and  the  plaintiffs  then  offered  to  give  in  evi- 
dence, by  said  Phenix^  the  fact  of  said  letter  having  enclosed 
said  draft  at  the  time  of  its  being  mailed  for  transmission  to  the 
plaintiffs.  The  plaintiffs'  counsel  stating  at  the  same  time  that 
he  offered  said  fact  with  a  view  to,  and  for  the  purpose  of 
shewing  possession  of  said  draft  in  suit,  in  the  plaintiffs  at  the 
institution  of  this  suit,  but  the  court  refused  to  allow  said  fact 
so  offered  in  evidence  to  be  given  to  the  jury,  and  excluded 
the  same,  together  with  the  statements  of  said  Phenix  in  relation 
thereto,  and  the  plaintiffs  excepted. 

4th  Exception. — After  the  evidence  stated  in  the  afore- 
going bills  of  exceptions,  (made  a  part  hereof)  the  plaintiffs 
further  offered  to  prove  by  said  Phenix  that  he  received,  in 
January,  1840,  the  original  letter  of  plaintiffs,  now  produced, 
dated  6th  January,  1840,  and  post-marked  at  Charleston^  S.  C. 
same  day. 

Charleston  J  January  6th^  1840. 
Mr.  T.  Phenix,  BaU. 

Dear  iS'tr:— Tour  valued  favor  of  the  2d  is  at  hand  with 
Chafee^s  draft  on  Blum  ^  Cobia  for  $1,500,  which  we  are 
sorry  to  say  is  under  protest  for  non-acceptance,  and  the  other 
on  them  is  not  yet  accepted,  but  they  express  an  opinion  that 
it  will  be  paid. 

We  now  hand  you,  enclosed,  Hopkins  fy  Stodclor'*s  dft.  accpt. 
for  $2,000,  protested  for  non-payment,  and  charge  you  the 
same  with  protests.  Tours,  in  haste, 

C.  B.  &  Co. 

Post-marked — ^^  Charleston^  Jan.  6th,''  and  addressed  to 
«  r.  P.,  Esq.  Cashier  W.  B.,  JB." 

That  on  the  SOth  September,  1840,  he  wrote  to  plaintiffs 
the  letter  of  that  date,  post-marked  on  same  day  at  B.  the 
original  of  which  is  now  produced  to  said  witness  by  plain- 
tiffs' counsel. 
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Western  Bank  op  Baltiiioeb,  1 
BdUimarey  SepL  SO,  1840.     3 
Messrs.  C.  B.  &  Co. 

Bear  Sin : — I  have  received  your  favor  of  the  26th  inst 
with  enclosures  as  stated.  The  draft  on  Blum  4*  Cobia  ought 
to  have  been  protested  for  non-paymenty  to  hold  the  en- 
dofser  the  most  responsible  name  on  it  I  have  sent  notices  to 
the  parties,  and  should  the  endorser  demur,  I  will  advise  you 
forthwith.  Very  respectfully, 

T.  P.,  Cashier. 

Post-marked — ^^JB.,  Jlfd."  and  directed  to  ^^  Messrs.  C.  B. 
4r  Co.,  C,  S.  C' 

And  that  on  the  2d  October,  1840,  he  wrote  to  plaintiffs 
the  aforesaid  letter  of  that  date,  and  that  the  same  enclosed  the 
draft  in  suit,  and  that  the  said  P.  as  cashier  of  the  W.  B.  re- 
ceived, m  due  course  of  mail,  the  original  letter  of  the  plain- 
ti£b,  dated  7tb  October,  1840,  and  post-marked  at  C,  S.  C. 
on  same  date,  and  that  the  draft  in  suit  was  enclosed  in  said 
letter. 

C,  Odober  7 thy  1840. 
Mb.  T.  p.,  BaUo. 

Dear  Sir: — Tour  favor  of  the  30th  ult.  and  2d  inst.  are  at 
band,  returning  CPs  dft.  on  Blum  ^  Cobiaj  $1,500.  This 
dft.  was  regularly  noted  for  non-acceptance,  and  the  drawer 
and  endorser  furnished  with  notice  of  same.  Our  young  roan 
laid  it  away  in  our  chest  where  it  was  overlooked,  but  as 
Messrs.  Blum  ^  Cobia  bad  not,  nor  has  since  had,  any  funds  of 
the  drawer,  we  do  not  think  much  of  the  honor  of  the  endorser 
who  would  take  advantage  of  an  oversight  when  no  loss  has 
accrued  to  bim  thereby.  We  presume,  according  to  strict 
mercantile  usage,  we  are  responsible  to  you,  but  only  when  you 
bave  proceeded  against  the  draft,  and  obtained  from  the  parties 
all  you  can ;  the  balance,  if  any,  we  will  have  to  make  up. 
We,  therefore,  return  you  the  draft  with  protest  for  non-accept- 
ance. For  the  purpose,  however,  of  settling  this  unfortunate 
2        V.6 
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business,  if  you  can  make  a  compromise  with  them  at  once, 
and  yield  up  a  part,  we  will  make  up  the  deficiency  at  once. 

We  remain  yours,  respectfully, 

C.  B.  ^  Co. 
Neither  Messrs.  Blum  ^  Co6ui,  or  Messrs.  Caldwell  ^  SonSy 
have  any  property  of  Mr.  Chafee^s, 

N.  B.  We  charge  C.  B.  ^  Co.  with  the  above  this  day,  12th 
October. 

Post-marked— «C.,  S.  C,  Oct.  7,"  and  directed  to  "JMr.  T. 
P.,  Cashier  W.  B.,  B." 

That  immediately  on  the  receipt  of  that  letter  the  said  P. 
as  cashier  of  said  bank,  caused  said  draft  to  be  charged  on  the 
books  of  the  said  bank  to  account  of  the  plaintiffs,  and  at  the 
same  time  offered  to  read  said  entry  making  said  charge,  which 
it  is  agreed  is  made  in  the  proper  book  of  said  bank,  and  shews 
the  entry  of  such  charge  on  the  12  th  October,  1840,  both  par- 
ties agreeing  to  dispense  with  a  copy  of  said  entry  in  this 
exception. 

And  the  plaintiffs,  at  the  same  time,  offered  to  prove  by  said 
P.  that  he  wrote  the  original  letter  to  plaintiffs,  dated  31  st 
October,  1840,  and  post-marked  same  day  at  Baltimore^  which 
is  now  shown  him  by  plaintiffs'  counsel. 

W.  J?.,  Baltimore^  Oct.  Sly  1840. 
Messrs.  C.  B.  &  Co. 

Dear  Sirs : — A  favorable  opinion  of  the  attorney  to  whom 
I  have  entrusted  the  case  against  the  drawer  and  endorser  on 
the  bill  of  $1,500,  not  accepted  by  Messrs.  Blum  4"  Cobia^  in- 
duces me  to  suggest  to  you  that  a  discretionary  power  be  left 
us  in  regard  to  a  compromise.  In  your  last  favor,  the  order 
seemed  to  be  peremptory  on  us  to  offer  a  settlement  with  the 
parties,  and  that  at  a  heavy  sacrifice. 

By  your  permission  we  will  defer  this  for  the  present,  be- 
lieving that  a  little  delay  will  be  to  your  interest,  and  by  holding 
out,  better  terms  can  be  made. 

Please  advise  by  return  mail. 

Very  resp'y,  T.  P.,  Cashier. 
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Post-marked — "J?.,  Jkfrf.,  Oct  81,''  and  directed  to  ^^Messrs. 
C.  B.  ^  Co.^  Charleston^  8.  C. 

And  that  he  received,  ia  due  course  of  mail,  plaintiffs'  original 
letter  in  reply  thereto,  dated  CharUstonj  Nov.  5, 1840. 

a,  JVw.  6,  1840. 
T.  P.,  Esa.,  Baltiman. 

Dear  Sir: — Your  valued  favor  of  Slst  reached  us  this  day. 
IV  e  authorize  you  to  take  any  course  you  may  deem  for  your 
interest  in  the  settlement  of  the  dft.  on  Blum  tf  Cobia^  observ- 
ing to  you,  however,  that  we  should  prefer  a  reasonable  sacri- 
fice to  get  the  business  settled  at  once,  and,  if  agreeable  to 
you,  we  would  be  glad  if  you  would  name  what  sum  you 
would  take  from  us  to  relieve  us  from  all  responsibility  in  this 
business.  We  understand  that  the  endorser  on  the  draft  is  quite 
an  honorable  man,  and  if  so,  we  are  satisfied  that  no  honest 
man  would  take  advantage  of  an  unintentional  omission  to  re- 
lieve himself  from  responsibility  when  no  loss  could  eventuate 
to  him.  You  will,  of  course,  consider  this  letter  as  confidential, 
and  not  let  the  parties  be  acquainted  with  any  anxiety  on  our 

part  to  compromise,^  Yours  truly, 

C.  B.  &  Co. 

And  that  it  was  received  before  the  suit  was  brought. 

The  plaintiffs  further  offered  to  prove  by  said  Phenix^  that 
before  this  suit  was  brought,  he  handed  the  enclosed  note  to 
Mr.  J.  V,  L.  McMahofij  one  of  the  plaintiffs'  attorneys,  and 
requested  him  to  bring  suit  thereon  in  the  name  of  the  plain- 
tiffs. 

And  the  plaintiffs  further  offered  to  prove  by  Wm.  H.  Collins^ 
Esq.^  that  at  the  time  this  suit  was  brought  he  was  in  possession 
of  the  draft  in  suit,  and  had  been  for  several  weeks  before,  and 
that  he  is  the  same  counsel  whose  name  is  signed  to  the  decla- 
ration in  this  cause.  The  plaintiffs'  counsel  stating  at  the  same 
time,  that  he  offered  the  whole  of  said  offered  evidence  for  the 
purpose  of  showing  such  an  interest  or  possession  in  the  draft 
or  bill  in  suit,  by  the  plaintiffs,  at  the  institution  of  this  suit,  as 
would  enable  them  to  maintain  this  action  in  their  names.    But 
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the  court  refused  to  allow  the  said  offered  evidence,  or  any  part 
thereof,  to  be  given  to  the  jury,  and  excluded  the  same  and 
every  part  thereof,  to  which  action  and  refusal  of  the  court,  the 
plaintiffs  excepted. 

5th  Exception. — Afler  the  evidence  stated  in  the  aforegoing 
exceptions,  (made  a  part  hereof)  and  the  evidence  being  closed, 
the  plaintiffs,  by  their  counsel,  prayed  the  court  to  instruct  the 
jury  that  there  is  evidence  in  this  cause  from  which  the  jury 
may  find  a  sufficient  interest  in  the  plaintiffs  to  maintain  this 
suit,  and  that  the  defendant  had  notice  of  the  protest  for  non- 
acceptance  of  the  draft  or  bill  in  suit,  on  the  11th  or  13th 
January,  1840,  but  the  court  refused  to  grant  said  instruc- 
tion, and  plaintiffs  excepted. 

The  verdict  and  judgment  of  the  court  below  being  in  favor 
of  the  defendant,  the  plaintiffs  appealed  to  the  Court  of  Appeals. 

The  cause  was  tried  before  Archer,  C.  J.,  Dorset,  Cham- 
bers, Spencb,  Magruder  and  Martin,  J. 

By  HoRSBT  and  Brent  for  the  appellants,  and 

By  Richardson,  Attorney  General^  for  the  appellee. 

Magruder',  J.,  delivered  the  opinion  of  this  court. 

This  is  an  appeal  from  Baltimore  County  Court 
The  suit  was  brought  by  the  appellant  upon  a  bill  of  ex- 
change, in  the  following  words: 

Baltimore  J  let  January  y  1840. 
Ninety  days  after  date  please  pay  to  the  order  of  David 
Whitefordj  fifteen  hundred  dollars,  which  charge,  as  advised, 
to  account  of  Tour  obH  servant, 

Nicholas  U.  Chafee. 

To  Messrs.  Blum  Sl  Cobia,  Merchants,  Charleston^  S.  C. 

This  bill  of  exchange  was  endorsed  by  the  payee,  the 
defendant  in  this  suit,  in  blank,  and  under  this  blank  endorse- 
ment was  written,  ^'  Pay  to  order  of  Messrs.  C.  Burckmyer 
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4r  Co.j  Th.  Pkenix?^  This  latter  endorsement  appears  was 
erased  before  its  second  transmission  to  Souik  Carolina, 

The  action  then  was  brought  by  the  appellants  claiming  to 
be  the  owner  and  holder  of  the  bill  against  the  payee,  who 
bad  endorsed  the  same  in  blank.  It  was  incumbent  upon  the 
plaintiA  to  prove,  in  addition  to  the  signature,  a  presentment  of 
the  bill  to  the  drawers,  and  notice  to  the  defendant  in  due  time 
of  the  non-acceptance ;  the  same,  it  being  alleged,  was  not  ac- 
cepted when  presented.  Besides  the  liability  of  the  defendant, 
the  plaifitiffs  were  also  to  show  that  a  suit  against  the  endorser 
could  be  sustained  in  their  name.  In  the  attempt  to  prove  all 
this,  the  bills  of  exception  were  taken,  which  give  rise  to  the 
questions  which  the  court  is  now  to  decide. 

It  appears  by  \he  first  exception,  that  ailer  the  plaintiffs  had 
offered  the  proof  which  it  is  supposed  give  them  a  right  to 
recover,  the  defendant  proved  by  the  cashier  of  the  IVestem 
Bank^  (by  which  institution  this  bill  had  been  negotiated) 
that  the  bill  was  returned  to  him  in  a  letter  of  plaintiffs',  dated 
26th  September,  1840;  and  that  after  receiving  it,  he  (the 
witness)  struck  out  the  special  endorsement  thereon,  signed 
Thomas  Phenix^  Cashier:  and  thereupon  the  plaintiffs'  counsel 
proposed  to  ask  Phenix  to  state  the  reasons  which  induced 
him  to  strike  out  said  endorsement.  The  court  refused  to 
permit  this  enquiry  to  be  made.  For  this  refusal,  the  first 
exception  was  taken. 

It  is  not  perceived  by  this  court  that  there  could  be  any 
good  reason  for  refusing  to  permit  the  enquiry  to  be  made, 
unless  it  be,  that  the  ad  proved  on  the  part  of  the  defendant 
was  one  which  could  not  prejudice  the  plaintiffs.  If  it  was  of 
any  importance  in  the  cause  to  know  who  erased  the  special 
endorsement  spoken  of,  surely  it  was  but  reasonable  that  the 
witness  should  be  allowed  to  state  when,  why,  and  under  what 
circumstances,  the  erasure  was  made.  It  might  have  been 
done  by  mistake;  it  might  have  been  an  unauthorized  act. 

In  regard  to  the  second,  thirds  and  fourth  exceptions,  it  is  to 
be  observed,  that  they  relate  either  to  the  liability  of  the  de- 
fendant on  this  bill  of  exchange,  or  to  the  right  of  the  plain- 
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tiffs  to  institute  the  action  in  their  own  name.  During  a  por- 
tion of  the  time  between  the  non-acceptance  of  the  bill,  and  the 
institution  of  this  suit,  the  Western  Bank  was  unquestionably 
the  owner  of  this  instrument,  and  the  proper  plaintiff  in  any 
action  to  be  instituted  upon  it.  Much  of  the  testimony  to  be 
found  in  these  bills  of  exceptions  was  offered  in  order  to  show 
when,  and  under  what  circumstances,  the  bank  made  a  transfer  of 
this  bill  of  exchange  to  the  plaintiffs.  For  this  purpose,  all  that 
passed  between  the  bank  and  the  plaintiffs  relative  to  the 
transfer  by  the  former  to  the  latter  of  this  bill  of  exchange, 
may  be  offered  in  proof,  and  thus  only,  is  the  plaintiffs'  title  to  it 
to  be  shown.  Much  of  the  testimony,  and  of  the  documenlSj 
are  connected  with  the  plaintiffs'  chain  of  title,  and  is  no 
more  obnoxious  to  objection  than  other  title  papers  equally 
res  inter  alios  acta  would  be.  Barney  vs,  Patterson^s  lessee, 
6  H,  fy  J,  204.  And  much  testimony  is  admissible  as  part  of 
the  res  gesta^  in  thus  deriving  title  to  the  bill  of  exchange  from 
a  person  who  is  no  party  to  this  suit. 

It  will  here  be  noticed  that  objections  found  to  exist  to  some 
of  the  correspondence  which  was  declared  to  be  inadmissible 
on  a  former  appeal  in  this  case,  (I  Gt'U,  146,)  were  upon 
the  second  trial  removed.  A  letter  or  other  paper,  offered  in 
proof  of  title  from  one  person  to  another,  though  admissible 
for  that  purpose,  may  be  utterly  inadmissible  for  others.  It 
may  contain  statements  which,  if  objected  to  by  the  party, 
who  alone  can  insist  that  the  whole  paper  be  read,  ought  to 
be  excluded.  In  the  former  case,  each  and  every  part  of  the 
letter  was  in  despite  of  objection  admitted.  In  this  case,  the 
whole  and  every  part  of  it  was  rejected.  For  this,  the  plain- 
tifis  took  the  three  several  exceptions — and  of  this  have  they 
not  a  right  to  complain. 

It  is  thought  that  they  have,  and  that  much  of  this  testimony 
was  admissible  to  prove  the  title  of  the  plaintiffs  to  this  bill  of 
exchange.  These  are  ^'  surrounding  circumstances,"  constitu- 
ting a  part  of  the  res  gestaj  which  were  cotemporaneous  with 
the  principal  fact  under  consideration.  The  transfer  of  this 
bill  by  the  owner  of  it,  at  a  particular  period,  to  the  plain- 
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tiffs,  or  to  some  other  person  from  whom  they  derive  title,  and 
the  admissibility  of  them  is  to  be  determined  by  the  judge,  ac- 
cording to  the  degree  of  their  relation  to  that  fact,  in  the 
exercise  of  his  sound  discretion.  2  Greenkaf  on  EMence^ 
sect.  108. . 

Much,  indeed,  of  the  testimony  to  be  foond  in  the  bill  of 
exceptions  might  have  been  omitted,  if  the  defendant  did  not 
require  it  to  be  read  in  connection  with  the  rest ;  but,  in  this 
case,  the  defendant  selected  no  part  or  sentences  as  inadmissi- 
ble,— ^but  the  court  excluded  especially  in  the  fourth  exception 
the  whole  testimony,  even  that  of  Phenix^  in  relation  to  the 
delivery  of  the  bill  of  exchange  to  Mr.  McMahon^  and  that 
of  Mr.  ColUns^  in  relation  to  his  being  in  possession  of  the 
bill  as  counsel  for  the  plaintiffs.  Such  evidence  this  court 
thinks,  was  admissible  for  the  purpose  for  which  it  was  offered. 
That  last  spoken  of  was  produced  in  order  to  show  that  the 
plaintiffs,  by  their  counsel,  were  in  possession  of  the  bill  of 
exchange  at  the  time  of  instituting  the  suit;  and  if  believed 
by  the  jury,  it  is  thought,  proved  the  plaintiffs  to  have  been 
rightfully  in  possession  of  it. 

The  holder  of  a  bill  of  exchange  still  has  such  a  possession  of 
it  as  will  enable  him  to  sustain  an  action  in  his  own  name,  although 
he,  or  his  agent,  has  left  with  the  attorney  of  the  plaintiffs  the 
note,  in  order  to  bring  suit  thereon.  Phenix^  in  delivering  this 
instrument  to  Mr.  McMahon^  was  the  agent  of  the  plaintiffs, 
and  had  the  same  in  his  possession,  in  order  to  make,  if  it 
could  be  made,  a  settlement  with  the  defendant.  The  power 
to  compromise,  which  he  had,  was  given  him  by  the  plaintiffs, 
and  could  be  derived  from  no  other  person.  ^^  If  the  note, 
after  being  endorsed  in  blank,  is  delivered  in  pledge  by  the 
payee,  this  will  not  prevent  the  payee  from  suing  upon  it  in 
his  own  name,  or  again  transferring  it''  2  GreenUaf  on  £vt- 
ienecj  std.  168.    And  see  7  GreenkqPs  Reports,  28. 

It  appears  by  the  last  exception,  that  the  plaintiffs  next  prayed 
the  court  to  instruct  the  jury  that  there  is  evidence  in  this 
cause  from  which  the  jury  may  find  a  sufficient  interest  in  the 
pla'mtiffs  to  maintain  this  suit;  and  that  the  defendant  had 
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notice  of  the  protest  for  non-acceptance  of  the  draft  or  bill  in 
suit  on  the  eleventh  or  thirteenth  day  of  January.  This  in- 
struction, also,  the  court  refused  to  give. 

Upon  the  former  appeal,  1  GiU^  146,  the  court  said — not 
only  that  a  bill  payable  to  bearer,  or  payable  to  order,  and 
endorsed  in  blank,  will  pass  by  delivery,  but  that  the  bare 
possession  is  prima  fada  evidence  of  title,  and  that  posses- 
sion of  such  a  bill  will  entitle  the  holder  to  sue. 

Again,  possession  of  a  note  endorsed  in  blank,  will  enable 
the  party  having  it  to  maintain  the  action,  unless  wuda  fides  be 
proved.  Courts  of  law  will  never  enquire  whether  the  plaintiff 
sues  for  himself,  or  as  trustee  for  another,  nor  into  the  right  of 
possession,  unless  on  an  allegation  of  mala  fidu.  There  is, 
in  the  opinion  of  the  court,  proof  that  the  plaintiffs  had  an 
interest  in  this  bill,  which  authorized  them  to  demand  the 
amount  sued  thereon,  and  to  maintain  a  suit  therefor. 

With  respect  to  the  second  branch  of  the  prayer,  it  might 
have  been  that  the  jury  might  infer  from  the  proof  that  due 
notice  was  given  of  the  non-acceptance — ^but  it  is  that  notice 
was  received  on  the  11th  or  13th  January.  It  appears, 
however,  that  the  1 2th  was  on  Sunday — and  therefore,  notice 
on  the  ISth  of  non-acceptance  was  in  time. 

We  think  that  the  jury  might  have  inferred  that  the  de- 
fendant had  due  notice  of  the  non-acceptance:  of  course, 
the  court  below  erred  in  refusing  to  give  the  instruction. 

JUDGMENT  BBVERSBB,  AND  PBOCBDENDO  AWABDED. 
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David  Carsok,  Sen.  and  David   Carson,  Ja.  vt.  A.  A. 
Whitb,  Claimant,  &c, — December,  1847. 

The  plaintiffs,  on  the  21st  September,  1844,  filed  proceedings  in  BaUimort 

County  Court,  under  the  act  of  1838,  cb.  206,  to  establish  a  lien  for  work 

and  labor  done  upon  a  house  in  the  city  of  Baltimon,  at  the  request  of  JT. 

The  claim  filed  showed  that  the  work  had  been  done  between  May  and 

September,  1844,  and  the  proof  qffered  in  support  of  it  was  the  written 

admission  of  J.  made  in  September,  1844,  that  the  claim  was  correct    It 

appeared  that  in  July,  1844,  he  had  mortgaged  this  property  to  W.    Hdi : 

That  a  mortgage  would  afford  very  little  security  for  the  debt  intended  to  be 

secured  thereby,  if,  after  its  execution,  the  mortgagor  could  by  admissions 

create  liens  on  the  mortgaged  premises ;  and  thereby  lessen  or  destroy  the 

value  of  the  mortgage. 

The  mortgagor  can  by  no  acknowledgment   subsequent  to  the  mortgage, 

prejudice  the  interest  of  the  mortgagee;  and  hence  the  admissiott  in  this 

case  ought  not  to  have  been  received. 

A  mortgagee,  in  such  a  case,  claiming  the  property  sought  to  be  affected  by  the 

plainti^,  may  appear  to  and  defend  the  action. 
This  proceeding  was  in  rem. 
The  trustees  of  the  debtor-mortgagor,  under  the  insolvent  laws,  might  have 

appeared  to  defend  the  equity  of  redemption. 
Our  attachment  laws  do  not  expressly  authorize  a  claimant  of  property  to 
appear  to  an  attachment;  yet  claimants  are  permitted  to  interpose  their 
claim  against  a  judgment  of  condemnation. 
No  mechanic,  in  virtue  of  the  act  of  1888,  has  a  lien  on  the  house  which  he  has 
built  or  repaired,  unless  he  has  filed  in  the  office  of  the  Clerk  of  BaWmort 
County  Court,  a  statement  of  his  demand,  and  in  that  statement  has  given,  not 
only  the  mm  due^  but  also  the  wxbxre  and  kind  of  work  done,  and  the  land 
and  amount  of  materials  furnished,  and  the  time  when  the  work  was  done  and 
materials  furnished. 
To  obtain  such  a  lien,  the  statement  filed  must  state  the  particulars  of  his 
demand,  the  items,  whereby  all  who  may  be  interested  can  ascertain  not  only 
the  amount  demanded,  but  the  correctness  and  reasonableness  of  the  demand 
itself. 
These  statements,  when  filed,  must  be  explicit  and  comprehensive,  to  proteot 
strangers  to  the  contract,  who  may  have  other  contracts  relating  to  the  same 
property  or  liens  thereon,  from  fraud,  and  may  be  required  by  the  party  at 
whose  request  the  work  is  performed. 

Appeal  from  BaUimare  County  Court. 

On  tbe  21st  September,  1844,  David  Carson^  Sen,  and 
Jr.f  prosecuted,  out  of  the  County    Court,  a  writ  of  scire 
faciasy  reciting: 
3        V.6 


18  CASES  IN  THE  COURT  OF  APPEALS 


Canon  vc.  White. — 184/. 


"  Whereas^  D.  C.  Sen.  and  D,  C.  Jr.y  carpenters,  carrying 
on  trade  under  the  firm  of  jD.  C  S^  Son,  have  filed  a  claim  in 
our  court,  for  the  county  of  BaUim&re,  against  John  Carson  of 
27.,  for  the  sum  of  $357  50,  with  interest  from,  &c.,  for  work 
done  by  them  as  carpenters,  and  for  painting,  plastering, 
glazing  and  materials  furnished,  and  for  grading,  digging  and 
brick  work  done,  in  the  erection  and  construction  of  a  brick 
dwelling  house,  being  two  stories  and  an  attic  high,  with  a 
basement  covering  the  whole  front  of  the  following  lot.  Be- 
ginning for  the  same  at,  &c.,  as  a  lien  as  well  against  said  lot  of 
ground  and  dwelling  thereon  as  against  said  Canon,  owner  or 
reputed  owner  thereof.  And  whereas,  it  is  alleged  that  the  said 
sum  still  remains  due  to  the  said  D.  C  Sen.  and  D.  C.  Jr., 
partners  as  aforesaid,  now  we  command  you,  that  you  make 
known  to  the  said  John  Carson  of  D.,  and  to  all  such  persons 
as  may  hold  or  occupy  the  said  building,  that  they  be  and 
appear  before  the  judges  of  our  said  court,  at  a  court  to  be 
beld  at  BaJUimore  city,  on  the  first  day  of  January  next,  to 
show  if  any  thing  they  know  or  have  to  say,  why  the  said 
sum  of,  &c.  should  not  be  levied  of  the  said  building,  to  the 
use  of  the  said  D.  C,  Sen.  and  D.  C.  Jr.,  partners  as  afore- 
said, &c.'' 

This  writ  was  made  known  by  copy  left  with  tenant  in 
possession,  26th  September,  1844,  also  advertised  according 
to  law.  **  N.  Tracy,  Sheriff.'' 

John  Carson  of  D.  appeared  and  pleaded  that  D.  C.  Sf  Son 
did  not  do  and  perform  upon,  in  or  about  the  said  building,  the 
work  and  labor  in  the  said  claim,  in  the  said  writ  mentioned, 
or  any  part  thereof,  &c. 

And  for  further  plea  in  this  behalf,  &c.,  the  said  defendant 
says,  that  the  said  plaintiffs  did  not  furnish  the  materials,  in 
their  said  claim  charged,  in  and  about  the  building  of  the  said 
house,  upon  the  said  lot,  &c.  And  of  this  he  puts  himself  upon 
the  country,  &c.  T.  P.  Scott,  Momey  Defendant. 

Ambrose  A.  While,  at  January  term,  1 846,  filed  his  petition, 
alleging  that  before  the  filing  of  the  claim  of  lien  in  this  case 
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by  the  said  plaintiffs,  to  wit:  on  14th  July,  1844,  the  said 
defendaDt,  by  deed  of  that  date  daly  mortgaged  the  said  lot  of 
grouad,  in  the  said  case  mentioned  to  him,  the  said  Ambrote  ; 
and  that  afterwards,  to  wit:  on  the  fifth  day  of  August,  1844, 
and  before  the  filing  of  the  said  claim,  the  said  defendant 
applied  to  the  commissioners  of  insolvent  debtors  of  the  city 
and  county  of  Bo&tmore,  for  the  benefit  of  the  insolvent  laws  of 
Maryland,  And  the  said  Ambrose  says  that  he  is  the  party  in 
interest,  in  the  matter  of  this  suit,  against  the  said  property  as 
above  stated.  Wherefore  he  prays  the  court  here  to  permit 
him  to  defend  the  said  suit,  &c. 

Leave  was  granted  to  the  said  Ambrose  A.  White^  to  appear 
as  claimant,  and  defend  the  said  suit  as  prayed ;  and  he  accord- 
ingly appeared. 

At  the  trial  of  this  cause,  the  plaintiffs  to  prove  the  issue 
on  their  part,  offered  in  evidence,  the  claim  on  which  the  vmt 
is$ued  in  this  cast,  a  general  statement  of  the  claim  as  set  forth 
in  the  scire  facias  and  the  following  account: 

John  Carson  of  D.  To  Daoid  Carson  fy  Son. 

To  amount  of  work  done  as  per  verbal  contract  for  carpenter- 
ing, painting,  plastering  and  glazing,  and  materials  for  the 
same,  in  and  upon  the  dwelling-house  on  East  Baltimore 

street,  described  above, $335  00 

To  extra  framing  of  cupboard,  10  00 

^  grading  yard,  digging,  &c.  10  00 

*'  brick  work,  viz.  paving  yard  and  hearth  and 

cutting  up  for  slating, 2  50 


$357  50 

Said  work  having  been  commenced  on  the  Ist  May,  1844, 

and    finished  on  the  14th   September,    1844.     Filed    to  be 

recorded,  the  20th  September,  1844,  same  day  recorded  and 

examined  Per  Thomas  Eell,  Ckrk. 

2 Ist  September,  1844,  sci,  fa.  issued.  No.  48,  to  January 
term,  1845. 

True  copy.    Test,  A.  W.  Bradford,  Clerk. 


(in  peDcil.)  1 
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Also,  a  written  admission  of  John  Carson  of  D.,  the  original 
defendant  in  this  cause,  as  to  the  correctness  of  the  plaintiffs' 
claim,  as  follows : 

Mr.  John  Carson,  To  Damd  Carson  8f  Son,  Dr. 

1844      1        ^^  amount  of  contract  work,  car- 
M      l\    I  P^^^^''i"S)  painting,  plastering,  and  ma- 
terials for  the  same,    ....  $335  00 
To  extra  framing  cupboard,  &c.  10  00 

To  grading  yard,  digging,  &c 10  00 

"  brick  work,  viz.  [in  pepcil,]  paving  hearths  and 
yard,  and  cutting  up  for  slating,  2  50 

$357  50 
Int. 

BaUimore,  1844,  20th  September.  I  admit  this  bill  for 
$357  50,  to  be  correct  as  above  stated,  per  contract  (verbal) 
between  us,  and  for  extras.  John  Carson  of  D, 

To  the  admissibility  of  this  evidence,  the  defendant's  counsel 
objected,  because  the  said  John  Carson  of  D,  having  acquired 
the  house  and  lot  on  which  the  lien  in  this  case  is  claimed, 
on  the  6th  April,  1844,  had  mortgaged  the  same  on  the 
llth  July,  1844,  to  Ambrose  A.  White,  and  on  the  5lh 
August,  1844,  had  filed  his  petition  as  an  applicant  for  the 
benefit  of  the  insolvent  laws  of  Maryland,  and  the  said  admis- 
sion was  made  thereafter,  viz.  on  the  20th  September,  1844, 
which  objection  the  court  (Purviance  and  Legrand,  A.  J.) 
sustained,  the  said  John  Carson  of  D.  being  then  the  defendant 
on  the  record,  and  said  mortgage  and  application  being  ad- 
mitted.    The  plaintiffs  excepted. 

The  plaintiffs  excepted  also  to  the  leave  granted  to  A. 
While  to  appear  and  defend  this  cause. 

It  was  then  agreed  between  the  counsel  that  the  pleas  there- 
tofore filed,  should  be  considered  as  filed  by  said  White,  errors 
waived :  and  that  he,  WhiU,  be  responsible  for  all  the  costs 
as  defendant. 

The  plaintife  then  offered  in  evidence  the  claim  on  which 
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the  writ  issued,  deposition  to  maintain  the  same,  and  proof  of  a 
particular  measurement  bill  of  the  work  done,  and  its  value. 

The  defendant,  on  his  part,  offered  in  evidence,  a  deed  of 
mortgage  from  John  Carson  of  D,  to  Ambrose  A.  WhUe^  of 
Uth  July,  1844,  it  being  admitted  to  have  been  on  the  house 
in  question,  which  said  John  had  bought  in  April,  1844. 

The  defendant  prayed  the  court  to  instruct  the  jury  that 
the  plaintiffs  are  not  entitled  to  recover  in  this  suit : 

1st.  Because  there  is  no  evidence  of  any  special  contract 
between  the  plaintiffs  and  the  defendant  for  the  work  and 
materials,  said  to  have  been  done  and  performed,  in  and  upon 
the  buildings,  &c.  and  furnished  therefor,  &c.  as  stated  by 
the  said  plaintiffs  in  the  paper  filed  by  them,  with  the  clerk  of 
this  court,  upon  which  the  said  writ  issued. 

2d.  Because  there  is  no  evidence  of  any  such  contract 
between  the  parties  as  that  set  forth  in  the  said  claim  filed,  &c. 

3d.  Because  the  said  pretended  claim,  upon  which  the  said 
writ  issued,  and  which  pretended  claim  was  filed  in  the  office 
of  the  clerk  of  this  court,  before  the  issuing  of  said  writ,  does 
not  set  forth  the  amount  or  sum  claimed  to  be  due  for  the 
«orfc  and  labor  said  to  have  been  done  and  performed  in  and 
upon  the  said  lot  of  ground  in  the  said  claim  mentioned  and 
described. 

4th.  Because  the  said  pretended  claim  upon  which,  &c.  and 
which  was  filed,  &c.  does  not  set  forth  the  amount  or  sum 
claimed  to  be  due  for  materials  said  to  have  been  furnished, 
&c.  or  the  nature  and  kind  of  such  materials  so  said  to  have 
been  furnished,  &c. 

Which  prayers  the  court  granted.     The  plaintiffs  excepted. 

The  trial  of  the  cause  having  been  commenced  on  the  4th, 
the  prayers  of  defendant  were  considered,  and  decision  there- 
upon delivered  on  the  morning  of  the  5th  February.  Where- 
upon on  said  5th,  before  the  final  decision  of  the  case,  the 
plaintiffs  by  their  counsel  filed  the  following  motion  and  affi- 
davits. 

The  plaintiffs  asked  leave  of  the  court,  and  at  this  stage  of 
the  cause,  (when  the  plaintiffs  and  defendant  had  concluded 
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their  respective  evidence,  and  defendant  had  submitted  three 
several  prayers  to  the  court,  who  had  decided  thereon)  to  offer 
evidence  of  the  special  contract  set  forth  in  the  claim  for  lien 
filed  in  this  cause,  and  the  leave  is  prayed  because  of  the  dis- 
covery of  such  evidence  (to  establish  the  making  of  said  special 
contract,)  since  the  adjournment  of  this  court  on  the  4th  instant, 
when  the  trial  was,  so  far  as  above  stated,  concluded,  the 
existence  of  which  evidence  was  previously  unknown  to  plain- 
tiffs or  their  counsel,  and  not  by  any  of  them  discovered  until 
the  evening  of  the  4th,  after  the  adjournment  of  the  court 
That  George  GeUxuh  is  the  witness  by  whom  the  plaintiffs 
expect  to  establish  the  existence  of  said  special  contract. 
This  motion  was  sustained  by  the  affidavit  of  one  of  the 
plaintiffs. 

This  prayer  was  submitted,  notwithstanding  the  S5th  rule  of 
said  court,  viz. : 

^^  25th.  The  court  will  require,  in  all  cases,  that  the  whole 
testimony  intended  to  be  produced  by  both  plaintiff  and  defend- 
ant shall  be  offered  before  any  question  of  law  is  raised, 
except  objections  to  the  competency  of  testimony,  which  must 
be  made  when  it  is  offered,  or  as  soon  thereafter  as  the  party 
shall  be  apprised  of  the  grounds  of  such  objection.  After 
the  whole  evidence  is  concluded,  the  court,  when  required, 
will  instruct  the  jury  on  the  law  of  the  case,  and  the  verdict 
shall  be  taken,  or  a  non-suit  entered,  with  leave  to  either 
party  to  move  the  court  in  bank  to  set  aside  the  verdict,  or 
non-suit  for  mis-instruction  at  the  trial.^' 

This  motion  the  court  overruled,  and  declared  the  evidence 
offered,  at  that  stage  of  the  cause,  because  of  said  rule,  inad- 
missible; although  discovered  since  the  submission  of  the 
cause  on  the  preceding  day :  and  before  its  final  decision.  To 
which  decision  of  the  court,  overruling  said  motion  and  ex- 
cluding said  evidence,  the  plaintifis  excepted. 

The  verdict  and  judgment  in  this  case  being  against  the 
plaintiffs,  they  prosecuted  the  present  appeal. 
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The  cause  was  argued  before  Aacasa,  C.  J.^  DoassT, 
CHAMBBas,  MAGBUDBa  and  Mabtin,  J. 

By  W.  J,  Wabd,  for  the  appellants,  and 
By  T.  P.  Scott,  for  the  appellee  claimant 

MAGauDsa,  J.,  delivered  the  opinion  of  this  court. 

This  is  a  proceeding  by  scire  facias^  grounded  upon  the  act 
of  18S8,  chap.  205.  The  plaintiffs^  claim  is  for  work  done,  for 
carpentering,  painting,  glazing,  and  materials  for  the  same,  in 
and  upon  the  dwelling-house  in  East  Baltimore  street,  of  which 
a  description  is  given.  The  scire  facias  directs  the  sherifif  to 
make  known  to  said  John  Carson  of  David,  and  to  all  such 
persons  as  may  hold,  or  occupy,  said  building,  ^'  to  appear  in 
Baltimore  County  Court,  on  the  first  day  of  January,  1845,  to 
show  if  any  thing  they  know  or  have  to  say,  why  the  sum 
claimed  should  not  be  levied  of  the  said  building  to  the  use  of 
said  David  Carson,  Sen.  and  David  Carson,  Jr.  partners  as 
aforesaid,  if  to  them  it  shall  seem  expedient^' 

The  sheriff's  return  is  ^^  made  known  by  copy  left  with  the 
tenant  in  possession  25th  September,  1844,  and  also  advertised 
according  to  law." 

Who  was  the  tenant  in  possession  is  not  stated,  but  at  the 
same  term,  John  Carson  of  Darid  appeared,  and  by  plea,  denied 
that  the  plaintiffs  did  ^^  do,  or  perform  upon,  in  or  about  the 
said  building  the  work  and  labor  in  the  said  claim,  in  the  said 
writ  mentioned,  or  any  part  thereof.  And  for  further  plea  said 
that  the  said  plaintiffs  did  not  furnish  the  materials  in  their 
said  claim  charged,  in  or  about  the  building  of  the  said  house 
upon  the  lot  aforesaid.'^ 

At  January  term,  1846,  the  appellee  appeared  in  court,  and 
suggested  that  before  the  filing  of  the  claim  of  lien,  4th  July, 
1844,  the  defendant  mortgaged  the  said  ground  to  him,  and  on 
the  5th  August,  1844,  (before  the  filing  of  the  said  claim  of 
Ken  by  the  plaintiffs)  the  defendant  applied  for  the  benefit  of 
the  insolvent  laws  of  Maryland,  and  the  appellee  suggested 
that  he  is  the  ^'  party  in  interest  in  the  matter  of  this  suit  against 
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the  said  property,''  and  prayed  the  court  to  be  permitted  to 
defend  the  said  suit. 

The  record  states  that  the  leave  was  granted,  and  the  appel- 
lee accordingly  appeared  to  said  suit  by  bis  counsel.  Imme- 
diately following  this  is  an  agreement  signed  by  counsel,  that 
the  pleas  shall  be  considered  as  filed  by  the  appellee,  errors 
waived,  and  the  said  appellee  (^/li^e)  is  individually  responsible 
for  all  the  costs  as  defendant. 

There  was  a  verdict  for  the  defendant,  several  bills  of  excep- 
tion having  been  taken  by  the  plaintififs  in  the  course  of  the 
trial,  which  are  now  to  be  examined. 

In  the  first  exception,  it  is  stated  that  the  plaintifis  to  support 
their  claim,  offered  in  evidence  their  statement  of  the  work 
alleged  to  have  been  done  by  them  in  and  about  the  house  on 
the  lot  there  described,  and  at  the  foot  of  it  this  acknowledg- 
ment: 

"JSatttmore,  1844, 12th  September. 
"  I  admit  this  bill  for  $357  50  to  be  correct  as  above  stated, 
per  contract  (verbal)  between  us,  and  for  extras. 

Signed,  John  Carson  of  D." 

To  the  admission  of  this  evidence  the  defendant  objected, 
because  the  said  John  had,  before  the  said  admission,  executed 
the  mortgage  and  made  the  application  for  the  benefit  of  the 
insolvent  laws — which  facts  were  admitted  by  the  plaintiffs. 

Because  of  the  rejection  by  the  court  of  this  testimony  ofiered 
by  the  plaintiffs,  the  first  exception  to  be  found  in  the  record  is 
taken.    Did  the  court  err,  in  refusing  to  admit  this  testimony  ? 

A  mortgage  would  afibrd  very  little  security  for  the  debt  in- 
tended to  be  secured  thereby,  if,  after  its  execution,  the  mort- 
gagor could,  by  admissions,  create  liens  on  the  mortgaged 
premises,  and  thereby  lessen,  or  it  might  be,  destroy  the  value 
of  the  mortgage.  The  mortgagor  can,  by  no  acknowledg- 
ment subsequently  to  the  mortgage,  prejudice  the  interest  of  the 
mortgagee.  The  admission  made  in  this  case  by  the  mort- 
gagor ought  not  to  have  been  admitted  in  the  trial  of  those 
issues. 

Immediately  following  the  first  exception  it  is  stated— the 
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defeodafit's  coonsel  then  naade  a  written  motion  as  follows:  re- 
ferriog  to  the  statement  before  given,  and  praying  that  the 
appellee  for  the  reasons  therein  stated,  have  leave  to  defend^ 
which  is  granted  by  the  oourt,  and  to  this  there  is  an  excep- 
lion  by  the  plaintiflk 

This  part  of  the  record,  taken  in  connection  with  what  has 
been  previously  stated,  relative  to  an  application  by  the  appel- 
lee to  the  court,  is  not  very  easily  to  be  understood.  It  will  be 
assomed,  however,  that  the  design  of  the  exception  was  to 
question  the  authority  of  the  court  below,  to  permit  an  appear- 
ance in  the  case  by  the  appellee. 

Why  should  he  not  be  permitted  to  appear  ?  This  is  a  pro- 
ceeding in  ran,  and  is  designed  to  charge,  with  the  claim  of  the 
appellants,  property  conveyed  to  the  appellee,  and  the  legal 
title  to  which  we  must  assume  was  in  him.  Who  was  the 
proper  person  to  appear,  and  resist  this  claim,  as  a  claim  against 
the  mortgageeVi  interest  ?  It  cannot  be  that  the  mortgagor  was 
the  only  person  to  decide  whether  the  claim  should  be  resisted 
or  admitted. 

It  is  suggested  that  John  Commit  trustee,  appointed  upon 
his  application  for  the  benefit  of  the  insolvent  laws,  was  the 
proper  person,  and  no  doubt  he  was  a  fit  person  to  defend  the 
equity  of  redemption,  which  had  been  conveyed  to  him,  if  he 
thought  it  of  any  value;  but  it  is  equally  clear,  that  the  appel- 
lee was  not  bound  to  abandon  his  title  to  the  protection  of  the 
trustee,  over  whom  he  had  no  control,  and  who,  by  his  acts, 
admissions  and  omissions,  might  prejudice  the  rights  of  the 
appellee.  If  the  appellee,  claiming  the  property  as  he  did, 
could  not  defend  the  suit,  surely  the  plaintiffs  ought  not  to  be 
permitted  to  obtain  a  judgment,  by  which  his  interest  was  to 
be  affected. 

If  the  appellee  could  not  be  made  a  party,  why  is  the  sheriflf 
to  give  notice  to  all  such  persons  as  may  hold  or  occupy  the 
building  ?  Why  are  all  such  persons  to  appear  before  the  judges 
of  the  court,  to  show  if  any  thing  they  know,  or  fcooe,  to  $ay  why 
the  sum  of  money  claimed  should  not  be  levied  of  the  said  build- 
ing, ^  if  to  them  it  shall  seem  expedient?"  The  appellee  here 
4        v.6 
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was  one  of  the  persons,  to  whom  the  sheriff,  it  would  seem, 
was  to  give  notice.  Why  is  he  to  be  warned  to  appear,  if 
although  he  "  have  to  say,"  why  the  money  is  not  to  be  levied 
on  his  property,  he  is  not  to  be  permitted  to  say  it?  He 
could  only  say  it  by  being  permitted  to  be  made  a  party  to 
the  suit. 

Our  attachment  laws  do  not  expressly  authorize  the  claimant 
of  the  property  attached  to  appear  to  the  suit ;  yet  claimants 
are  permitted  to  interpose  their  claim,  and  the  cases  of 
Campbell  vi.  Morris^  S  Harris  ^  McHenry^  552,  and 
Ranahan  vs.  O'JVeal,  6  6.  ^  J.  298,  tell  us  that  they 
have  the  right  to  appear.  If  then  the  act  of  1838  did  not 
expressly  authorize  the  appellee  to  appear ;  yet  this  being  a 
proceeding  in  renij  his  right  to  appear  and  defend  his  interest 
cannot  be  questioned:  There  are,  however,  many  clauses  in 
this  Act  of  Assembly  which  would  be  without  meaning,  if 
they  leave  the  owner  of  the  property  designated  to  be  con- 
demned without  liberty  to  show  cause  why  his  property  should 
not  be  made  to  pay  a  debt  for  which  be  never  was  answera- 
ble.   See  clauses  16^  17,  &c. 

After  excepting  to  the  two  above  mentioned  decisions  by  the 
court,  the  plaintiff  then  offered  other  testimony  designed  to 
prove  the  amount  and  value  of  the  work  done,  and  of  the  mate- 
rials furnished  about  the  said  house ;  when  the  testimony  was 
offered,  the  defendant  prayed  the  court  to  instruct  the  jury 
that  the  plaintiff  was  not  entitled  to  recover  for  the  several 
reasons  set  forth  in  the  exception.  This  instruction  the  court 
gave,  and  thereto  also  an  exception  was  taken. 

In  examining  the  question  thus  brought  before  the  court,  it 
is  proper  to  bear  in  mind  that  the  court  is  not  to  inquire  how 
much  of  this  testimony  ought  to  have  been  admitted,  or  the 
value  of  any  portion  of  it.;  if  this  bad  been  an  action  brought 
for  the  value  of  this  work,  and  of  the  materials  furnished 
against  the  person,  at  whose  request  the  materials  were  fur- 
nished, and  the  work  done.  The  plaintiffs  claim  a  right  to  a 
judgment,  the  effect  of  which  would  be  to  charge  one  man's 
property  with  the  payment  of  a  debt  contracted  by  another. 
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without  the  reqaest^  and  perhaps  without  the  knowledge,  of 
the  owner  of  the  property.  Grounding  this  proceeding  upon 
the  act  of  1838,  they  are,  of  course,  to  prove  that  this  act 
gives  the  remedy  which  they  seek  by  this  proceeding ;  and  if 
the  proof  adduced  is  not  such  as  the  law  requires  of  them, 
they  have  no  cause  to  complain  of  the  judgment  of  the  court 
below. 

The  act  of  1838  does  not  deprive  any  creditors  of  the  reme- 
dies which  the  law  gives  to  other  creditors  having  claims  of 
the  same  description.  This  additional  or  extraordinary  remedy 
18  allowed  to  mechanics  and  some  others,  if  they  comply  with 
the  conditions  in  the  law  prescribed,  and  the  creditors  who 
think  proper  to  proceed  under  this  law  must  show  substantial 
compliance  by  himself  with  its  requisites.  No  mechanic  has, 
lA  virtue  of  the  Act  of  Assembly,  a  Jien  on  the  house  which 
be  has  built  or  repaired,  unless  he  has  filed  in  the  office  of  the 
Clerk  of  BdUimore  County  Court  a  statement  of  his  demand, 
and  in  that  statement  has  given  not  only  the  sum  due,  but  also 
the  nature  or  kind  of  the  work  done,  and  the  kind  and  amount 
of  the  materials  furnished,  and  the  time  when  the  materials 
were  furnished,  and  the  work  done: 

The  mechanic,  or  other  person  then,  who  would  claim  a  lien 
in  virtue  of  this  Act  of  Assembly,  in  his  statement,  to  be  filed 
in  the  office  of  Baltimore  County  Court,  mCist.  not  only  state 
the  sum  claimed^  but  must  also,  in  the  statement  to  be  filed 
there,  for  the  inspection  and  scrutiny  of  all  persons  who  are  or 
may  become  interested  in  the  premises,  give  a  bill  of  particulars^ 
whereby  all  who  may  be  interested  can  ascertain  not  only  the 
amount  demanded,  but  the  correctness  and  reasonableness  of  the 
demand.  The  items  must  be  furnished,  in  order  that  other 
creditors  and  persons  interested  may  know  for  what  services, 
and  what  materials,  the  sum  alleged  to  be  due  is  claimed,  and 
thus  have  an  opportunity  of  proving  the  injustice  or  extrava- 
gance of  the  demand.  All  this  must  be  done  in  terms  suffi- 
ciently explicit  and  comprehensive,  in  order  to  prevent  the 
frauds  which  otherwise  might   be  practised  upon  others — 
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Strangers  to  the  contract,  by  the  claimant  and  the  reputed 
owner. 

That  the  Act  of  Assembly  was  not  in  this  case  complied 
with,  will  be  made  obvious  by  a  comparison  of  the  statement 
of  the  demand  furnished  by  the  plaintiffs,  with  that  which 
makes  a  part  of  the  deposition  of  Samud  Harriij  to  be  found 
in  the  exception.  The  statement  filed  in  the  office  is  not  such 
a  statement  as  the  law  requires,  and  must  be  suf^posed  to  re- 
quire, fcH*  wise  reasons.  Indeed,  it  gires  only  the  informatioD 
which  is  afforded,  in  a  declaration  upon  a  quantum  tnenid,  for 
work  done,  and  materials  found.  Yet,  with  that  information, 
the  defendant,  although  alleged  to  be  the  party  at  whose 
request  the  work  is  done,  and  the  materials  are  furnished,  is  not 
bound  to  be  satisfied,  but  may  insist  upon  being  furnished  with 
the  particulars  before  he«  can  be  required  to  plead ;  whereas, 
in  a  proceeding  of  this  description,  to  affect  the  interests  of 
entire  strangers  to  the  contract,  if  the  particulars  cannot  be 
required  in  the  statement  to  be  filed  in  the  office,  it  cannot  be 
required  by  them  at  all. 

Haying  failed  themselres  to  comply  with  the  requisites  of 
the  act  of  1838,  the  plaintifb  cannot  avail  themselves  of  that 
law,  but  must  have  recourse  to  the  remedies  before  existing 
for  the  recovery  of  their  claim.  There  is,  then,  no  error  in  the 
instruction  given  by  the  court  in  the  last  exception. 

The  act  of  1845,  to  which  we  have  been  referred,  has  no 
application  to  this  case. 

JUDOMBIIT  AFRftMBD  WITB  COSnL 


HsmT  B.  FnxEMAif  ahb  Jakb  E.  Ssdwigk,  JMm^r$  €f 
Joshua  Sedwick  «f.  Jambs  C.  Sbdwick. — JDeeemkr,  1847. 

C.  and  8.,  Vrothen»  not  being  indebted  to  each  other,  and  for  a  nominal  coniid- 
oration,  agreed  with  each  other,  that  C.  thonld  eouTej  certain  personal 
property  to  8.  8,  by  anoUier  agreement,  stipulated  to  re^coovej  the  property 
to  C.  or  to  him  in  trust  for  his  wile  and  diildren.  C  then  agreed  lo  confe»a 
judgment  to  &,  who  further  agreed  to  sue  out  execution^  lery  it  upon  the 
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wbole  estate  of  C.»  make  purchases  to  the  amount  of  the  judgment,  and  then 
coDTey  it  to  O,  or  to  him  in  trust  for  his  wife  and  children.  This  judgment  was 
conliessedy  and  S.  died.  It  was  then  revived  hy  his  administrators.  It  ap- 
peared in  fact,  and  hy  the  answers  to  a  hiQ  filed  hy  C.  to  vacate  the  agree- 
meBto  aod  judgments,  and  procure  a  re-conveyance  of  the  property  to  himself, 
that  their  object,  known  to  both  partk$,  was  to  hinder,  delay  and  defraud  the 
creditors  of  CL  Htld,  that  the  complainant  was  not  entitled  io  relief  in 
equity. 
It  is  the  policy  of  the  law  to  withhold  all  aid  and  relief  from  parties  in  con« 
troversiet  between  themselves,  who  stand  strictly  m  pari  tkKdOt  and  which 
might  or  could  tend  to  the  consummation  of  an  agreement  entered  into  in  fraud 
of  the  law,  or  the  rights  of  any  person,  unless  in  cases  where  public  policy 
would  thereby  be  promoted. 

AfpbaIi  from  the  Court  of  ChaDcer j. 

The  bill  in  this  cauae  was  filed  on  the  16th  Januar}^  1845, 
by  the  appellee  against  the  appellants.  It  stated,  that  in 
Ma  J,  1837,  the  said  JameSy  in  order  to  settle  certain  personal 
estate  qpon  himself  and  family,  as  he  might  afterwards  deter- 
mine, executed  &  deed  thereof  to  his  brother,  Joshua^  for  the 
nominal  consideration  of  $7,000 ;  whereas,  no  such  sum,  nor 
any  other  money,  nor  valuable  consideration,  was  paid  by  any 
person  nor  received  by  the  said  Jcanes  therefor ;  that  further 
to  execute  the  purpose  aforesaid,  JavMs  and  Joshua  executed 
another  agreement,  under  seal,  dated  23d  September,  1837, 
whereby,  in  consideration  of  $10,000,  alleged  to  be  paid  to 
JoshMta^  he  bound  himself  to  convey  to  the  said  James^  or  to 
him  in  trust  for  his  child  or  children,  the  personal  property  so 
as  aforesaid  conveyed  to  the  said  Joihua ;  that  on  the  said 
SSd  September,  the  complainant  entered  into  a  furth^  agree- 
ment with  the  said  Jahuaj  that  the  said  James  should  con- 
fess a  judgment  on  an  alleged  note  of  hand,  of  1st  August, 
1837,  on  which  judgment  the  said  Joshua  was  to  have  execu- 
tion levied  on  the  whole  of  the  said  James*  real  and  personal 
property,  and  buy  the  same,  and  convey  the  whole  thereof  to 
the  said  JameSj  or  to  bim  in  trust  for  his  wife  and  children,  by 
which  agreement  it  was  also  provided,  to  enter  the  same  satis- 
fied ;  that  in  pursuance  of  such  agreement,  the  judgment  was 
confessed  for  $10,000,  with  interest ;  that  on  the  7th  Decern- 
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ber,  1842,  Joshua  died ;  the  appellants  were  appointed  his  ad- 
ministrators ;  that  the  complainant  never  was  indebted  to  the 
said  Joshua  in  any  of  the  sums  mentioned  in  the  said  deed  and 
judgment,  was  neither  indebted  to  Joshua  or  his  administrators 
at  any  time,  that  Joshua  was  indebted  to  him,  and  his  adminis- 
trators paid  him ;  that  he,  the  appellant,  has  always  remained 
in  the  possession  of  the  personal  property,  claiming  the  same 
as  bis  own ;  that  he  has  required  said  administrators  to  re- 
convey  to  him,  and  cancel  said  agreements,  which  they  refused, 
and  that  said  administrators  are  about  to  take  possession  of  his 
property,  and  proceed  on  said  judgment,  to  enforce  the  same 
by  sale.  Prayer  for  a  re-conveyance  of  the  property  and  its 
increase;  that  the  judgment  may  be  entered  satisfied,  and  the 
whole  business  annulled  and  set  aside :  and  for  subpoena,  injunc- 
tion and  general  relief. 

The  answers  admitted  the  conveyance  to  the  deceased, 
Joshua^  without  any  personal  knowledge  in  the  defendants  of 
the  consideration  for  the  same — nor  of  the  motives  which  led 
to  the  same,  &c.  But  they  have  heard  and  believe,  that  at 
and  before  the  time  of  executing  said  conveyance,  the  said 
complainant  became  largely  indebted  unto  divers  persons,  and 
executed  the  said  conveyance  with  the  intent  and  design  of  de- 
feating and  defrauding  his  said  creditors  in  the  recovery  of  their 
just  claims,  and  of  securing  said  property  to  himself  and  family. 
The  agreement  to  re-convey  was  admitted,  which  was  alleged 
to  be  further  to  effectuate  the  said  fraudulent  intent.  The 
judgment  and  execution  were  also  admitted,  as  a  part  of  the 
machinery  to  be  resorted  to,  to  consummate  such  fraud;  that 
the  judgment  was  revived  by  scire  facias  aAer  Joshua^s  death. 
The  answer  also  admitted  the  intent  to  take  possession  of  the 
negroes  conveyed  to  their  intestate,  and  to  issue  execution,  that, 
as  the  child  of  Joskua  is  an  infant  of  tender  years,  they  can- 
not safely  enter  up  satisfaction  of  the  judgment ;  and  they  sub- 
mit themselves  to  such  decree  as  the  Chancellor  may  award. 

Exhibit  No.  1,  filed  with  the  bill,  was  a  conveyance  by 
James  C,  Sedirick^  in  consideration  of  $7,000,  paid  to  him  by 
Joshua^  for  a  variety  of  negroes  and  other  personal  property, 
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absolutely,  dated  2d  May,  1837,  duly  acknowledged  and  re- 
corded. 

Exhibit  No.  2. — An  agreement  of  23d  September,  1837, 
between  Joshua  and  James — that  Joshua^  in  consideration  of 
$10,000,  to  him  in  hand  paid,  hath  agreed  to  convey  to  James 
the  property  mentioned  in  Exhibit  No.  1,  on  demand,  to  him, 
or  to  him  in  tnist  for  his  children  and  child,  or  children  yet 
to  come:  and  for  the  faithful  performance  thereof,  the  parties, 
respectively,  bound  themselves,  each  to  the  other,  in  the  sum 
of  $20,000. 

Exhibit  No.  3  was  another  agreement  of  the  2Sd  September, 
1837,  between  the  same  parties,  by  which  Joshua  agreed  to 
take  the  earliest  opportunity  in  making  a  judgment  on  a  note  of 
hand  of  James\  dated  1st  Aug.  1837.  And  the  said  Joshua  did 
also  agree  to  issue  on  the  said  judgment  against  the  said  James^ 
and  execute  the  whole  of  the  said  James^  property,  real  and 
personal,  and  buy  the  whole  of  it,  in  or  so  far  as  the  amount  of 
the  judgment  would  go,  and  then  convey  the  whole  amount  to 
the  said  J.  C.  &,  or  to  him  in  trust  for  his  wife  and  children ; 
and  '*  /.  C  S.  being  desirous  to  provide  for  his  wife  in  case  of 
his  death,  the  said  Joshua  doth  further  agree,  in  case  of  the  said 
/.  C  S^s  death,  that  his  widow,  Sarah  C.  Sedwiekj  shall  be 
entitled  to  the  whole  of  the  real  estate  of  the  said  J.  C  S.^  and 
her  choice  of  one  negro  during  her  widowhood;  provided  the 
execution  shall  be  carried  into  effect,  and  in  case  of  her  mar- 
riage  or  death,  the  property  left  to  the  said  Sarah  C.  S.  to  be 
equally  divided  among  the  children  of  the  said  J.  C.  S,  It  is 
further  understood,  that  if  the  said  J.  C.  S,  finds  it  unnecessary 
to  carry  the  execution  into  effect,  the  said  Joshua  will  enter 
the  judgment  satisfied,  and  the  whole  business  shall  be  annulled 
and  void,  and  of  no  effect." 

Exhibits  4  and  5  were  the  judgments  revived  hjjkrifacias  of 
Joshua  vs.  James  C.  Sedtoicky  for  $10,000,  confessed  originally 
at  October,  1 837, 

After  the  answers  came  in,  a  general  replication  was  filed, 
and  a  commission  issued,  which  showed  by  its  proof  the  said 
Joshua  largely  indebted  in  1837,  and  the  motive  and  object  of 


8-2  CASES  IN  THE  COURT  OF  APPEALS 

Freeman  and  Sedwick  vs.  Sedwick. — 1847. 

the  agreements  to  be  as  stated  in  the  answers  and  opinion  of 
this  court. 

At  March  term,  1846,  the  Chancellor  decreed  a  re-convey- 
ance of  the  property  and  satisfaction  of  the  judgments  to  be 
entered,  and  that  the  defendant  pay  costs.   . 

The  Chancellor  was  of  opinion  that  the  deeds,  agreements 
and  judgments  could  not  be  impeached  upon  the  ground  of 
their  being  entered  into  in  fraud  of  creditors,  because  no  one, 
as  a  creditor,  so  far  as  appears  by  the  proceeding  in  this 
cause,  has  drawn  them  in  question  on  that  or  any  other  ground. 

The  defendants  appealed  to  this  court 

The  cause  was  argued  before  Archer,  C.  J.,  Dorsey, 
Chambers,  Spencb,  Magruder  and  Martin,  J. 

By  Stockett  and  Alexander  for  the  appellants,  and 
By  D.  Wirt  and  Randall  for  the  appellees. 

Magruder,  J.,  delivered  the  following  dissenting  opinion. 

The  intestate  of  the  appellants,  by  an  obligation  dated  2Sd 
September,  1837,  stipulated  to  convey  to  the  appellee  divers 
negroes  and  other  personal  property ;  and  to  obtain  such  a 
conveyance,  this  bill  was  filed  in  the  Court  of  Chancery.  The 
appellants,  who  are  the  administrators  of  the  intestate,  rest  the 
claim  to  xelief  upon  the  single  ground,  that  a  deed  to  the 
intestate  conveying  the  same  property  on  the  2d  May,  1 837, 
bad  been  executed  by  the  appellee,  and,  of  course,  accepted  by 
the  appellants'  intestate,  for  the  purpose  of  defrauding  his  (the 
appellee^s)  creditors.  The  defence  then  is,  that  a  fraud  was 
intended  to  be  practised  upon  others,  and  that  the  appellants' 
intestate  and  the  appellees  were  the  persons  who  intended  to 
practise  it :  that  the  property  which  the  intestate  covenanted 
to  convey  was  fraudulently  acquired  by  bim,  and  therefore  his 
contract  to  convey  it,  although  no  other  objection  can  be  urged 
to  the  execution  of  it,  ought  not,  for  that  one  reason,  to  be 
enforced  in  equity.  To  such  a  defence  the  maxim  would  seem 
to  apply :  ^'  JWmo  sttam  turpUudincm  allegans  est  audimduiJ*^ 
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it 


No  man,''  said  Lord  Mansfield,  1  Black.  Rep.  364,  <<  shall  set 
up  bis  own  iniquity  as  a  defence,  any  more  than  as  a  cause  of 
action." 

If  the  appellee  in  this  case  had  filed  his  bill  to  set  aside  the 
deed  because  there  was  no  valuable  consideration  for  it,  the 
same  having  been  executed  by  him  to  defraud  his  creditors,  no 
doubt  the  defendants  might  have  demurred.  But  there  is  no 
attempt  here  to  meddle  with  the  deed  of  the  appellee  to  the 
appellants'  intestate.  The  bill  assumes  that  deed  to  be  valid  to 
vest  the  title  to  the  property  in  the  party  grantee,  and  founds 
the  complainant's  title  to  relief  upon  the  solemn  contract  by  the 
party  grantee,  to  convey  the  property  to  the  complainant  when 
thereto  requested.  To  the  fulfilment  of  his  own  contract,  his 
representatives  object  simply  because  the  title  which  he  has 
undertaken  to  convey  was  fraudulently  acquired  by  him.  But 
such  defence,  admitting  it  to  be  true,  in  point  of  fact,  is  utterly 
inadmissible.  "  A  deed,"  said  Justice  Holroydy  (2  Bam. 
Alder,  376,)  "may  be  avoided  on  the  ground  of  fraud,  but 
then  the  objection  must  come  from  a  person  neither  party  nor 
privy,  for  no  man  can  allege  his  own  fraud  to  avoid  his  own 
deed."  The  fraud  of  which  the  intestate  was  guilty  against 
the  creditors  of  the  complainant,  set  forth  in  the  answer,  can 
furnish  no  defence  to  a  bill  asking  a  specific  execution  of  the 
intestate's  contract,  in  regard  to  which  it  is  not  alleged  that  it 
is  fraudulent  either  against  the  creditors  of  complainant  or  of 
the  intestate. 

Granting  that  the  deed  of  the  appellee  might  be  impeached 
by  his  creditors  with  success,  the  answer  to  this,  when  urged 
here,  is  that  the  creditors  of  the  appellee  are  not  in  this  suit, 
and  of  course  in  this  suit  it  cannot  be  made  to  appear  that 
those  creditors  are  prejudiced  by  that  deed.  Until  it  is  im- 
peached by  them,  no  one  can  deny  that  it  is  a  valid  deed. 

A  conveyance  may  be  fraudulent  against  creditors,  provided 
they  are  the  parties  impeaching  it;  but  until  some  of  them 
impeach  it,  no  body  else  can,  upon  this  ground.  The  grantee 
has  no  more  right  than  the  grantor  to  say  that  it  is  void, 
because  executed  to  defraud  creditors ;  and  therefore  can  make 
6        V.6 
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no  such  defence  when  required  to  execute  bis  own  deliberate 
contract  to  convey  the  property  of  which  he  thus  became  the 
owner,  no  matter  whether  that  contract  is  with  the  grantor  in 
the  deed  or  with  a  stranger. 

If  the  grantor  in  the  deed,  or  a  stranger,  or  indeed,  a  creditor 
of  the  grantor,  took  any  of  this  property  out  of  the  possession 
of  the  grantee,  in  an  action  of  replevin  brought  by  the  latter  to 
recover  the  property,  the  defendant  could  not  dispute  the  title 
of  which  that  deed  furnished  evidence,  by  any  proof  which 
could  be  offered,  that  the  deed  was  executed  to  defraud  credi- 
tors. They,  and  they  only,  can  for  this  impeach  the  deed,  and 
unless  they  choose  to  impeach  it,  none  other  (certainly  not  the 
grantee,)  can  impeach  it  Proof,  therefore,  however  conclu- 
sive, that  the  deed  was  executed  with  intent  to  defraud  the 
creditors  of  the  g^ntor,  is  entirely  out  of  the  case,  unless  the 
person  who  would  adduce  that  proof,  appears  in  court  as  a 
creditor,  proves  himself  to  be  a  creditor  of  the  grantor,  and  in 
a  situation  to  impeach  the  deed.    1  Ves.  Jr.  161. 

It  may  be,  as  is  stated,  that  there  are  in  Cahert  County 
Court  judgments  against  the  appellee.  But  none  of  those 
creditors  are  here,  and  as  there  are  none  such  in  this  court 
impeaching  this  deed,  this  court  can  know  nothing  of  creditors 
anywhere  else.  In  this  case,  we  have  no  right  to  know,  or 
surmise  that  the  appellee  ever  was  indebted  to  any  being* 
The  decision  of  the  case  does  not  depend  on  the  indebtedness 
of  the  appellee  at  the  time  of  executing  this  deed,  or  at  any 
other  time,  and  the  afSrmance  of  the' decree  of  the  Chancellor 
will  not  certainly  prejudice  the  rights  of  any  such  creditors  or 
at  all  hinder  or  delay  them  in  the  recovery  of  their  debts. 

In  most  of  the  attempts  which  are  made  to  impeach  the 
deeds  of  persons  indebted,  it  is  very  much  the  practice  to 
treat  the  case  as  if  the  grantor  in  the  deed  was  the  only  cul- 
pable person,  and  as  though  the  grantee,  if  not  an  innocent 
and  meritorious  party,  must  not  be  regarded  as  partieepB 
criminU.  But  there  would  be  fewer  fraudulent  grantors  if 
fraudulent  grantees  could  not  be  found,  and  to  countenance 
such  a  defence  as  this,  instead  of  suppressing,  would  perhaps 
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encoarage  fraud.  As  to  the  correctness  of  this  defence,  it 
would  shock  the  morality  of  JWtefo/e,  if  the  grantee  was  alive 
and  making  it.  Sarely  the  intestate  of  the  appellants,  if  the 
representation  given  by  the  latter  is  to  be  credited,  ought  not 
to  be  a  favorite  in  equity,  and  entitled  to  the  protection  of  the 
court  In  order  to  show  that  the  appellee  is  not  entitled  to 
relief,  be  is  placed  before  the  court  in  the  character  of  a  thief, 
and  they  are  thus  forced  to  represent  their  intestate  to  be  a 
receiver  of  stolen  goods,  knowing  them  to  be  stolen.  Now  it 
may  be  that  some  general  rule  or  maxim  of  equity  may  protect 
the  latter  when  there  is  nothing  but  iniquity  in  his  own  con* 
duct  He  is  entitled  to  the  benefit  of  the  maxim,  ^^^emo 
$uam  turpiiudhum  oilcans  €$t  audiendus/^  provided  it  will 
protect  Ihem  from  this  claim ;  but  the  rule  is  adopted  and  must 
be  applied  to  the  case  as  well  when  it  will  prejudice,  as  when  it 
will  protect,  the  grantee  in  a  fraudulent  deed.  If  the  complain- 
ant, had  asked  that  his  deed  be  set  aside,  because  designed  to 
delay  and  hinder  creditors  in  the  recovery  of  their  clainfis,  his 
own  statement  given  in  his  bill  would  have  defeated  him,  and* 
of  coarse,  a  demurrer  to  such  a  bill  would  have  been  ruled 
good;  but  the  matter  here  insisted  upon  by  the  appellants  is 
introduced  into  the  case  as  matter  of  defence,  and  is  no  part  of 
the  plaintiffs'  cause  of  action.  We  have  already  seen  what 
Lord  Mansfidd  said  of  such  a  defence. 

The  defence  is,  that  the  intestate  not  only  agreed  to  assist 
the  appellee  in  defrauding  his  creditors  by  taking  a  convey- 
ance of  his  property ;  but  in  order  to  obtain  that,  agreed  to 
bold  the  property  conveyed  in  secret  trust  for  the  grantor  and 
his  family.  Now  if  any  such  trust  had  been  declared  in  the 
deed,  it  would  have  been  equally  fraudulent  and  void  as  against 
creditors,  if  they  were  thereby  prejudiced,  and  chose  to  im- 
peach it ;  but  if  they  did  not  complain,  could  the  grantee  have 
refused  to  execute  the  trust  upon  the  ground  that  others  might 
ask  that  the  deed  be  declared  fraudulent  and  void  as  against 
them  ?  The  real  ground  of  defence  is,  that  the  deed  which 
gives  the  property  to  the  grantee  is  void,  and  when  con- 
sidered void,  can  convey  no  title  to  him;    and  because  of 
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this,  it  is  said  that  he  is  not  bound  to  execute  bis  own  con- 
tract, disclosing  no  such  defect  in  bis  title  to  convey  the 
title  which  he  has  in  the  premises. 

The  appellee  does  not  ask  that  his  own  deed  may  be  avoided, 
or  make  any  objection  to  the  title  thereby  conveyed;  but 
regards  it  as  a  valid  deed,  and  claims,  in  this  suit,  nothing  but 
the  title  thereby  g^ven.  He  is  not  alleging  his  own  fi-aud; 
and  therefore  of  him  it  cannot  be  said,  that  he  alleges  suam 
turpittLdinem,  If  his  bill  had  been  taken  pro  confessOy  the  valid- 
ity of  the  deed  could  not  be  brought  into  question.  The 
maxim  spoken  of  then,  fumisbes  no  bar  to  the  relief  which 
is  here  sought 

The  creditors,  if  there  be  creditors,  of  the  appellee,  will 
certainly  not  be  hindered  or  delayed  in  the  recovery  of  their 
debts,  by  making  the  debtor  the  unquestioned  owner  of  the 
property  which  the  appellants  insist  ought  to  be  made  answer- 
able for  his  debts.  If  there  are  none  such,  if  the  appellee 
himself  has  satisfied  them,  neither  law  nor  equity  ought  to 
liinder  the  execution  of  the  contract  into  which  the  appellants' 
intestate  entered  with  the  appellee,  who,  it  may  be,  as  has 
been  suggested,  has  purged  the  fraud  which  it  is  charged 
he  once  committed;  and,  at  the  same  time,  it  may  hinder  a  per- 
petration by  the  other  party  of  a  double  fraud. 

Spence,  J.,  delivered  the  opinion  of  this  court. 

The  bill  in  this  case  states  that  on  or  about  the  2d  May, 
18S7,  the  complainant,  in  order  to  settle  certain  personal  estate 
upon  himself  and  family,  as  he  might  afterwards  determine,  exe- 
cuted a  deed  thereof  to  his  brother,  Joshua  Sedwkky  in  whom 
he  reposed  implicit  confidence,  for  the  nominal  consideration 
of  $7,000,  wliereas  no  such  sum,  nor  any  other  money,  nor 
any  other  valuable  consideration  whatever,  was  paid  there- 
for by  the  said  Joshua  or  any  other  person,  or  received  by 
the  said  James  or  any  other  person  for  him.  The  bill  further 
charges,  that  in  order  further  to  execute  the  purposes  afore- 
said, and  settle  bis  property  on  himself  and  family  as  he  might 
determine,  the  complainant  and   respondent  executed  another 
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ajnreement,  under  their  bands  and  seals,  dated  2Sd  September 
following,  wbereby,  in  consideration  of  the  sum  of  $10,000, 
alleged  to  be  paid  to  the  said  Joshua,  the  said  Jothua  bound 
himself,  his  heirs,  executors  and  administrators,  in  the  penalty 
of  $20,000,  to  convey  to  the  said  James  C.  Sedwick^  or  to 
him  in  trust  for  his  child,  or  children,  the  aforesaid  personal 
property, fio  as  aforesaid  conveyed  to  the  said  Joshua,  as  would 
appear,  by  Exhibit  No.  2,  filed  with  his  bill.    That  in  order 
further  to  effect  the   said  object,  the  said  respondent  and 
complainant  did  also,  on  the  23d  September,  in  the   year 
aforesaid,  enter  into  a  further  agreement,  whereby,  for  the 
nominal  consideration  of  $10,000,  alleged  therein  to  be  due 
from  the  complainant  to  the  said  Joshua,  the  said  respondent 
and  complainant  agreed  that  the  said  complainant  should  con- 
fess judgment  on  an  alleged  note  of  hand,  dated  1st  August, 
1SS7,  payable  in  thirty  days  aAer  date,  in  favor  of  the  said 
Joshua,  at  the  earliest  opportunity;  on  which  judgment,  the 
said  Joshua  agreed  to  have  execution  issued,  and  levied  on  the 
whole  of  complainant's  property,  real  and  personal,  and  buy 
the  same,  and  then  convey  the  whole  thereof  to  the  com- 
plainant, or  to  him  in  trust  for  his  wife  and  children,  &c.    By 
which  agreement,  it  was  also  expressly  provided,  that  if  the 
said  James  C.  Sedtrick  finds  it  unnecessary  to  carry  the  execu- 
tion into  effect,  the  said  Joshua  Sedwick  would  enter  the  judg- 
ment satisfied,  and  the  whole  business  should  be  annulled  and 
void,  and  of  no  effect.    For  the  faithful  performance  of  which 
agreement,  the  parties  bound  themselves  in  the  sum  of  $20,000, 
as  appears  by  complainant's  Exhibit  No.  3,  filed  with  his  bill. 

The  bill  further  states,  that  afterwards,  and  in  pursuance  of 
said  agreement,  the  complainant  did,  at  the  October  term  of 
Cahert  County  Court,  in  the  year  1837,  confess  judgment  for 
the  aforesaid  sum  of  $10,000,  with  interest  from  the  1st  Sep- 
tember, 1837. 

The  bill  further  alleges,  that  Joskua  Sedwick  departed  this 
life  on  or  about  the  17th  December,  1842;  that  letters  testa- 
mentary were  granted  to  Henry  B.  Freeman  and  Jatie  E.  Sed- 
vfiek  by  the  Orphans  Court  of  Calvert  County,  on  the  personal 
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estate  of  the  said  Joshua ;  that  the  said  administrators  have 
proceeded  to  have  said  judgment  revived  in  their  own  names 
as  administrators. 

The  bill  charges,  that  the  complainant  never  was  indebted  to 
the  said  Joshua  in  the  sums  mentioned  in  said  deed  or  judg- 
ments; that  at  the  time  of  the  death  of  the  said  Joshua^  the 
complainant  was  not  indebted  to  him  at  all,  nor  hath  he  since 
become  indebted  to  his  administrators,  in  any  sum  whatever ; 
that  at  the  death  of  said  Joshua  he  was  indebted  to  the  com- 
plainant ;  and  that  since  the  death  of  the  said  Joshua,  his  ad- 
ministrators, knowing  the  debt  to  be  just,  have  paid  the  same. 

The  prayer  of  the  bill  is,  that  the  administrators  may  be 
required,  on  their  corporate  oaths,  to  answer  all  the  matters 
and  chaises  in  the  bill,  and  to  re-convey  to  the  complainant  the 
said  personal  property  and  the  increase  thereof,  and  have  the 
said  judgments  entered  satisBed,  and  the  whole  business  an«- 
nulled,  and  that  subpoena  and  injunction  be  awarded  to  them. 

The  respondents^  answer  admits  the  execution  of  the  several 
exhibits  filed  with  the  complainant's  bill,  numbered  1,  2,  3, 
4  and  5,  but  deny  that  they  have  any  personal  knowledge  of 
the  motives,  or  consideration,  which  induced  the  parties  to 
execute  the  deed  of  the  2d  May,  1837,  the  complainant's 
Exhibit  No.  1 ;  and  therefore  cannot  undertake  to  admit  or 
deny  that  the  consideration  of  $7,000  therein  expressed,  was 
paid,  or  that  the  use  and  trust  thereof  is  therein  truly  expressed. 
But  they  have  heard,  and  verily  believe,  that  at  and  before  the 
time  of  executing  said  conveyance,  the  complainant  became 
largely  indebted  to  divers  persons,  and  executed  said  convey- 
ance with  the  intent  and  design  of  defrauding  and  defeating 
his  said  creditors  in  the  recovery  of  their  just  claims,  and  of 
securing  his  property  to  himself  and  his  family. 

The  answers  also  admit  the  execution  by  the  said  Joshua  of 
complainant's  Exhibit  No.  2,  but  charge  that  it  was  executed 
in  furtherance  of  the  same  object,  viz:  of  defrauding  and 
defeating  the  creditors  of  said  complainant,  and  of  securing, 
more  effectually,  the  property  to  the  complainant  and  bis 
children;  the  consideration  therein  expressed  being  merely 
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Domina],  and  do  part  thereof  having  at  any  time  been  paid  by 
the  complainant,  or  any  other  person,  to  the  said  Joshua. 

The  respondents  also  admit  the  execution  of  Exhibit  No.  3, 
and  charge  that  it  was  executed  for  the  purpose  of  consum- 
mating the  same  fraudulent  purposes,  as  would  appear  most 
evident  by  an  inspection  of  the  paper  itself. 

The  respondents  admit  the  recovery  of  the  judgment  against 
the  complainant,  as  shown  by  complainant^s  Exhibit  No.  4. 

The  allegations  and  averments  thus  set  forth  in  the  bill  and 
answer,  together  with  the  proof  given  by  complainant,  present 
the  cause  upon  which  the  Chancellor  passed  his  decree,  and 
which  is  now  brought  up  for  our  review. 

Does  the  complainant^s  bill,  exhibits,  and  evidence,  present 
sach  a  case  as  should  induce  a  court  of  equity  to  grant  the 
relief  asked  by  the  prayer  of  the  bill  ?  If  the  allegations  in 
the  bill  and  the  exhibits  filed  with  it  could  leave  a  doubt  on  an 
impartial  mind,  of  the  fraudulent  intentions  of  the  parties  to 
the  agreement  of  the  2d  May,  1837,  surely  the  proof  offered 
by  the  complainant  himself  must  remove  such  a  doubt ;  for  it 
clearly  shows  the*object  and  intention  of  the  parties;  it  quad- 
rates with  the  statements  in  the  bill,  and  stipulations  in  the 
several  exhibits  filed  with  the  bill. 

The  proof  offered  by  the  complainant  in  this  cause  is  full 
and  conclusive,  that  the  agreement  of  the  2d  May,  1837,  be- 
tween Joshua  Sedwick  and  James  C.  Sedwiekj  was  entered  into 
to  hinder,  delay  and  defraud  the  creditors  of  James^  and  that 
Joshua  and  James  were  in  pari  delicto. 

AAer  a  careful  examination  of  the  authorities,  we  are  brought 
to  the  conclusion  that  courts  of  equity  have  held,  and  uniformly 
decided,  that  it  was  both  the  wisdom  and  policy  of  the  law 
to  withhold  all  aid  or  relief  from  parties  in  controversies 
between  themselves,  who  stood  strictly  in  pari  delicto^  which 
might  or  could  tend  to  the  consummation  of  agreements  entered 
into  in  fraud  of  the  law,  or  the  rights  of  any  person.  Mr. 
Justice  Storyy  in  his  Commentary  on  Equity  Jurisprudence^  vol. 
1,  p.  317,  sec.  298,  says :  ^^  The  suppression  of  illegal  contracts 
is  far  more  likely,  in  general,  to  be  accomplished  by  leaving 
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the  parlies  without  remedy  against  each  other,  and  by  thus 
introducing  a  preventive  check,  naturally  connected  with  a 
want  of  confidence,  and  a  sole  reliance  upon  personal  honor. 
And  so,  accordingly,  the  modem  doctrine  is  established.  Re- 
lief is  not  granted,  where  both  parties  are  truly  in  pari  delictOy 
unless  in  cases  where  public  policy  would  thereby  be  pro- 
moted.'' 

In  the  case  of  Roberts  vs.  RobertSy  4  £fig.  Exchq.  448,  the 
bill  was  filed  by  George  Roberts  for  the  purpose  of  setting 
aside  a  voluntary  demise  of  certain  hereditaments  for  a  term  of 
years,  executed  by  the  testator  in  his  life-time  to  the  defendant 
as  a  qualification  to  kill  game. 

At  the  hearing,  the  Lord  Chief  Baron  Richards  said :  ^^  I 
do  not  think  the  plaintiffs  are  entitled  to  a  re-conveyance :  the 
deed  was  executed  maturely,  the  grantor  knew  the  effect  of  it. 
There  was  no  fraud  at  the  time  between  the  brothers ;  with 
respect  to  them  the  whole  transaction  was  perfectly  fair. 
But  it  appears  by  the  evidence  that  the  object  of  the  deed  was 
to  give  the  defendant  the  appearance  of  a  qualification,  and  that 
it  was  executed  for  no  other  purpose ;  that  was  a  fraud  on  the 
law ;  and  1  cannot  perceive  what  right  that  g^ves  the  plain- 
tiffs to  come  into  a  court  of  equity  to  call  for  a  re-conveyance.^ 
Vide  Doe  dem,  Roberts  vs,  Roberts^  vndawj  2  Bam,  and  JUd. 
367,  where  the  same  case  was  tried  at  law. 

In  BaU  vs.  Rogers^  3  Pa^e^s  Ch.  Rep.  156,  ChaneeUar 
Wahoorth  says:  ^^But  I  do  not  see  how  it  is  possible  to  give 
him  (the  plaintiff,)  any  relief  in  this  case  without  overturning 
an  established  principle  of  law.  Wherever  two  or  more 
persons  are  engaged  in  a  fradulent  transaction  to  injure  another, 
neither  law  or  equity  will  interfere  to  relieve  either  of  those 
persons  as  against  each  other  from  the  consequences  of  their 
own  misconduct" 

In  Starke^s  Exec\s  vs.  LiUkj  4  Randolphs  Rep.  372,  Jii^ge 
Green  says :  *^  It  is  a  general  rule  that  in  pari  delicto  poUor  est 
conditio  defendentis.  But  this  rule  operates  only  in  cases 
where  the  refusal  of  the  courts  to  aid  either  party  frustrates 
the  object  of  the  transaction,  and  takes  away  the  temptation. 
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to  engage  in  contracts,  contra  banos  mores^  or  violating  the 
policy  of  the  laws.  There  is  no  case  in  equity  (says  the 
Judge,)  where  relief  has  been  given  to  the  fraudulent  grantor 
in  such  a  case,  except  in  that  of  Awtin  vs.  Winston^  1  Hen.  4r 
Munf.  33,  decided  by  a  divided  court." 

In  James  vs.  Bird^s  Admr.  8  LeighU  Rep.  510,  where  Judge 
Parker  says,  "  There  is  no  case  in  equity  where  any  relief  has 
been  given  to  a  fraudulent  grantor  of  property,  the  conveyance 
being  made  to  protect  it  against  his  creditors,  except  that  of 
AislinU  Mmrs.  vs.  Winsioh*s  Exrs.  1  Hen.  Sf  Munf.  33,  decided 
by  a  divided  court."    Vide  also  Wright  vs.  Wright,  2  LUtk,  12. 

In  our  opinion,  the  case  of  Stewart  vs.  Ighhart^  7  G,  Sf  J. 
132,  is  conclusive  jn  this. 

DECUEE   UEVERSED   AKD  BILL  DISMISSED. 


The  Swataba  Rail-boad  Compai^y  vs.  F.  W.  and  J.  G. 

Bbune. — December^  1847. 

The  defendant,  with  others,  signed  an  instrument  of  writing,  promising  to  pay 
the  Pr indent  and  Managen  of  the  S.  and  G.  S-  Rail-road  Co.  the  sum  of  $50 
for  every  share  of  stock  set  opposite  to  their  respective  names,  in  such  man- 
ner, Sec.  as  should  be  determined  by  the  said  P,  and  M.,  pursuant  to  an  act 
of  the  General  Assembly  of  Pennsyhania.  A  verdict  was  taken  for  the 
plaintiif  for  the  value  of  shares  8ub8cril)ed  for  by  the  defendant,  subject  to 
the  opinion  of  the  Court,  upon  a  statement  of  facts,  with  an  agreement  that 
the  court  might  make  such  inferences  from  the  facts,  as  a  jury  might.  At 
the  time  of  the  subscription  it  was  admitted  by  the  statement,  that  the  com- 
mittee, who  obtained  it,  represented  to  the  defendant  that  T,  W.  Caxud  tiodc 
would  be  taken  at  par  for  any  subscriptions  to  the  RaU-road  Co.  The  defend- 
ants resided  in  Maryland,  and  were  ready  to  pay  in  Canal  stock.  Held,  that 
an  action  for  money  had  and  received  could  not  be  maintained. 

A  party  cannot  agree  upon  a  case  stated  which  admits  a  certain  fact,  and  then 
insist  that  the  proof  of  the  faet  is  not  competent,  as  that  it  was  not  in 
writing. 

A  plaintiff  cannot  recover  in  aesnmpsU  against  his  own  representation,  upon  a 
promise,  the  inducement  to  make  which  was  founded  upon  such  represen- 
tation. 

6        V.6 


^  CASES  IN  THE  COURT  OF  APPEALS 


Swatara  Rail-road  Co.  vt .  Bnine. — 1847. 


When  a  fact  is  admitted,  of  which  written  evidence  alone  was  competent,  and 
the  admission  is  silent  as  to  the  nature  of  the  proof,  the  court  will  not  infer 
that  it  was  verbal,  nor  that  it  was  not  within  some  one  of  the  exceptions  to 
the  general  rule.  ' 

A  plaintiff  ought  not  to  disavow  the  act  of  his  agent,  in  an  action  brought  to 
enforce  the  contract  made  by  such  agent. 

The  courts  of  the  States  are  the  best  expounders  of  the  acts  of  their  respective 
Legislatures. 

Appeal  from  Baltimore  County  Court. 

This  was  an  action  oiasmmfsit^  filed  by  consent  to  Septem- 
ber term,  1844,  by  the  appellants  against  the  appellees.  The 
case  was  tried  upon  the  general  issue. 

The  plaintiffs,  at  the  trial  of  the  above  cause,  read  in 
evidence  the  Aet  of  Assembly  of  the  State  of  Penmylvania^ 
incorporating  the  plaintiffs,  approved  the  2d  April,  1831,  and 
also  the  supplements  thereto,  severally  approved  the  8th  April, 
1833,  the  1st  April,  1836,  and  the  20th  March,  1838,  subject, 
however,  to  the  defendants'  exception  to  their  admissibility,  for 
the  purpose  of  making  them  liable  under  the  subscription  of  the 
lOlh  November,  1840,  if  they  were  not  legally  liable,  by 
reason  of  said  subscription,  at  the  time  it  was  made. 

The  plaintiffs  likewise  proved  that  the  charter  and  several 
supplements  thereto,  given  in  evidence,  were  accepted  by 
them. 

The  plaintiffs  then  read  in  evidence,  from  their  minute  book, 
certain  resolutions,  viz : 

Resolved^  That  the  secretary  be  authorized  to  call  in  the 
first  and  second  instalments  on  each  share  of  the  capital  stock 
of  this  Company^  on  or  before  the  last  day  of  July  next. 

Resolved,  That  the  secretary  be  hereby  required  to  give 
public  notice  to  the  stockholders  of  this  Company,  that  the 
third  instalment  of  five  dollars  on  each  share  will  be  required 
to  be  paid  on  the  1st  September  next.  The  fourth  instalment 
of  five  dollars  on  each  share,  will  be  required  to  be  paid  on 
the  20th  September  next  The  fifth  instalment  will  be  required 
to  be  paid  on  the  20th  October  next,  payable  to  either  of  tlie 
officers  of  the  Company. 
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Resolned^  That  the  secretary  be  required  to  give  public 
DOtice  to  the  stockholders  of  this  Company^  that  the  sixth 
instalment  of  five  dollars  on  each  share,  will  be  required  to  be 
paid  on  the  20th  March,  1842.  The  seventh  instalment  of  five 
dollars  on  each  share,  will  be  required  to  be  paid  on  the  1st 
May  next.  The  eighth  instalment  of  five  dollars  on  each  share, 
will  be  required  to  be  paid  in  June  next.  The  ninth  in- 
stalment 6f  five  dollars  on  each  share,  will  be  required  to  be 
paid  on  the  1st  July  next;  and  the  tenth  and  last  instalment  of 
five  dollars  on  each  share,  will  be  required  to  be  paid  on  the 
1st  August  next,  payable  to  the  president  or  treasurer. 

It  was  agreed  that  the  aforegoing  are  the  resolutions  re- 
ferred to  in  the  case  stated  as  found  in  the  book  of  minutes,  in 
which  it  is  stated,  that  said  resolutions  were  passed  at  regular 
meetings  of  the  plaintiffs,  their  president  and  managers ;  the  first, 
at  a  meeting  on  23d  June,  1841 ;  the  second,  on  2d  August, 
1841,  and  the  third,  on  2d  March,  1842:  and  to  show  that  calls 
for  the  instalments  upon  the  subscriptions  of  stock  were  made, 
and  entered  on  the  minutes. 

The  plaintiffs,  then,  also  read  in  evidence  from  a  subscription 
book  of  the  plaintiff,  the  following  writing  and  signatured 
thereto : 

"  Swatara  and  Good  Spring  Creek  Rail-road  Company^ 
Subscription  Book,  JVov,  10,  1840.'' 

**We,  whose  names  are  hereunto  subscribed,  do  promise  to 
pay  to  the  president  and  managers  of  the  Swatara  and  Good 
Spring  Creek  Rail-road  Company,  the  sum  of  fifty  dollars 
for  every  share  of  stock  set  opposite  to  our  respective, names, 
in  such  manner  and  proportions,  and  at  such  times  as  shall  be 
determined  by  the  president  and  managers  of  the  said  Company, 
in  pursuance  of  an  Act  of  the  General  Assembly  of  this  Com- 
monwealth, entitled  an  Act  to  incorporate  "  The  SxcaJtara  and 
Good  Spring  Creek  Rail-road  Company,'*^ 

"Witness  our  hands  and  seals,  this  lOlh  day  of  November,  in 
the  year,  1840." 

The  style  of  the  Company,  was  changed  by  an  act  from  the 
S.  fy  G.  S,  C,  Rail-road  Co.,  to  that  of  the  S.  Rail-road  Co 
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And  also  proved  the  signatures  of  the  defendants  thereto,  by 
their  co-partoersbip  name  of  F.  W,  Brunt  Sf  Sons. 

The  defendants  then  read  in  evidence,  the  following  admis- 
sions and  agreement : 

It  is  admitted  as  part  of  the  evidence  in  the  above  case,  that 
the  subscription  of  the  defendants  for  stock  of  the  plaintiffs, 
was  procured  by  WiUiam  Donaldson^  then  and  still  the  presi- 
dent of  the  plaintiff,  and  J,  Wagenselkr,  then  and*  still  the 
treasurer  thereof,  who  came  to  Baltimore  for  the  purpose  of 
procuring  subscriptions  to  said  stock,  after  having  been  ap- 
pointed by  the  plaintiffs  a  committee  for  that  purpose.  4Snd  at 
the  time  tlie  defendaiUs  subscription  wcls  procured,  the  said  com- 
mittee  represented  to  the  defendants,  that  Tide  Water  Canal 
Stodz  could  be  made  avaiUtble  by  the  plaintiffs,  and  would  be 
taken  at  par  by  it  in  payment  of  any  subscriptions  to  the  stock  of 
the  plaintiffs.  And  that  the  defendants  made  their  said  sub- 
scription, relying  upon  said  representation  and  promise,  they 
having  previously  refused  subscribing  to  said  D,  and  fV.,  when 
DO  such  representation  and  promise  were  made. 

It  is  also  admitted,  that  the  defendants  have  always  had  and 
still  have  Tide  Water  Canal  Stock,  which  at  its  par  value,  is 
much  more  than  suflScient  to  pay  the  amount  of  the  defendants 
subscription  to  the  plaintiffs,  and  of  which  Tide  Water  Canal 
Stock,  they  have  always  been  ready  and  willing,  to  transfer  to 
the  plaintiffs  a  sufficient  quantity  at  its  par  value,  to  pay  the 
amount  of  the  defendants  said  subscription,  and  have  so  stated 
to  the  plaintiffs^  attorney,  whenever  called  upon  for  the  said 
subscription ;  but  their  application  and  tender  to  pay  their  said 
subscription  in  Tide  Water  Canal  Stock,  which  were  made  by 
them  before  suit  was  brought  in  this  case,  have  been  refused 
by  the  plaintiffs. 

It  is  also  admitted,  that  the  first  personal  notice  which  the 
defendants  had  of  the  claim  of  the  plaintiffs,  was  the  letter  of 
the  plaintiffs'  attorney,  of  the  29th  of  May,  1844,  which  may 
be  read  in  evidence. 
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BaUimorty  May  29/^,  1844. 
Messrs.  F.  W.  Brune  Sa  Son. 

GeniUmen: — I  am  directed  by  the  Sxcatara  Rail-road  Com" 
pany,  to  collect  from  you,  the  amount  of  your  subscription  to 
their  capital  stock  for  five  shares,  at  $50  each,  $250 ;  to  which 
I  beg  leave  to  call  your  attention. 

Very  respectfully,  your  obedient  serv't, 

H.  P.  Hepburn. 

It  is  admitted  in  this  case,  that  it  appears  from  the  minute 
book  given  in  evidence,  that  the  first  election  for  officers,  took 
place  on  the  2d  of  November,  1840,  and  that  upon  the  same 
day  the  first  meeting  of  the  Company  was  held,  when  it  waft 
resolved,  that  the  president  appoint  a  committee,  to  prepare 
by-laws  to  be  submitted  to  the  next  meeting;  and  that  at  the 
next  meeting,  which  took  place  upon  the  18lh  December, 
1840,  it  was  resolved,  not  to  accept  the  by-laws  reported  by 
the  committee  until  a  future  meeting,  when  a  greater  number 
of  the  board  should  be  present 

That  upon  the  SOtb  December  following,  at  a  meeting  of 
the  board,  it  was  resolved  to  re-commit  the  by-laws  to  the 
committee,  to  report  at  the  next  meeting,  and  that  it  does 
not  appear  from  the  minutes  that  said  committee  ever  re- 
ported upon  the  by-laws  re-committed  to  them,  nor  does  it 
appear  by  said  book  of  minutes,  that  any  by-laws  were  ever 
adopted  by  the  Company. 

And  it  is  admitted,  that  it  appears  from  the  minutes  that  no 
other  resolutions  bearing  upon  this  controversy  were  passed  by 
the  plaintiffs. 

And  proved  that  the  plaintiffs  had  passed  no  other  by-laws, 
and  had  no  other  minutes  of  their  proceedings,  having  relation 
to  this  controversy,  than  those  contained  on  the  minute  book, 
given  in  evidence  by  the  plaintiffs. 

It  was  also  agreed,  that  only  such  parts  of  such  minute  book 
should  be  inserted  in  the  record  to  be  sent  to  the  Court  of 
Appeals,  as  should  be  agreed  upon  by  the  counsel  of  the 
parties. 
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The  defendants  proved  that  no  notice  of  the  calls  for  instal- 
ments upon  the  stock  was  given  by  advertisement,  as  required 
by  the  charter  of  the  plaintiffs.  The  defendants  also  proved  that 
the  names  subscribed  in  the  subscription  book  given  in  evi- 
dence by  the  plaintiffs,  from  the  name  o^  James  Hepburn  to  the 
end  of  said  list  of  names,  and  including  that  of  the  defendants, 
were  of  persons  residing  in  the  city  of  Baltimore^  who  all  sub- 
scribed their  names  therein  in  the  city  of  Baltimore. 

The  testimony  being  closed,  a  verdict  was  taken  by  consent 
for  the  plaintiffs,  subject  to  the  opinion  of  the  court  as  to 
the  admissibility  of  the  Act  of  Assembly,  objected  to  by 
the  defendants,  for  the  reason  stated  in  their  objection,  and  with 
leave  to  either  party  to  except  to  the  opinion  of  the  court,  on 
admitting  or  rejecting  the  evidence  thus  objected  to,  and  sub- 
ject to  the  opinion  of  the  court  upon  the  whole  evidence  in  the 
cause  as  above  set  forth,  (including  or  rejecting  the  evidence 
excepted  to,  according  as  the  court  shall  deem  it  admissible 
or  not)  and  with  power  to  the  court  to  make  such  inferences 
from  the  facts  given  in  evidence,  as  a  jury  would  be  authorized 
to  make.  And  if  the  opinion  of  the  court  should  be  in  favor 
of  the  plaintiffs,  they  should  enter  judgment  on  the  verdict ; 
but  if  for  the  defendants,  they  should  set  aside  said  verdict  and 
enter  judgment  for  defendants,  with  the  privilege  to  either 
party  to  appeal  from  the  opinion  and  judgment  of  the  court,  if 
it  should  be  against  him. 

The  County  Court  rendered  judgment  for  the  defendants, 
and  the  plaintiffs  appealed  to  this  court. 

The  cause  was  argued  before  Dorsey,  Spence,  Magru- 
DER  and  Martin,  J. 

By  Brent  and  Wilkins  for  the  appellants, 
By  Brune  for  the  appellees. 

Magruder,  J.,  delivered  the  opinion  of  this  court. 

This  is  an  action  of  assumpsit  brought  in  Baltimore  County 
Court  by  the  appellants,  and  to  recover  the  amount  of  the  sub- 
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scriptions  by  the  defendants  to  the  company.  Upon  a  verdict 
taken  for  the  plaintiffs,  subject  to  the  opinion  of  the  court,  upon 
a  statement  of  facts,  and  with  an  agreement  that  the  court 
should  make  such  inferences  from  the  facts  as  the  jury  might, 
it  was  the  decision  of  the  court  that  the  plaintiffs  were  not 
entitled  to  recover.  We  are  called  upon  to  decide  whether 
this  was  a  correct  decision. 

The  claim  of  the  plaintiffs  is  resisted  upon  various  grounds, 
any  of  which,  if  sustained,  will  justify  the  judgment  of  the 
court  below. 

The  subscription  paper,  which  is  the  foundation  of  the 
action,  is  in  these  words :  '^  We  whose  names  are  hereunto 
subscribed,  do  promise  to  pay  to  the  president  and  managers 
of  the  Swatara  and  Good  Spring  Raihroad  Company^  the  sum 
of  $50  for  every  share  of  stock  set  opposite  to  our  respective 
names,  in  such  manner  and  proportions,  and  at  such  times  as 
shall  be  determined  by  the  president  and  managers  of  the  said 
Company,  in  pursuance  of  an  act  of  the  General  Assembly  of 
this  Commonwealth,  entitled,  an  act,^'  &c. 

This  paper  has  the  signature  of  the  defendants,  and  opposite 
to  it  is  written  ^^five  shares,'^  to  recover  the  whole  amount 
($250,)  claimed  to  be  due  in  virtue  of  their  subscription,  this 
suit  was  instituted. 

Among  the  admissions  in  the  statements  of  the  case,  are  the 
following:  ^^  The  individuals  who,  at  the  time  of  obtaining  the 
said  subscriptions,  were  and  still  are  the  president  and  treasurer 
of  the  Company,  came  to  Baltimore  for  the  purpose  of  obtain- 
ing subscriptions  to  the  stock,  having  been  appointed  a  com- 
mittee for  that  purpose.  At  the  time  the  subscription  of  the 
defendants  was  obtained,  this  committee  represented  to  them 
that  Tide  Water  Canal  stock  could  be  made  available  by  the 
plaintiffs,  and  would  be  taken  at  par  in  payment  of  any  sub- 
scriptions to  this  Company.  It  is  also  admitted  that  the  defend^ 
* 

ants  made  their  subscription  relying  on  said  representation  and 
promise,  and  further  that  they  had  refused  to  subscribe  when 
no  such  representation  and  promise  were  made.''  The  plaintiffs 
insist  that  they  are  entitled  to  demand  payment  of  the  amount 
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of  subscription  and  money,  and  are  not  bound  by  the  repre- 
sentation  and  promise  of  the  committee.  The  defendants  insist 
that  they  are  not  bound  to  pay,  except  in  Tide  Water  Canal 
stock,  and  the  suit  is  brought,  not  because  of  any  refusal  by  the 
defendants  to  pay  the  canal  stock,  (which,  it  would  seem,  they 
were  always  ready  to  pay,)  but  to  recover  ^250,  due  by  them 
and  recoverable  in  an  action  for  money  bad  and  received,  or 
upon  an  inrimul  computassefU. 

If  the  representation  and  promise  which  led  to  this  subscrip- 
tion, which  induced  the  defendants  to  agree  to  take  five  shares 
of  this  stock,  (to  be  paid  ^^  in  the  tnannery  as  well  as  in  the 
proportions  and  at  the  times  ^'  to  be  determined  by  the  presi- 
dent and  managers  of  this  Company,)  had  been  made  by  an 
individual  plaintiff  in  any  suit,  it  would  scarcely  be  contended 
that  notwithstanding,  and  indeed,  in  violation  of  the  promise 
and  representation,  parties  making  them  could  recover  in  any 
such  form  of  action. 

It  has  been  said,  indeed,  that  the  promise  by  the  defendants 
is  in  writing,  and  this  is  an  attempt  by  parol  proof  to  contra- 
dict and  vary  the  contract.  But  it  does  not  appear  that  if  the 
defendants  had  been  compelled  to  prove  the  undertaking  and 
representation,  they  would  have  been  obliged  to  resort  to  parol 
testimony.  The  fact,  then,  to  be  proved,  is  admitted,  and  ad- 
mitted, perhaps,  because  of  a  knowledge  that  the  defendants 
could  have  produced,  if  it  was  required,  proof  to  which  no 
such  objection  could  be  made.  The  evils  to  be  apprehended 
from  the  admission  of  oral  testimony  to  add  or  vary  the  written 
instrument,  cannot  be  urged  in  this  case.  It  is  a  part  of  the 
case  stated  not  to  be  denied,  that  such  representation  and 
promise  were  made,  and  the  court  might  legitimately  infer, 
from  the  admission,  that  this  promise  and  representation  were 
the  only  inducements  to  (the  consideration  for)  the  promise 
by  the  defendants.  A  plaintiff  cannot  admit  a  fact,  and  then 
insist  that  there  must  be  written  proof  of  it,  or  it  is  no  fact  in 
the  case. 

No  doubt  it  is  a  rule  that  written  contracts  are  not  to  be 
added  to  or  varied  by  oral  proof;  but  it  is  well  settled  that 
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there  are  exceptions  to  this  rule,  and  if  this  had  been  a  con- 
troversy between  two  individuals,  and  the  plaintiff  admitted 
that  he  made  this  representation  and  promise,  can  it  be  ques* 
tioned  that  those,  who  had  to  decide  (he  controversy,  might 
I  legitimately  conclude,  that  such  a  case  was  within  one  or  more 

of  these  exceptions,  and  that  parol  testimony  was  admissible 
to  contradict  or  to  avoid  such  a  contract. 

This  misrepresentation  and  promise,  however,  was  made  by 
individuals,  officers  of  the  Company  indeed,  but  who,  in  taking 
and  procuring  these  subscriptions,  were  but  agents  of  the  plain- 
tiffs,  and  twn  constat  that  they  had  any  authority  to  make  any 
such  representation,  or  to  enter  into  any  contract  in  regard  to 
the  manner  in  which  the  subscriptions  to  the  stock  were  to  be 
paid.  All  of  this  would  be  entitled  to  consideration,  if  these 
subscribers  were  the  plaintiffs,  suing  the  Company  for  re- 
I  fusing  to  them  the  shares  of  stock,  to  which  their  subscript 

I  tions  entitled  them  upon  tendering   in   payment    Tide  Water 

Catud  stock. 

We  are  now  to  assume  that  this  was  a  part  of  the  contract. 
It  may  have  been  made  a  part  of  the  contract  without  authority, 
and  because  of  this  the  plaintiffs  may  not  be  bound  to  fulfil 
that  contract;  but  surely  the  plaintiff  ought  not  to  disavow 
the  act  of  its  agent  in  a  suit  brought  to  enforce  the  contract 
made  by  that  agent.  The  defendant  is  not  bound  to  pay  in 
gold  and  silver  that  which,  it  was  the  understanding  of  the 
parties  actually  contracting,  should  be  paid  in  Tide  Water 
Canal  stock.  So  long,  then,  as  the  defendants  are  passive,  do 
not  claim  a  fulfilment  of  this  contract,  so  long  the  plaintiffs 
ought  not  to  complain  while  unwilling  that  the  contract  should 
be  executed,  as  those  who  made  it,  must  have  understood  it. 

It  will  not  be  denied,  that  arguments  entitled  to  consideration 
may  be  urged  in  opposition  to  this  reasoning.  We  ought  not, 
however,  to  forget,  that  the  charter  before  us  is  the  charter  of 
a  sister  State,  and  its  own  courts  are  to  be  deemed  the  sound- 
est expounders  of  its  own  charters  and  laws.  No  one  can 
read  the  case  of  James  McConahy  vs.  The  Centre  and  Kisha- 
coquiUas  Turnpike  Road  Company^  1  Penn.  Rep.  426,  without 
7        V.6 
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the  most  entire  conviction  that  in  that  State,  this  would  be  a 
defence  in  this  action.  Those,  then,  who  are  supposed  to  have 
a  right  to  complain,  became  interested  in  this  work  with  a 
knowledge  of  the  charter,  and  of  the  interpretation  of  it  in 
their  State ;  that  of  such  a  defence  they  might  have  availed 
themselves,  and  therefore  they  have  no  right  to  complain  that 
others  who  have  been  deceived  by  the  representations  and 
promises  of  the  *•'  committee,'^  should  claim  the  benefit  of  the 
decisions  of  the  Supreme  Court  of  Pennsylvania, 

Without  then  examining  other  objections  to  the  plaintiffs' 
recovery  in  this  case,  this  judgment  is  affirmed. 

JUDGMENT  AFFIRMED. 


The  Farmers  6Ai>iK  of  Maryland  vs,  James  Iglehart. — 

December^  1847. 

ji.  devised  the  dividends  in  certain  bank  stock  to  his  widow  for  life,  with  re- 
mainder to  his  children,  and  appointed  D.,  one  of  his  sons,  executor.  He 
assented  to  the  bequest,  paid  the  dividends  to  his  mother,  and  assigned  his 
interest  to  /.  Before  the  assignment,  D.  was  indebted  to  the  bank.  The  stock 
remained  in  the  name  of  the  testator,  after  the  widow's  death.  The  assignee, 
/.,  applied  to  the  bank  to  permit  D.  to  transfer  the  stock  assigned  to  him. 
The  debt  of  D.  not  being  paid,  the  bank  refused.  Held,  that  as  by  the  char- 
ter of  this  bank,  aU  debts  actually  due  to  it  by  a  stockholder  offering  to  trans- 
fer, must  be  discharged  before  such  transfer  be  made,  the  bank  was  not 
obliged  in  this  case  to  permit  the  transfer. 

The  assignee  of  Z>.  was  precisely  in  the  predicament  of  his  assignor,  under 
whom  he  claimed  as  legatee. 

Dealing  with  a  stockholder  of  a  bank,  with  reference  to  its  stock,  a  purchaser 
takes  an  equitable  assignment,  subject  to  the  rights  of  the  bank  under  its 
charter,  of  which  the  assignee  is  bound  to  take  notice. 

That  this  was  a  case  in  which  the  legal  title  to  the  stock,  which  otherwise 
would  have  been  in  the  executor,  had  become  extinguished  by  his  consent  to 
the  legacy,  and  vested  in  the  legatee,  Z>.,  and  where  the  assignee  claimed  not 
of  the  executor,  but  of  the  legatee. 

Where  the  debt  due  a  bank,  which,  by  its  charter,  is  not  bound  to  permit  a  trans- 
fer of  its  debtor's  stock,  until  his  debts  are  paid,  is  barred  by  limitations  at 
law,  it  does  not  lose  its  lien  on  the  stock.  The  debt  is  not  extinguished, 
though  its  remedy  may  be  barred,  and  the  lien  follows  the  debt. 

If  the  debt  were  extinguished,  the  lien  would  be  lost 
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Appeal  from  the  Court  of  Chancery. 

The  bill  in  this  case  was  filed  by  the  appellee  against  the 
appellant  and  David  Sidgelyj  on  the  10th  May,  1845,  and 
alleged,  that  Msalom  Ridgely^  by  his  last  will,  gave  and  be- 
queathed to  his  wife,  Ann  Ridgely^  during  her  life,  the  divi- 
dends which  should  accrue  or  become  due  on  one  hundred 
shares  of  stock  of  the  Farmers  Bank  of  Maryland ;  and  sub- 
ject to  said  bequest,  and  other  bequests  and  devises  contained 
in  said  last  will ;  in  relation  to  other  parcels  of  his  estate,  he 
devised  and  bequeathed  all  the  rest  and  residue  of  his  estate, 
both  real  and  personal,  to  be  equally  divided  amongst  his 
children,  John  Ri^ely^  &c.  That  letters  testamentary  thereon 
were  granted  unto  John  and  Damd  Ridgelyy  the  executors 
therein  named,  who  possessed  themselves  of  the  personal 
estate  of  their  testator,  and  assented  to  the  bequests  in  said  last 
will  and  testament,  whereby  your  orator  is  advised  that  said 
Datfid  acquired  a  vested  interest  in  remainder,  expectant  on  the 
death  of  the  said  Jlnn^  the  widow,  in  one-eighth  part  of  said 
stock ;  that  the  said  Ann  received  the  dividends  on  the  said 
stock  until  her  death,  which  happened  in  1845;  that  the  said 
John^  one  of  the  executors,  is  dead,  leaving  the  said  David 
RU^ely  surviving  him ;  that  the  said  David,  on  the  20th  July, 
1829,  for  valuable  consideration,  assigned  his  interest  in  said 
stock  to  complainant  by  deed,  who,  on  the  death  of  the  said 
Ain^  became  entitled  to  demand  a  distribution  of  said  stock, 
amongst  the  residuary  legatees  aforesaid,  and  a  transfer  of  one- 
eighth  part  thereof  unto  him  as  assignee  of  the  said  Davidj 
and  your  orator  has  accordingly  required  the  said  David,  as 
surviving  executor,  to  make  distribution  and  transfer  thereof  as 
aforesaid;  that  on  application  at  the  banking-house  of  the 
P.  D.  and  Co.  of  the  Farmers  Bank  of  Marylayid,  for  the  pur- 
pose of  having  a  transfer  made  as  aforesaid,  your  orator  and 
the  said  David  have  been  informed  that  the  said  F,  B.  refuses 
to  permit  any  such  transfer  to  be  made,  and  claims  and  insists 
on  a  right  to  appropriate  said  bank  stock  to  the  payment  of 
some  debt  or  debts  which  said  bank  pretends  are  due  and 
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owing  from  the  said  David  to  the  said  bank ;  that  at  the  time 
of  taking  said  assignment,  he  had  no  notice  whatever  of  the 
claims  now  pretended  by  said  bank,  nor  any  cause  whatever 
for  supposing  that  the  said  David  had  not  full  right  and  au- 
thority to  make  the  assignment  to  him  as  aforesaid ;  that  no 
proceeding  was  ever  taken  by  said  bank,  for  the  purpose  of 
subjecting  the  interest  of  said  David  in  said  stock,  to  the  pay- 
ment  of  the  claims  now  pretended  against  him,  nor  did  the 
said  bank,  at,  or  at  any  time  before,  or  for  many  years  after 
the  date  of  said  assignment,  notify  said  David  or  your  orator 
of  the  existence  of  any  lien  on  or  claim  against  said  David^s 
interest  in  said  stock,  on  account  of  any  claim  of  said  bank 
against  him.  And  on  the  contrary,  said  stock  was  permitted  to 
remain  on  the  books  of  said  bank  in  the  name  of  said  Absalom 
Ridgely^  or  of  his  executors  aforesaid,  without  any  thing 
which  could  arouse  suspicion,  or  lead  a  purchaser  to  question 
the  right  of  said  executors  to  dispose  of  said  stock,  or  of  any 
of  the  legatees  of  said  stock,  to  dispose  of  his  or  her  interest 
therein;  and  your  orator  is  therefore  advised,  that  if  the  said 
bank  ever  had  a  lien  or  claim  on  said  stock,  which  is  denied, 
such  lien  or  claim  ought  to  be  adjudged,  lapsed  or  forfeited  by 
the  negligence  and  default  of  said  bank  as  aforesaid ;  and  that 
your  orator,  as  against  said  bank,  ought  to  be  treated  and  pro* 
tected  as  a  purchaser  of  said  interest,  for  valuable  considera- 
tion, and  without  notice  of  the  title  now  pretended  against  hioL 
Your  orator  denies  the  existence  of  any  debt  due  from  said 
David  to  said  bank,  which  could  at  any  time  have  affected  such 
interest  as  said  David  had  in  said  stock  at  the  date  of  said 
assignment,  and  if  such  debt  ever  existed,  he  insists,  that  from 
the  laches  of  said  bank  it  ought  to  be  presumed  to  have  been 
satisfied,  or  otherwise  held  to  be  barred  by  limitations. 

And  your  orator  further  charges,  that  the  estate  of  the  said 
Absalofn  Ridgely  was  valuable,  and  in  distributions  of  parcels 
thereof  heretofore  made,  the  sum  of  $1,000,  described  in 
said  last  will  as  due  from  the  said  David  to  the  testator,  and 
which  is  by  said  will  directed  to  be  treated  as  an  advance- 
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ment  to  said  Dandy  has  been  fully  accounted  for  and  satisfied. 
He  further  charges,  that  some  time  in  the  year  1829,  the  said 
D.  A.  applied  for  and  obtained  the  benefit  of  the  insolvent  laws, 
and  that  one  James  Shawj  then  of  the  city  of  Annapolis^  but 
since  deceased,  was  appointed  his  trustee,  and  qualified  accord- 
ingly; bat  no  trustee  has  been  appointed  since  the  death  of 
the  said  Shaw ;  that  he  is  not  aware  of  the  existence  of  any 
property  of  said  D.  to  which  a  trustee  could  entitle  himself; 
be  is  advised  it  is  not  necessary  for  the  purposes  of  this  suit, 
that  another  trustee  should  be  appointed. 

Prayer,  that  the  said  bank  may  be  compelled  to  permit  the 
said  D.  to  transfer  unto  your  orator  his  just  proportion  of  the 
aforesaid  bank  stock,  and  for  other  relief,  &c. 

The  will  of  Jt.  R.  was  exhibited  with  the  bill,  and  also  the 
assignment  from  D.  R.  to  the  complainant,  viz : 

For  value  received,  this  20th  July,  1829, 1  do  hereby  assign 
and  transfer  unto  James  Iglehart,  all  my  right  and  interest  in  and 
to  certain  shares  of  the  capital  stock  of  the  Farmers  Bank  qf 
Md.  which  were  devised  by  my  late  father,  A.  JR.  to  his  wife, 
for  and  during  her  natural  life,  and  I  do  hereby  bind  myself  to 
do  and  perform  all  and  every  act  which  may  be  necessary  for 
the  transfer  of  the  same,  whenever  they  may  vest  in  me 
in  possession.  As  witness  my  hand  and  seal,  the  day  and 
year  above  written. 

David  Ridoelt.    (Seal.) 

Witness,  Jos,  H.  Iglehart. 

The  bank  answered  the  bill,  and.  claimed  as  creditor  of 
D.  R.  to  hold  his  interest  in  the  stock,  under  its  charter. 

The  cause  was  submitted  to  the  Chancellor,  on  bill,  answer 
and  general  replication. 

It  was  admitted  that  the  complainant  was  a  purchaser  for  a 
valuable  consideration,  as  shown  by  his  exhibits;  that  the 
stock  mentioned  in  the  bill  continued  to  stand  in  the  name  of 
the  testator  until  shortly  afler  the  death  of  the  widow,  Ann 
Ridgelyy  when  seventy-three  shares  of  said  stock  were  trans- 
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ferred  by  ihe  said  David  Ridgely^  the  surviving  executor,  to 
several  of  the  legatees,  the  remaining  shares  standing  in  the  name 
of  said  Absalom  Rid^ely^  because  of  the  refusal  of  the  bank 
to  permit  a  transfer  thereof,  and  inconsequence  of  such  refusal, 
this  bill  was  filed;  that  the  exhibits  filed  by  the  Presidenij 
Directors  S^  Co,  with  their  answer,  are  to  be  treated  as  fully 
proved,  and  as  evidence  of  the  indebtedness  on  the  part  of 
D,  R,  to  them,  as  therein  shewn,  but  this  admission  shall  not 
prevent  the  complainant  from  insisting  that  those  debts  are 
now  barred  by  the  statute  of  limitations,  lapse  of  time  and 
laches,  and  that  they  do  not  show  such  indebtedness  as  the 
P.  D.  8f  Co,  could  have  enforced,  and  can  enforce  against  the 
bank  stock  in  controversy,  to  the  prejudice  of  the  complainant; 
that  the  complainant  and  the  P.  D.  8f  Co.  are  co-creditors  of 
the  estates  of  BeaU  M.  Wbrthingtotiy  in  which  their  claims  are 
filed. 

It  is  also  admitted,  that  the  complainant  was  a  stockholder 
of  the  Farmers  Bank  of  Maryland^  as  stated  in  the  answer. 
The  admission  hereinbefore  made  of  transfers  of  parcel  of  said 
stock,  is  made  subject  to  the  objection  on  which  complainant 
insists,  and  is  to  be  at  liberty  to  insist  that  such  fact  is  not 
admissible  in  evidence,  under  the  pleadings  in  the  cause. 

The  debt  of  D.  R.  to  the  bank  originated  in  1824,  and  judg- 
ments at  law  had  been  recovered  against  him. 

On  the  15th  November,  1845,  the  Chancellor  (Blaivd) 
decreed  that  the  defendant,  D,  R,  as  surviving  executor  of 
A.  JR.  deceased,  forthwith  transfer  on  the  books  of  the  P.  D, 
4r  Co.  of  the  Farmers  Bank  of  Maryland^  unto  the  complain- 
ant, twelve  shares  of  the  capital  or  joint  stock  of  said  bank, 
now  standing  on  said  books  in  the  name  of  the  said  A.  R.;  and 
that  as  soon  as  conveniently  may  be,  the  said  defendant,  D.  R. 
pay  unto  the  complainant  one-eighth  part  of  ihe  value  or  net 
proceeds  of  sale^  to  be  made  of  four  other  shares  of  said  stocky 
the  same  constituting  one-eighth  part  of  one  hundred  shares  of 
the  said  capital  stock,  now  standing  on  the  books  of  said  bank 
in  the  name  of  the  said  A.  R. 

And  it  is  further  adjudged,  ordered  and  decreed,  that  the 
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said  P.  D,  fy  Co,  of  the  FarmerB  Bank  of  Maryland^  at  such 
tiine  or  times  as  the  said  D.  R.  may  require,  do  produce  the 
proper  transfer  or  other  book  or  books  of  said  bank,  and  do 
permit  the  said  D.  R,  to  make  therein  such  transfer  or  transfers, 
or  otiier  entry  or  entries,  as  shall  or  may  be  proper  or  neces- 
sary to  carry  into  effect  this  decree,  with  costs,  &c. 
From  this  decree,  the  bank  appealed. 

The  cause  was  argued  before  Archer,  C.  J.,  Chambers, 
Sfrnce,  Magruder  and  Martin,  J. 

By  Randall  and  McMahon  for  the  appellants,  and 
By  Alexander  for  the  appellees. 

Martin,  J.,  delivered  the  opinion  of  this  court. 

It  appears  in  this  case,  that  Msalom  Ridgely^  by  his  will, 
executed  on  the  14th  February,  1816,  and  admitted  to  probate 
on  the  24th  August,  1818,  bequeathed  to  Jinn  Ridgely^  his 
wife,  for  life,  the  dividends  which  should  accrue  on  one  hun- 
dred shares  of  stock,  standing  in  his  name  on  the  books  of  the 
Farmers  Bank  of  Maryland ;  and  subject  to  this  bequest,  and 
other  bequests,  in  relation  to  different  portions  of  his  property, 
be  devised  the  residue  of  his  estate  to  be  equally  divided 
among  his  eight  children. 

It  is  also  shown  by  the  record,  that  Daoid  RU^ely,  one  of 
the  children  of  the  testator,  as  well  as  one  of  his  executors,  by 
an  assignment  of  the  20th  July,  1829,  transferred  his  interest 
in  the  shares  of  stock,  devised  to  him  by  his  father,  to  the 
appellee  for  a  valuable  consideration,  and  stipulated  to  perform 
any  act  that  might  be  necessary  for  the  transfer  of  the  stock, 
when  it  vested  in  him  in  possession  by  the  death  of  the  tenant 
tor  life. 

Mrs.  Jbfm  Ridgely,  the  tenant  for  life,  having  died  in  April, 
1845,  an  application  was  made  at  the  bank  for  a  transfer  of 
this  stock  to  the  appellee,  as  the  assignee  of  David  Ridgdy^ 
and  the  bank  having  refused  to  accede  to  this  application, 
claiming  under  their  charter  a  lien  on  the  stock  for  debts  due 
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to  them  by  Ridgely^  and  subsisting  prior  to  the  assignment  to 
Igkhart. 

This  bill  was  filed  on  the  10th  May,  1845,  to  coerce  from 
the  apellants  a  transfer  of  the  twelve  and  a  half  shares  of  their 
stock,  to  which  D.  Ridgely  was  entitled  as  legatee,  under  the 
will  of  his  father. 

It  being  perfectly  apparent  from  the  pleadings  and  admis- 
sions in  the  case,  and  conceded  by  the  counsel  for  the  appellee, 
that  in  1845,  the  period  at  which  a  demand  was  made  upon  the 
bank  for  a  transfer  of  this  stock,  the  title  to  it  had  become 
absolutely  vested  in  Ridgdy^  by  the  assent  of  the  executors 
to  the  legacy,  and  the  termination  of  the  particular  estate. 
The  principal  question  presented  for  our  consideration,  is, 
whether  the  appellants  were  authorized  by  the  provisions  of 
the  charter  incorporating  the  bank,  to  assert  a  lien  upon  the 
stock  of  their  delinquent  stockholder,  in  opposition  to  the  equi- 
table interest  acquired  by  the  appellee,  under  the  assignment  of 
the  20th  July,  1829. 

By  the  20th  section  of  the  Act  of  Assembly,  incorporating 
the  Farmers  Bank  of  Maryland^  1804,  ch.  61,  it  is  provided : 

'^  That  the  stock  of  the  Farmern  Bank  of  Maryland^  may 
be  transferred  by  the  holder,  in  person  or  by  power  of  attor- 
ney, at  said  bank,  or  at  the  Branch  Bank  at  Easton^  but  all 
debts  actually  due  to  the  company  by  a  stockholder  offering 
to  transfer,  must  be  discharged  before  such  transfer  shall  be 
made." 

The  power  conferred  upon  the  bank  by  this  clause  of  the 
charter,  to  withhold  a  transfer  of  stock,  until  the  proprietor 
and  holder  of  the  stock  has  satisfied  all  claims  actually  due  to 
the  company,  is  too  clear  to  be  questioned,  and,  in  this  respect, 
the  predicament  of  the  appellee  is  precisely  that  of  David 
Ridgdy^  under  whom  he  claims  as  legatee.  For  dealing  with 
a  stockholder  of  the  company  in  reference  to  his  stock,  be  is 
held  to  have  taken  his  equitable  assignment  subject  to  the 
rights  of  the  bank,  under  the  act  of  incorporation,  of  which  he 
was  bound  to  take  notice.  Union  Bank  vs.  Laud^  2  Wheal. 
393.    Brent  vs.  Bank  of  Washington^  10  Pet.  616. 
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IVe  think,  therefore,  in  this  aspect  of  the  question,  the  bank 
committed  no  default  in  refusing  the  transfer  of  the  stock,  as 
required  by  the  appellee. 

This  is  not  the  case  of  a  bank  refusing  to  permit  an  ezecu* 
tor,  who  had  not  assented  to  a  legacy,  to  transfer  stock,  for  the 
purpose  of  executing  the  provisions  of  the  will,  as  in  FrankUn 
M.  The  Bank  of  Englandy  I  Atis.  Ch.  Rep.  574.  But  a  case 
in  which  the  legal  title  to  the  stock,  which  otherwise  would 
hare  been  in  the  executor,  had  become  extinguished  by  his 
consent  to  the  legacy,  and  had  vested  in  the  legatee;  and 
where  the  appellee,  who  demanded  from  the  bank  a  transfer  of 
the  stock  in  question,  claimed  as  the  assignee,  not  of  the 
executor,  but  of  David  Ridgely^  as  legatee. 

It  was  conceded  that  in  1845,  when  (he  bank,  upon  the 
demand  of  the  appellee  to  direct  this  stock  to  be  transferred, 
asserted  its  lien,  the  debts  due  to  the  company  by  Ridgely^  were 
barred  by  the  statute  of  limitations,  and  that  the  plea  of  the 
statute  would  have  been  a  complete  answer  to  any  action  that 
might  have  been  instituted  for  their  recovery  in  a  court  of  law. 
And  the  counsel  for  the  appellee  has  contended,  that  as  the 
debts  due  to  the  bank  were  extinguished  by  the  operation  of 
the  statute  of  limitations,  the  lien  was  necessarily  lost  and  de- 
stroyed. If  the  proposition  asserted  by  the  counsel,  that  the 
debt  is  extinguished,  be  true,  it  would  follow  as  a  necessary 
consequence  that  the  lien  would  be  lost ;  for  there  would  be 
no  existing  claim  to  which  the  lien  could  be  attached.  But 
this  is  not  the  rule.  It  is  an  established  principle,  that  the 
statute  of  limitations  operates  only  to  bar  the  remedy,  and  does 
not  extinguish  the  right  or  cause  of  action. 

This  is  the  language  of  the  Court  of  Appeals,  in  Oliver 
M.  Gray^  1  H.  ^  6.  216,  where  they  say: — According  to 
all  the  cases  the  debt  is  considered  as  not  extinguished.  The 
statute  of  limitations  is  regarded  as  operating  upon  the  remedy 
only,  and  not  as  extinguishing  the  debt. 

In  BmU  vs.  The  Bank  of  JVashington,  10  Pet.  596,  suits 
had  been  instituted  by  the  Bank  for  the  recovery  of  the  notes, 
in  reference  to  which  the  lien  of  the  defendants  in  error  was 
8        V.6 
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asserted  and  maintained,  and  a  verdict  rendered  for  the  defen- 
dants exclusively  on  the  plea  of  the  statute  of  limitations. 
One  question  propounded  for  the  consideration  of  the  court 
was,  whether  these  claims  were  not  extinguished,  and  the  lien 
in  consequence  destroyed.  On  this  question  the  court  says : 
After  referring  to  the  rule  announced  in  the  UniUd  Statu 
vs.  DonmUy,  8  Pet.  361,  we  cannot  take  this  case  out  of  this 
established  rule ;  the  legal  remedy  is  barred,  but  the  debt  re- 
mains as  an  unextinguished  right ;  and  the  Bank,  when  called 
into  a  court  of  equity,  may  hold  to  any  equitable  lien  or  other 
means  in  their  hands  till  it  is  discharged. 

In  Spears  vs.  Heartly,  S  Esp.  P.  81,  a  case  recognized  in 
1831,  in  Higgins  vs.  Scott,  2  Bar.  Sf  Adolp.  413,  Ld.  EUon, 
when  examining  this  subject  says:  ^^If  what  has  been  stated 
by  the  defendant's  counsel  be  law,  that  the  debt  is  discharged 
by  the  operation  of  the  -statute  of  limitations,  no  lien  could  be 
obtained  by  reason  of  it ;  but  the  debt  was  not  discharged,  it 
was  the  remedy  only ;  1  am  of  opinion  that  though  the  statute 
of  limitations  has  run  against  the  demand,  if  the  creditor  ob- 
tains possession  of  goods  on  which  he  has  a  lien  for  a  general 
balance,  he  may  hold  them  for  that  demand  by  virtue  of  the 
lien."  The  same  doctrine  is  maintained  in  Higgins  vs.  SeoUy 
2  Bar.  8f  Molp.  413,  and  must  be  considered  as  too  firmly 
settled  for  dispute. 

It  follows  from  the  views  thus  expressed,  that  we  regard  the 
decree  of  the  Chancellor  as  erroneous ;  and  a  decree  will  be 
signed,  reversing  his  decree,  and  dismissing  the  complainants' 
bill, 

DSCREE  REVERSED   AND  BILL   DISMISSED. 
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December^  1847. 

W.  if  H.  agreed  in  writing,  signed  by  them,  that  W,  had  sold  to  JJ.  '*  all  that 
part  of  a  tract  of  land,  called  R,,  lying  adjoining  the  turnpike  road  near  where 
P.  DOW  Uvea,  at,.fce.— we  having  Ihia  day  settled  oar  other  hudneBS  without 
including  the  sale  for  this  laiid»  we  make  this  memoraudom  to  save  troubia 
in  case  of  accident  to  either  of  us..*'    Held : 

1st  That  this  agreement  contained  no  sufficient  description  of  the  land  sold ; 
the  hounds  and  quantity  are  both  uncertain  and  indefinite,  and  could  not  be 
enforced  any  further  than  as  admitted  by  H, 

Sd.  That  claims  due  JET.  long  ^teiior  to  the  above  settlement,  must,  under  the 
circumstances,  be  considered  as  dosed. 

Where  a  creditor  has  two  claims  against  his  debtor,  and  a  payment  made  was 
designed  to  be  on  account  of  one,  but  was  crifdited  in  fiict  to  the  other,  with 
the  consent  of  the  debtor,  he  cannot  aftetwards,  in  the  absence  of  any  agree- 
ment to  change  the  application  of  the  money,  insist,  there  was  error  in  the 
credit. 

Where  a  party  voluntarily  pays  money,  not  being  ignorant  of  the  facts  on  which 
his  liability  depended  or  was  asserted,  though  the  demand  is  invalid,  he  cannot 
claim  to  vpplj  such  payment  to  another  demand  which  his  creditor  has 
against  him. 

Where  three  parties  were  responsible  as  sureties  upon  a  promissoiy  note,  and 
upon  a  difference  arising  as  to  the  extent  of  their  several  liabilities,  it  was 
agreed  that  the  note  should  be  renewed— one  being  maker,  and  the  two 
others  endorsers ;  the  latter  endorser  being  security  for  the  first  The  ex- 
ecutor of  the  maker  having  paid  the  note,  omitted  to  present  his  claim  to 
such  last  endorser  untU  the  estate  of  the  ftnt  endorser,  which  was  amply 
sufficient  to  pay  his  liability,  was  settled  up ;  and  when  no  recourse  could  be 
had  against  it. — JTeM,  that  the  latter  endorser  was  discharged. 

The  last  endorser  on  a  promissory  note,  who  was  the  security  for  a  prior  en- 
dorser, does  not  loee  his  claim  against  his  immediate  principal,  by  continuing 
to  endorse  renewals  of  the  note,  which  fell  due  alter  his  principal's  death. 

Appeal  from  the  Court  of  Chancery. 

The  bill  in  this  cause  was  filed  by  the  appellant  on  the  7th 
September,  1837,  and  alleged  that  in  1818,  WiUiam  Hobbs^  of 
S.  4rc.  deceased,  being  seized  and  possessed  of  a  parcel  of 
land,  agreed  with  Henry  Wayman  to  sell  him  the  same  at  and 
for  the  price  of  $20  an  acre^  and  the  said  Wayman  agreed 
to  pay  the  purchase  money  for  said  land  in  annual  instal- 
ments of  $100;  that  Wayman^  shortly  after  said  agreement 
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entered  into  possession,  and  ever  since  has  held  and  used  the 
same.  That  the  precise  quantity  contained  in  said  parcel  was 
unknown  at  the  time  of  the  agreement,  but  has  since  been 
ascertained  to  be  30  acres j  1  r.  and  20  sq.  p.  so  that  the  pur- 
chase money  therefor  amounts  to  tlie  sum  of  $607  50 ;  that 
the  said  fV.  •has  paid  the  sum  of  $67,  on  account  of  said  pur- 
chase, but  that  the  residue  remains  due ;  that  fV.  was  also  in- 
debted unto  the  said  Hobbs^  deceased,  $848,  with  interest  from 
the  28d  June,  1827;  that  since  the  death  of  said  H.  the  said 
W.  has  paid  to  him  as  executor  of  said  H.  several  sums  of 
money  on  account,  which  are  all  endorsed  on  said  note,  and 
that  the  residue  of  the  principal  and  interest  secured  by  said 
note  is  still  due. 

That  some  time  in  the  year  1823,  W.  and  Richard  Doney, 
were  liable  as  endorsers  on  a  note  drawn  by  Doctor  Warner 
Hobbs^  for  the  sum  of  $600,  which  was  discounted  for  accom- 
modation of  the  said  Warner  Hobbs^  at  the  F,  C.  Bank.  That 
W.  H.  died  insolvent,  and  William  Hobbsj  of  Samuel^  having 
administered  on  his  estate,  it  was  agreed  between  the  said  W. 
//.  and  Richard  D.  and  W.  that  the  accommodation  should  be 
continued  on  a  note  to  be  drawn  by  said  Hobbs^  and  endorsed 
by  Richard  D.  and  W.  and  that  D.  and  W.  should  be  responsi- 
ble for  the  deficiency  which  should  remain  due  after  the  appli- 
cation of  proportionable  dividends  of  the  personal  and  real  es- 
tate of  Warner  H.  to  the  reduction  of  said  note.  That  a  note 
was  accordingly  drawn,  endorsed  and  substituted  as  aforesaid, 
and  renewed  from  time  to  time,  the  discounts  on  every  renewal 
were  paid,  and  certain  sums  were  paid,  in  reduction  of  the 
principal,  and  on  the  23d  May,  1831,  the  sum  of  $375  56, 
being  the  entire  balance  due  on  said  note,  was  paid  into  the 
F.  C.  Bank,  by  complainant  as  executor  of  the  said  WiUiam 
HobbB,  That  some  time  after  the  agreement  last  aforesaid,  the 
name  of  complainant  was  substituted  as  endorser  on  said  note, 
in  place  of  the  name  of  the  aforesaid  Richard  Dorsej^  where- 
by the  said  R,  D.  was  discharged  from  his  liability,  but  the 
liability  of  said  W.  remained :  that  the  said  W.  is  largely  in- 
debted unto  the  estate  of  the  said  Hobbs^  for  his  moiety  of  said 
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note  and  interest:  that  WiUiam  Hobbiy  has  lately  departed  this 
life  leaving  complainant  his  executor,  and  devised  the  residue  of 
his  real  and  personal  estate  to  Raehd  Dorseyj  then  the  wife  of 
complainant,  but  since  deceased,  &c.;  that  W,  pretends  that  he 
has  large  unsettled  demands  against  the  said  fVtUiam  Hobbiy 
deceased,  and  which  he  insists  ought  to  be  set  off  against  com- 
plainant's claims  as  aforesaid.  Complainant  does  not  admit  the 
right  of  said  W.  to  any  credits  in  addition  to  those  which  are 
herein  before  mentioned,  excepting  that  there  has  been  received 
from  the  estate  of  Warmr  Hokb$y  on  account  of  the  debt  origi- 
nally due  by  him,  as  is  herein  before  stated,  the  following  divi- 
dends of  real  and  personal  estate ;  that  is  to  say,  &c.  that  it  is 
pretended  by  said  W.  that  some  of  the  aforesaid  demands  of 
your  orator — and  particularly  the  last — are  barred  by  limita- 
tions. On  the  contrary,  it  was  distinctly  admitted  by  the  said 
W.  at  the  time  of  making  the  agreement  aforesaid  for  a  refer- 
ence, that  the  claims  aforesaid  were  not  barred ;  and  the  said 
W.  did  expressly  undertake  and  promise  to  pay  whatever  sum 
should  be  ascertained  to  be  due  to  your  orator  as  aforesaid ; 
that  said  admission  and  undertaking  were  made  some  time  in 
the  year  1836.  Prayer  for  subpoena  and  answer,  and  for  other 
and  further  relief. 

With  this  bill  were  filed : 

Exhibit  C. 

f84S.  Twelve  months  after  date,  this,  my  note,  shall 
oblige  me,  my  heirs,  executors  or  administrators,  to  pay, 
or  cause  to  be  paid,  unto  WUliam  Hobbt^  of  Samuel^  his  heirs 
or  assigns,  the  sum  of  $843,  value  received,  with  interest  from 
date.    As  witness  my  hand  and  seal  this  23d  June,  1827. 

Witness,  Rod*k  Darsey.  Hsmrt  Watman,  [SedlJ] 

Received  Nov.  2d,  1830,  $98  88  on  the  within.  R.  D. 
Received  16th  May,  1831,  $500  on  the  within,  B.  D. 
Received  22d  October,  1831,  $250  on  the  within.  R.  D. 

Exhibit  D. 
Dear  Sbr: — 1  have  some  BaUhnore  wHes^  which  I  gave 
JVoney  to  take  care  of:  as  she  has  gone  up  to  your  house  to- 
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day,  I  canH  send  them,  not  knowing  where  she  has  put  them. 
I  send  the  endorsement  on  the  blank  paper  for  the  bank,  and 
agree  to  sustain  one-half  the  loss  on  the  note,  in  case  the  estate 
on  being  settled  up  should  be  insolvent        Rod'k  Dobsst. 
Henry  Wayman. 
Monday  Morning. 

Whereas,  Col.  Dortey  was  one  of  the  endorsers  of  Warner 
Hobbsy  EsquirCj  and  it  is  the  intention  of  Richard  Dorset/j  to 
pay  one-half  of  the  deficiency,  in  case  there  should  be  a  defi- 
ciency in  Warner  Hobbs^  estate ;  1  shall  hold  myself  accountable 
with  the  said  Dorsey^  to  an  equal  proportion  with  Mr.  William 
Hobbs.  Henry  Waymak. 

August  4thy  1823. 

Henry  Wayman'^B  answer  admits  the  death  of  WiUiam 
Hobbs ;  that  the  complainant  is  his  executor,  and  that  the  co- 
defendants  are  his  devisees  and  heirs  at  law.  He  denies  that 
be  ever  did  purchase  or  agree  to  purchase  of  the  said  HobbSj 
the  land  as  stated  in  the  said  bill  and  Ex.  «d,  and  he  further 
denies  that  the  memorandum  of  an  agreement,  complainants' 
Ex.  B,  which  it  is  admitted  is  signed  by  this  defendant,  refers, 
or  was  intended  to  refer  to  the  land  as  plotted  and  described 
in  the  complainant's  Ex.  Aj  of  which  this  defendant  denies  all 
knowledge  or  notice.  But,  he  admits,  that  some  time  before 
1827,  he  sold  to  one  Haskellj  a  parcel  of  land  adjoining  the 
land  of  the  said  William  Hobbs ;  that  said  Haskell  intending  to 
build  on  said  land  thus  purchased  by  him,  did  by  mistake, 
erect  his  dwelling  upon  the  land  of  the  said  Hobbs^  being  a 
small  parcel,  lying  adjoining  the  turnpike  road,  and  called 
^^  Range  Declined^^  that  finding  his  mistake,  the  said  HaskM 
contracted  to  purchase  of  said  Hobbs^  this  parcel  of  land,  at 
$20  00  per  acre,  that  afterwards,  said  HcukeU  moving  off 
and  abandoning  his  purchase  of  this  defendant,  and  of  said 
Hobbs^  this  defendant  agpreed  to  take  the  contract,  made  by  said 
Haskell  with  said  HobbSj  and  to  purchase  this  parcel  of  land  of 
the  said  Hobbs  at  the  price  aforesaid  per  acre,  the  quantity  then 
being  unascertained,  as  stated  in  complainants'  Ex.  B. 
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That  afterwards,  the  same  was  ascertained  to  contain  five 
acres  and  eighteen  perches,  and  that  it  was  to  this  five  acres 
and  eighteen  perches,  and  to  it  alone,  that  the  said  memorandum 
of  an  agpreement,  Ex.  B  refers ;  that  for  the  balance  of  this 
purchase,  after  deducting  the  $67  paid  for  said  Hobbs  by  this 
defendant,  and  interest,  this  defendant  admits  he  is  indebted  to 
the  complainant. 

That  the  lands  claimed  by  the  complainant  in  his  bill  and 
Ex.  A,  with  the  exception  of  the  part  thereof,  five  acres 
eighteen  perches  aforesaid,  were  purchased  by  this  defendant's 
father,  John  Wlayman^  about  1782,  and  that  since  1792,  this 
land,  with  the  exception  aforesaid,  came  into  the  possession  of 
this  defendant,  by  the  death  of  his  said  father,  and  has  ever 
since  been  quietly  and  exclusively  used,  held,  occupied  and 
enjoyed,  under  enclosures,  as  this  defendant's  own  absolute 
property,  and  this  defendant  relies  upon  this  long  and  uninter* 
ropted  possession,  by  enclosures,  for  more  than  forty  years  as 
a  bar  to  any  claim  thereto  set  up  by  the  said  bill. 

He  admits  the  execution  of  the  single  bill,  complainant's  Ex. 
C,  and  the  credits;  and  alleges  that  defendant  has  not  received 
credit  thereon  for  sundry  sums  of  money,  as  per,  Jic.  paid  by 
this  defendant  for  said  Hohbs^  on  account  of  said  Hohhs^  note, 
for  all  of  which  credits,  it  was  agpreed  by  said  Hobbs  this  de* 
fendant  should  be  credited  on  his  single  bill  aforesaid,  which 
credits  this  defendant  insists  should  now  be  made.  He  denies 
that  he  ever  was  an  endorser  of  a  note  of  Dr.  Warner  HobbSj 
or  in  any  manner  liable  on  his  account,  as  alleged  in  the  said 
bill.  He  admits  that  he  did  sign  the  agreement  in  writing,  the 
complainant's  Ex.  D.  But  this  defendant  denies  that  the  said 
agreement  applies,  or  was  intended  to  apply  to  the  note  drawn 
by  FT.  H.  and  endorsed  by  Roderick  D.  and  this  defendant,  the 
complainant's  Ex.  F.  The  circumstances  and  facts  of  that 
matter  this  defendant  avers  were  as  follows: — 

Dr.  Warner  HobbSj  a  son  of  said  W.  H.  was  drawer  of  a 
note,  and  said  W.  H.  and  Richard  D.  endorsers  thereon ;  that 
after  the  death  of  Warner  H.  there  was  some  controversy  be- 
tween the  said  endorsers,  as  to  the  extent  of  their  respective 


64  CASES  IN  THE  COURT  OF  APPEALS 

Doney  v».  Wayman  «/  al. — 1847. 

liabilities  thereon,  when  it  was  agreed  between  them  that  they 
should  share  in  equal  parts  any  loss  they  should  thereby  sus- 
tain ;  and  in  order  to  keep  up  the  negotiation  uDtil  the  loss 
could  be  ascertained,  it  was  agreed  that  WiUiam  H.  should  be 
the  drawer  of  the  note,  Richard  D.  become  first  endorser,  and 
this  defendant  agreed  to  become  the  second  endorser,  and  to 
be  security  for  Richard  D.  to  the  extent  of  what  he  should  be 
bound  to  pay  under  said  agreement,  in  case  the  said  Richard  D. 
should  fail  to  pay  the  same,  and  in  no  other  erent  whatever; 
that  the  said  Richard  JD.  afterwards  died,  leaving  large  and 
valuable  estates,  real  and  personal,  more  than  adequate  to  the 
payment  of  all  his  debts  and  liabilities ;  that  if  any  thing  be 
due  on  account  of  said  agreement,  it  might  and  could  have  been 
received  from  his  estate.  And  defendant,  until  the  filing  of 
this  bill,  believed  the  whole  matter  was  adjusted, — and  espe- 
cially as  the  said  Roderick  JD.  assumed  the  place  of  the  said 
Richard  D.  on  the  renewals  of  the  said  note,  after  the  death 
of  the  said  Richard  D.  This  defendant  denies  that  he  ever 
was  liable  on  the  said  note,  Ex.  F,  in  any  other  manner  than  as 
second  endorser  thereon.  He  denies  that  the  drawer  of  said 
note,  or  the  first  endorser  thereon,  has  any  claim  whatever  on 
him ;  that  the  said  WiUiam  Hobbs  left  ample  estate  to  pay  all 
his  debts. 

This  defendant,  further  answering,  avers,  that  he  never  did 
receive  any  notice  of  the  refusal  of  the  drawer  of  said  note, 
Ex.  F,  to  pay  the  same,  or  of  this  defendant  being  held  to  pay 
the  same  or  any  part  thereof  until  the  filing  of  this  bill,  and  this 
defendant  does  plead  and  rely  upon  the  statute  of  limitations  of 
this  State,  as  a  full  and  complete  bar  and  defence  to  any  right 
of  action  which  may  arise  on  the  said  note,  complainant's 
Exhibit  F,  or  on  the  said  agreement,  complainant^s  Exhibit  D, 
against  him. 

And  this  defendant  denies  that  he  is  indebted  to  the  com- 
plainant in  any  manner  whatever,  than  for  the  balance  due  on 
the  purchase  of  the  said  five  acres  and  eighteen  perches  of  land,  . 

at  the  price  of  $20  an  acre,  as  aforesaid,  and  for  the  balance  j 

of  his  said  single  bill,  and  he  pleads  and  relies  upon  the  statute 
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of  limitations  of  the  State  of  Maryland  aforesaid,  as  a  com- 
plete bar  to  all  other  pretended  claims  set  up  in  said  bill. 

"  Memorandum  of  an  agreement  between  WiUiam  HobhSj  of 
Samud^  and  i/anry  fVaymanj  sheweth,  that  the  said  WiUiam 
Hobbiy  of  Samudj  hath  sold  unto  the  said  Henry  Wayman^  all 
that  part  of  a  tract  of  land,  called  ^^Rat^e  DeeUnedj^  lying 
adjoining  the  turnpike  road  near  where  Woodward  now  lives, 
at  ^0  per  acre,  payable  $100  annually,  with  interest;  the 
date  of  the  sale  to  be  fixed  by  a  reference  to  papers  in 
Mr.  Waymanh  possession — the  sale  being  made  some  time 
past.  We,  having  this  day  settled  our  other  business  without 
including  the  sale  for  this  land,  we  make  this  memorandum  to 
save  trouble,  in  case  of  accident  to  either  of  us. 
Witness  our  hands  this  83d  June,  1827. 

.  Signed,        Wm .  Hobbs,  of  Sah'l, 

Witness,  Rod^k  Dorsey.  Henrt  Watman.^' 

On  above  is  endorsed  as  follows : 

<*  I  hereby  acknowledge  that  Mr.  Henry  Wayman  paid  my 
note  to  Zdchariah  Roberts j  dated  7th  April,  1818,  for  $67, 
on  the  within  land.  Signed,      Wm.  Hobbs,  op  Sam^l. 

J^avember  29<fc,  1839.'' 

Complainant's  Exhibit  F. 

'' June  16th,  \S29, 

^^  $340.    Sixty  days  after  date,  I  promise  to  pay  to  Roderick 

Dorseyj  or  order,  $340,  for  value  received — negotiable  at  the 

Frederick  County  Bank,  and  payable  at  Oeorge  Baer^s  house, 

in  Frederiektown.  Wm.  Hobbs,  of  Sam'l." 

^«  Endorsed,  Roderick  Dorsey,  Henry  Wayman. 

Note, $340  00 

Protest, 3  15 

1  year,  9  months  and  5  days  interest,        35  98 

$379  13 

Deduct  cash  in  bank,  .       .  3  57 

$375  56 
Received  of  Roderick  Dorsey,  executor  of  WiUiam  Hobbs, 
of  SamH,  the  above  sum.  H.  Doyle,  Teller, 

Jtfay  23(1,1831." 
9        v.6 
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A  GommissioD  to  take  proof  was  then  issued,  under  which  a 
great  variety  of  testimony,  in  relation  to  the  details  of  the 
accounts  between  the  parties,  was  taken ;  and  the  Chancellor 
passed  a  decree  to  account  generally. 

The  auditor  reported : 

Statement  No.  1 ,  in  which  he  charged  Henry  Wayman^  in 
account  with  Roderick  Dcreeyj  executor  of  WUliam  Hobbs^  of 
Samuel,  deceased,  with  his  single  bill,  of  23d  June,  1827,  as 
per  Exhibit  C,  ^43 ;  which,  after  allowances  for  payments  and 
charges  for  interest,  left  due  by  H.  W.  $278  01,  as  of  10th 
March,  1845. 

Statement  No.  4  related  to  the  same  single  bill,  but  allowed 
further  credits  for  payments,  leaving  a  balance  due  of  $11  35. 

Statement  No.  2  charged  K  Wayman  with  the  5  acres  and 
18  perches  of  land  and  interest,  $72  71. 

Account  A  charged  H.  Wayman  with  the  two  balances  of 
$77  35  and  $72  71,  and  interest — amounting  to  $150  06. 

To  these  accounts,  both  parties  excepted. 

On  the  19th  March,  1845,  the  Chancellor  (Blahd)  ratified 
Account  A  and  dismissed  the  bill,  as  against  all  other  defen^ 
dants  than  Wayman. 

The  complainant  appealed  to  this  court. 

The  cause  was  argued  at  December  term,  1846,  before 
A&cHEE,  C.  J.,  Chambbbs,  Spence  and  Maetin,  J. 

By  Alexander  for  the  appellant,  and 
By  Wirt  and  Rakdall  for  the  appellees. 

Archer,  C.  J.,  delivered  the  opinion  of  this  court 

The  agreement  for  the  sale  of  land,  called  '^  Range  Declined j^ 
contains  no  sufficient  description  of  the  land  sold.  It  is  de- 
scribed, as  being  all  that  part  of  ^'  Range  Declinedy^^  lying 
adjoining  the  turnpike.  Thus,  the  contract  gives  only  the  line 
adjoining  the  turnpike;  what  are  the  other  courses  and  dis- 
tances of  the  land  sold,  cannot  be  known  from  the  agreement 
itself,  or  by  any  thing  referred  to  in  it.    Such  an  agreement. 
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we  apprehend,  we  could  not  enforce  further,  than  as  admitted 
by  the  defendant  To  this  extent,  the  Chancellor  has  decreed 
against  the  defendant,  and  he  concedes,  that  to  this  extent, 
the  decree  is  not  objectionable.  Independent  of  the  above 
consideration,  the  evidence  as  to  the  bounds  and  quantity  of 
land  sold,  is  uncertain  and  indefinite. 

As  the  second  ground  of  appeal,  it  is  conceded  by  the 
answer,  that  the  sum  credited  to  the  single  bill,  was  paid  on 
the  note ;  but,  that  Hobbi  had  agreed  that  it  should  be  credited 
on  the  single  bill. 

Exhibit  No.  2,  filed  with  the  answers,  shows,  that  the  sum 
in  dispute  was  paid  on  the  note,  and  there  is  no  evidence  of  the 
existence  of  any  such  agreement  to  change  the  application  of 
the  payment.  When  the  amount  was  paid  by  fVayman,  it  is 
not  pretended  he  was  ignorant  of  the  facts  upon  which  his 
liability  depended,  and  if  the  claim  was  legally  invalid,  having 
voluntarily  paid  the  amount  in  controversy  on  the  note,  he  can- 
not transfer  the  amount  from  the  note  to  the  single  bill. 

We  cannot  perceive  there  is  any  other  credit  than  the  above, 
and  what  has  been  allowed  on  the  single  bill,  established  as 
against  the  claim  of  the  complainant  on  the  single  bill.  The 
order  of  SUenCj  in  favor  of  Waymanj  was  long  anterior  to  the 
settlement  recognized  by  the  agreement  of  1827,  and  must  in 
the  present  state  of  the  pleadings  and  evidence  be  considered 
as  closed. 

The  claim  No.  3,  we  do  not  think  is  established.  The 
agreement  between  Richard  Dorsey  and  Waymauj  is  unintelli- 
gible. The  answer  avers,  that  fVaynum  was  only  a  security 
for  Richard  JDortey,  that  he  would  pay  one-half  the  loss  which 
might  be  sustained. 

WiUiam  Hobbs  and  Richard  Dorsey^  having  agreed  each  to 
sustain  one-half  the  loss — the  only  testimony  we  have,  in  rela- 
tion to  the  agreement  under  which  the  note  of  Wm.  Hobbs  was 
originally  discounted — is  proved  by  the  declarations  of  Waymanj 
made  evidence  by  the  complainant's  12th  Interrogatory,  filed 
with  the  first  commssion.  This  evidence  sustains  the  answer, 
and  proves  that  Wayman  was  only  the  security  of  Richard 
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Dor$ey  in  the  endorsement;  that  DorseyU  estate  was  amply 
sufficient  to  have  paid  his  liability,  yet,  that  no  claim  was 
presented  until  after  Dorsey^s  estate  was  settled  up,  when  he 
could  have  no  recourse  for  indemnity  against  Dorsey^s  estate. 

Believing  this  to  be  the  only  evidence  operating  on  the  case, 
and  assuming  it  to  have  been  the  real  transaction  between  the 
parties,  we  do  not  think  that  Wayman  was  answerable  to 
Holbn*  estate  for  the  deficiency,  if  it  be  true,  as  averred  in  the 
bill,  that  Richard  Dorsey  was  discharged  from  his  liability. 

Wayman*8  consent  to  Dorsey^s  discharge  is  not,  we  think, 
itidicated  by  his  continued  endorsements  and  payments  of  dis- 
counts. The  bank  was  no  party  to  the  agreement  by  which 
he  became  security  for  Richard  Dorsey^  and,  as  regards  the 
bank,  he  was  bound  as  an  endorsee  from  time  to  time,  to  pro- 
vide for  his  note.  In  this  way,  the  renewal  of  the  notes  may 
be  accounted  for,  without  attributing  such  renewal  to  any  con- 
sent on  his  part  to  Richard  Dorsejfs  discharge. 

A  decree  will  be  passed,  reversing  the  decree  of  the  Chan- 
cellor, and  with  costs  to  appellant ;  directing  payment  for  the 
balance  due  on  the  land  admitted  by  the  answer  to  have  been 
purchased;  disallowing  the  credit  of  one  hundred  dollars, 
which  has,  by  the  Auditor,  been  allowed  to  the  single  bill,  and 
disallowing  the  claim  designated  as  No.  3. 

DECREE  REVERSED  WITH  COSTS  AND  DECREE  FOR  APPELLANT. 


The  Baltimore  and  ScsauEHANNA   Rail-road  Co.  v8. 
Samuel  Faunce  and  J.  D.  Passmorb. — December ^  1847. 

A  party  cannot  recover  money,  voluntarily  paid,  with  a  full  knowledge  of  all 
the  facta,  although  no  obligation  to  make  such  payment  existed. 

A  party  making  a  payment  in  the  mistaken  belief,  that  the  sum  paid  was  the 
true  balance  appearing  due  from  an  account  befine  him,  and  not  noticing  a 
deduction  therefrom,  paid  a  laiger  sum  than  he  intended,  may  recover  the 
excess. 

A  payment  cannot  well  be  said  to  be  volnntaiy  when  it  is  made  in  consequence 
alone  of  a  fitdse  view  of  the  facts. 
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Tlie  subsequent  ducoverj  of  the  error  destroys  the  whole  basis  of  the  agree- 
ment, and  the  parties  are  restored  to  their  original  condition  and  rights. 

Where  the  agent  of  a  rail-road  company  agreed  to  pay  only  what  the  engineer 
of  the  company  certified,  and  supposed  he  was  paying  no  more,  while  in  fact 
he  did  pay  more  to  a  contractor,  the  company  may  recover  the  sum  erro- 
neously paid. 

Where  the  defendant's  claim  was  $2,436  10,  and  his  agent  intending  to  pay 
that  sum,  erroneously  and  unconsciously  paid  $8,306  10,  which  payment  was 
made  up  of  $1,006  in  small  notes  illegally  issued  by  the  plaintiff,  and 
^800  10  in  current  money,  the  defendant  received  the  whole  as  money,  and 
upon  immfdiate  demand,  refused  to  return  the  smaQ  notes,  or  the  over- 
payment. In  an  action  for  money  had  and  received,  the  plaintiff  may  show 
the  error;  the  defendant  cannot  defend  himself  upon  the  ground  that  the 
small  notes  were  illegally  issued. 

The  law  properly  withholds  its  aid  when  parties  ask  to  enforce  an  illegal  con- 
tmct;  b«t  this  is  not  such  a  case.  The  plaintiff  does  not  ask  to  enforce  an 
illegal  contract,  nor  recover  against  the  defendant  for  refusing  to  violate  the 
law.    The  action  is  brought  to  correct  a  mistake. 

Where  a  municipal  corporation  authorized  one  of  its  inhabitants  to  issue  small 
BoCes  as  currency,  in  their  name,  but  for  his  benefit,  and  upon  his  responsi- 
bility; and  he  afterwards,  by  will,  directed  his  estate  to  be  sold  fn-  1h$  pay- 
meal  of  weh  sioUm,  the  notes  being  issued  in  violation  of  law,  a  bill,  filed  to 
coerce  the  sale,  was  held  to  be  an  attempt  to  enforce  a  void  contract,  and 
dismissed. 

In  an  action  for  money  had  and  received,  any  thing  received  by  the  defendant 
as  money,  will  entitle  the  plaintiff  to  recover;  as  a  bond,  a  note,  a  credit  in 
account,  land  received  and  acknowledged  as  money,  and  a  mixed,  erroneous, 
payment  of  legal  and  illegal  notes — there  being  circumstances  to  show  that 
the  defendant  received  money  for  the  illegal  notes. 

Appbal  from  Balttmare  Coanty  Court. 

This  was  an  action  of  cusumpritj  brought  by  the  appellants 
against  the  appellees.  The  defendants  pleaded  the  general 
issue. 

IsT  ExcBPnoN.  The  plantiffs  offered  in  evidence  the  con- 
tract between  the  appellees  and  the  York  and  Maryland  Line 
R.  R.  Co.  for  work,  to  be  done  by  the  said  appellees  under 
said  contract,  and  the  final  estimate  thereof  by  Isaac  Trimble^ 
engineer  thereof  for  the  time  being,  viz : 
For  money  paid  by  them,  .        .        .  $     1 29  27 

For  work  on  bridge,  sect.  65,         ...    12,586  25 
For  work  on  graduation,  sect.  65,    .  .    11,926  56 

$24,642  08 
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From  the  graduation  work,  the  estimate  deducted  the  sum 
of  $870,  for  work  done  on  the  section  by  Toy  to  that  amount. 

And  proved,  by  Robert  S.  Hollim^  that  he  was  the  secretary 
of  the  plaintifis ;  that  the  plaintiffs  had  agreed  with  the  said 
Yk,  and  Md,  lAne  R.  R,  Co.  tq  make  on  its  behalf  the  pay- 
ments to  become  due  by  it  on  said  contract;  that  he,  as 
agent  for  the  plaintiffs,  received  from  JUr,  Trimble^  the  engi- 
neer for  the  time  being,  the  final  estimate  of  the  work  done  by 
the  defendants  under  their  contract,  after  which,  he  was  called 
upon,  at  the  office  of  the  plaintiffs,  by  the  defendant,  Passmorey 
in  regard  to  the  settlement  of  the  claims  of  the  defendants 
under  their  contract ;  that  he  shewed  him  the  final  estimate, 
which  Pcusmore  examined  and  returned  to  the  witness,  under 
the  remark,  that  the  deduction  for  work  done  by  Toy  was  too 
great;  that  the  next  morning,  the  defendant,  Fafinee,  called  at. 
the  office  of  the  plaintiffs  and  examined  the  final  estimate,  and 
handed  it  back  to  the  witness,  with  a  request,  that  he  would 
state  what  amount  was  due  to  the  defendants:  and  that  there- 
upon, the  witness  made  out  a  statement  of  what  was  due  the 
defendants,  intending  to  state  the  same  according  to  the  said 
final  estimate — which  statement  be  now  produces,  and  which 
showed  a  balance  due  the  defendants,  f  3,306  10. 

The  paper  also  showed  the  payments  to  the  defendants 
to  be — 

Small  notes,  •  .  •  .  $1 ,006  00 
3  months,  ....  1,300  10 
6  months,        ....     1,000  00 


$3,306  10 

And  that  in  making  said  statement,  he  omitted,  by  mistake, 
to  make  a  deduction  of  $870,  for  work  done  by  Toy,  which 
deduction  was  made  by  the  final  estimate;  and  that  the  balance, 
which  he  stated  to  the  defendants  to  be  due  to  them,  was 
erroneous  to  that  extent;  that  on  the  preceding  morning, 
the  defendants  both  came  to  the  office  of  the  plaintiffs,  and 
that  the  final  estimate  and  the  statement  above  mentioned  were 
put  into  their  hands ;  that  they  were  some  time  looking  over 
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them,  in  the  course  of  which  the  defendant,  Faunceiy  asked  the 
defendant,  Pcusmarej  whether  the  balance  would  be  sufficient 
to  pay  their  debts :  and  upon  his  replying  in  the  affirmative, 
they  then  both  declared  their  willingness  (o  settle,  after  which, 
the  witness  paid  them,  on  behalf  of  the  plaintiffs,  the  said  bal- 
ance of  $3,306,  (which  was,  by  his  mistake,  $870  too  much, 
as  already  stated,)  and  obtained  their  receipts  therefor  and 
their  release,  under  seal,  to  the  Yk,  and  Md.  Lint  Rail-road 
Co,  for  the  work  done. 

The  plaintilfis  further  proved,  by  the  said  witness,  that  he  had 
no  authority  from  the  plaintiffs  to  make  any  settlement,  except 
upon  the  basis  of  the  said  final  estimate;  that  he  would  not  have 
made  the  payment  of  $3,806  10,  had  he  been  aware  of  his 
mistake,  in  failing  to  deduct  the  $870,  which  is  deducted  by  the. 
final  estimate ;  that  on  the  same  day  on  which  said  payment  was 
made,  and  shortly  after  the  defendants  had  left  the  office  of  the 
plaintiffs,  he  discovered,  by  a  conversation  with  Mr,  TrinMe^ 
that  he  had  made  the  mistake  above  mentioned ;  and  thereon 
proceeded  with  said  Trimble^  immediately,  in  search  of  the  de* 
fendants ;  in  the  course  of  an  hour,  they  found  the  defendant, 
JVtttfiee,  and  stated  to  him  the  mistake  that  had  been  committed 
by  this  witness,  and  demanded  the  return  of  the  money,  to  which 
his  only  reply  was,  that  he  was  not  acquainted  with  the  work 
done,  but  would  find  Pastmore^  who  was  out  paying  his  bills, 
and  bring  him  to  the  office,  and  there  examine  into  the  matter, 
upon  which  the  witness  returned  to  the  office ;  and  after  wait- 
ing there  some  time  in  vain  for  the  defendants,  proceeded  again 
in  search  of  them,  in  company  with  J\Ir.  Charle$  Howard,  the 
president  of  the  plaintiffs,  and  met  them — and  the  subject  of 
the  mistake  again  brought  up,  and  Mr.  Howard  offered  if  the 
over-payment  were  returned,  to  cancel  the  final  release  and 
receipts,  and  take  a  receipt  on  account  for  the  residue ; — but 
that  this  was  refused,  and  the  defendants  declined  returning  the 
money,  and  assigned  no  reason  therefor,  so  far  as  the  witness 
recollects. 

The  defendants  thereupon,  to  sustain  the  issue  on  their 
part,  proved  by  the  cross-examination  of  the  same  witness, 
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that  he  had  no  personal  knowledge  of  the  extent  of  the  work 
done  by  the  defendants  under  their  contract  And  further 
offered  to  prove  by  him,  that  the  payment  which  he  made  to 
the  defendants,  as  already  given  in  evidence  by  him,  and  as 
shown  by  the  papers  so  offered  in  evidence  by  the  plaintiffs, 
consisted  of  the  following,  viz : 

In  small  notes,  issued  by  the  plaintiffs,  of  the  denomination 
of  one  and  two  dollars,  and  of  the  form  herewith  exhibited — 
to  the  amount  of  ^1,006;  and  in  the  promissory  notes  of  the 
plaintiffs,  of  $100  each,  some  payable  at  three,  some  at  six 
months,  and  of  the  form  herewith  exhibited ;  as  is  shown  by 
said  papers,  so  offered  in  evidence  by  the  plaintiffs  as  aforesaid. 

To  the  admissibility  of  which  evidence,  the  plaintiffs  ob- 
jected. But  the  court  (A&cher,  C.  J.,  and  Le  G&amd,  A.  J.,) 
overruled  said  objection,  and  allowed  said  evidence  to  go  to 
the  jury.    The  plaintiffs  excepted. 

2d  Exception.  The  plaintiffs,  to  support  the  issue  on 
their  part,  gave  in  evidence  the  facts  already  stated  in  the  first 
bill  of  exceptions.  And  the  defendants,  to  support  the  issue 
on  their  part,  also  proved  the  facts  which  were  given  in  evi- 
dence by  them,  as  already  stated  in  the  same  bill. 

Thereupon,  the  plaintiffs  proved  that  all  the  f  100  notes  by 
the  plaintiffs  had  come  in  and  been  paid;  and  that  all  their 
^2  notes  had  likewise  been  redeemed;  but  that  there  still 
remained  out  about  $230  of  their  $1  notes. 

The  defendants  further  proved  that  an  agreement  has  beea 
made  with  the  Citizen$  Bank  for  the  redemption  of  the  $1  and 
$2  notes  of  the  plaintiffs ;  and  that  they  circulated  as  money 
in  the  community. 

The  plaintiffs  then  prayed  the  court  to  instruct  the  jury : — 

1st.  If  the  jury  find,  from  the  evidence,  that  at  the  time  of 
the  settlement  between  the  defendants  and  the  witness,  HoUbUf 
the  said  witness,  exhibited  to  them  the  final  estimate  of  the  work 
done,  and  the  sums  to  be  paid  for  it,  which  has  been  offered 
in  evidence ;  and  that  the  said  witness  intending  and  agreeing  to 
pay  the  defendants  for  the  work  done,  according  to  the  said 
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filial  estimates,  and  having  no  authority,  as  the  agent  of  said 
company  to  pay  them  in  another  mode,  or  to  make  any  addi- 
tions  or  deductions  from  the  sums  as  alloired  or  charged  the 
defendants  by  said  estimates ;  and  intending  to  pay  the  defen- 
dants for  said  work  according  to  the  said  estimates,  &c.  the 
alk»wances  and  deductions  made  thereby,  did,  by  mistake,  omit 
to  make  the  deduction  of  $870  appearing  on  the  said  esti* 
mate  for  graduation,  as  a  deduction  properly  chargeable  to 
and  to  be  made  as  against  the  defendants  from  the  amount  fixed 
by  said  estimate ;  and  that  said  HoUim  settled  with  them,  and 
paid  them  by  mistake,  the  whole  amount  of  the  sum  allowed 
by  said  estimate  for  graduation,  without  deducting  said  $870, 
and  took  from  said  defendants  their  receipts  and  releases, 
which  have  been  oflered  in  evidence.  And  if  the  jury  also 
find,  that  after  said  payment  by  mistake,  the  said  witness, 
with  the  president  of  the  plaintiffs,  called  upon  the  defendants 
and  made  known  to  them  the  said  mistake,  and  demanded  of 
them  the  return  of  the  said  amount,  so  over-paid  by  mistake, 
and  the  defendants,  upon  such  demand,  refused  to  return  the 
said  over-payment,  and  have  never  since  returned  it  to  the 
plaintifis — ^then  the  plaintiffs  are  entitled  to  recover  the  same 
sum  of  (870,  with  such  allowance  for  interest  as  the  jury  may 
deem  it  proper  to  make. 

Sd.  If  the  jury  find  the  facts  stated  in  the  plaintiffs'  first 
praiiierj  then  the  plaintifis  are  entitled  to  recover — ^notwithstand- 
11^  the  jury  may  find,  from  the  evidence,  that  the  payment 
was  made  in  the  $100  notes,  and  in  the  $1  and  $2  notes  of 
the  plaintiffs,  as  proved  by  the  witness,  HolUns. 

Sd.  If  the  jury  find  that  the  payment  was  made  to  the  de- 
fendants by  the  witness,  HoUinSy  as  stated  by  him  in  his  evi- 
dence ;  that  there  was  no  illegality  in  the  said  payment,  except 
as  to  the  $1  and  $2  notes,  so  paid  out  by  said  witness;  and 
that  the  payment  of  the  $100  notes,  as  proved  by  him,  was 
not  illegal. 

4th.  If  the  jury  find  the  facts  stated  in  the  plaintiffs'  first 
10        V.6 
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prayer,  then  the  defendaots  are  estopped  from  alleging  that 
they  had  not  money  in  their  hands,  to  the  extent  of  the  over- 
payment, to  respond  to  the  plaintiffs  in  this  action. 

6th.  If  the  jury  find  the  facts  stated  in  the  plaintiffs^  first 
prayer,  and  that  no  application  was  made,  either  by  the 
plaintiffs  or  the  defendants,  of  the  payment  made  by  the  said 
HoUins  to  the  defendants,  then  in  the  proper  and  legal  appli- 
cation of  the  same,  the  $1  and  ^2  notes  paid  to  them,  as  stated 
by  said  HoUim  in  his  evidence,  are  first  to  be  applied  to  the 
payment  of  the  sum  of  debt,  on  account  of  which,  they  were 
so  paid  to  the  defendants  by  said  Holtins;  and  the  plaintiffs  are 
entitled  to  recover  for  the  said  over-payment  by  mistake. 

6th.  If  the  jury  find,  from  the  facts  stated  in  the  plaintiffii' 
first  prayer,  and  so  find  that  the  payment  to  the  defendant  by 
^e  witness,  Holtins^  was,  in  part,  made  in  the  $1  and  f  2  notes 
of  the  plaintiffs,  as  stated  by  the  witness,  HoltinSy  then  said  $1 
and  $2  notes,  so  paid  to  and  received  by  the  defendants,  were 
in  law  applicable  to  the  payment  of  the  debt,  on  account  of 
which,  it  was  so  paid  to  and  received  by  the  defendants,  and 
was,  under  the  facts  stated  in  the  plaintiffs'  first  prayer,  money 
in  their  hands  for  the  payment  of  said  debt. 

Tth.  That  if  the  jury  find  the  facts  stated  in  the  plaintiflb' 
first  prayer,  and  that  the  payment  so  made  to  the  defendants 
by  the  witness,  HollinSj  was  made,  as  stated  by  said  Hollin$y 
in  the  $100  and  $1  and  %%  notes  of  the  plaintiffs ;  and  if  the 
jury  also  find  that  the  said  defendants  had  in  fact  applied,  before 
the  said  demand  made  by  the  president  of  the  plaintiffs,  the 
said  %\  and  %%  notes  of  the  plaintiffs  so  received  by  them,  iq 
whole,  or  in  part,  to  the  payment  of  the  said  debt  on  account 
of  which  they  were  so  received,  then  the  plaintiffs  are  entitle^ 
to  recover. 

8th.  That  if  the  jury  find  the  fact  stated  in  the  plaintiffs' 
first  prayer,  and  that  the  payment  so  made  to  the  defendants 
by  the  witness,  HoUins^  was  made,  as  stated  by  said  witness^ 
in  the  $100  and  $1  and  $2  notes  of  the  plaintiffs;  and  that  the 
said  defendants,  after  the  receipt  of  the  same,  bad  paid  away 
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ID  dischai^e  of  their  debts,  or  recovered  the  money  on  the  said 
$1  and  ^2  notes,  or  any  part  of  them,  before  the  bringing  of 
the  action,  then  the  plaintiffs  are  entitled  to  recover  to  the 
extent  of  the  said  payment  away,  in  dischai^e  of  their  debts 
by  said  notes,  or  of  the  money  received  on  them  by  the  defen- 
dants before  the  bringing  of  this  action. 

9th.  That  if  the  jury  find  the  facts  stated  in  the  plaintiffs' 
first  prayer,  and  if  they  also  find  that  (he  payment  to  the  de- 
fendants by  the  witness,  HolUnSj  was  made  in  part  in  the  $100 
notes  of  the  plaintifis,  as  stated  by  said  HoJlins  in  his  evidence, 
and  that  the  defendants  expressly  agreed  to  receive  said  $100 
notes  in  payment  of  the  debts,  on  account  of  which,  they  were 
paid  to  and  received  by  the  defendants,  then  the  said  $100  notes 
so  received  and  agreed  to  be  taken  in  payment  by  the  defen- 
dants, were  in  law  a  payment  of  said  debt;  and  that  they  were 
money  in  the  hands  of  the  defendants,  by  the  force  of  such  re- 
ceipt and  agreements,  to  respond  to  the  plaintiffs  in  this  action; 
and  that  the  receipts  and  release  of  the  defendants,  for  or  on  said 
payment,  which  have  been  ofiered  in  evidence,  are  evidence  that 
the  defendants  did  expressly  agree  to  receive  the  said  $100 
notes  in  payment  of  said  debt. 

10th.  That  if  the  jury  find  the  facts  stated  in  the  plaintiffs' 
first  prayer,  and  if  they  also  find  that  the  said  payment,  made 
to  the  defendants  by  the  witness,  HoUins^  as  stated  by  the  wit- 
ness, JHoUttM,  in  part  in  the  $1  and  $2  notes  of  the  plaintiffs, 
and  that  the  said  defendants,  having  received  and  given  receipts 
and  release,  as  before  stated,  did  in  fact  apply  the  same  notes  to 
the  payment  of  the  debt,  on  account  of  which,  tbey  were  so  re- 
ceived and  applied,  did  in  law  amount  to  the  payment  of  the 
said  debt,  to  the  extent  to  which  they  applied  and  covered  said 

debt 

The  conrt  (A&chbr,  C.  J.,  and  Lb  Grand,  A.  J.,)  refused  to 
grant  said  prayers  and  each  of  them — to  which  refusal,  as  to 
said  prayers  and  each  of  them,  the  plaintiffs  excepted. 

The  verdict  and  judgment  of  the  conrt  below  being  in  favor 
of  the  defendants,  the  plaintiffs  appealed  to  this  court. 
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The  cause  was  argued  before  Dobsby,  Chambbbs,  Ma- 
GBUDBB  and  Mabtin,  J. 

By  Campbbll  and  MoMahon  for  the  appellants,  and 
By  Nblsok  for  the  appellees. 

Chambbbs,  J.,  delivered  the  opinion  of  this  court. 

Two  questions  arise  on  this  record :  First,  whether  the  plain* 
tiffs  can  recover  back  money,  paid  under  such  circumstances  of^ 
knowledge  or  means  of  information  as  existed  in  this  case  ? 
And  secondly,  if  entitled  in  other  respects,  whether  tlie  plain- 
tiff is  precluded  by  reason  of  the  character  of  the  notes  in 
which  the  payment  was  in  part  made? 

The  facts  upon  which  the  opinion  of  the  court  was  asked, 
are,  that  the  payment  was  made  in  the  mistaken  belief  that 
the  sum  paid  was  the  true  balance  appearing  due  by  the  final 
estimate,  and  that  the  agent  who  made  the  payment  for  the 
plaintiffs  intending  to  pay  that  balance,  and  not  noticing  the 
deduction  of  $870,  paid  a  sum  larger  by  that  amount  than  he 
intended. 

It  is  rightly  said,  that  a  party  cannot  recover  money  volun- 
tarily paid  with  a  full  knowledge  of  all  the  facts,  although  no 
obligation  to  make  such  payment  existed.  If  informed  of  the 
law  which  exempts  him,  he  must  abide  the  consequences  of 
his  folly,  in  abandoning  the  protection  it  afforded  him — if  igno- 
rant, he  was  bound  to  acquire  information. 

It  is  regarded  as  a  gift  without  consideration.  But  full 
knowledge  of  the  facts  is  here  negatived.  The  statement  in  the 
bill  of  exception  assumes,  and  the  testimony  of  the  witness 
shows,  that  he  made  the  payment,  believing  at  the  moment  of 
making  it,  that  the  engineer,  whose  estimates  he  was  bound  to 
regard,  had  certified  the  sum  to  be  due  which  was  actually 
paid. 

Then  it  is  urged  that  ample  means  were  at  hand  to  obtain 
full  and  accurate  information,  and  many  cases  have  been  re- 
ferred to  as  establishing  the  prepositioo,  that  a  recovery  cannot 
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be  had  where  the  party  paying  has  access  to  informatioD,  and 
by  his  own  laches  neglects  to  acquire  it 

Certainly  some  of  the  authorities  seem  to  countenance  such 
a  doctrine ;  but,  we  think,  the  opposite  opinion  best  accords 
with  the  plainest  principles  of  justice,  and  has  the  weight  of 
authority  to  sustain  it.  The  case  of  Lucas  and  oiken^  and 
Wantiekj  1  Mod.  ^  Rob.  293,  in  many  particulars,  resembles 
this  case. 

The  defendant  had  a  claim  against  the  plaintiffs  for  work 
and  labor,  amounting  as  defendant  alleged,  to  £142;  the 
plaintiflb  disputed  certain  items,  and  admitted  a  balance  of  only 
£97  ;  at  defendant's  request,  Lueasj  one  of  the  plaintiffs,  paid 
£20  on  account.  The  defendant  aflerwards  met  Luea$  and 
agreed  to  abandon  the  disputed  items.  Whereupon,  Luau 
paid  him  £97,  forgetting  the  previous  payment  of  £20 ;  but, 
almost  immediately  aAer,  notified  the  defendant  of  the  mistake, 
and  demanded  the  return  of  the  £20 ;  and  on  his  refusal,  the 
action  was  brought  to  recover  that  sum. 

The  case  was  fully  discussed  before  Denman  and  Bar(m 
BoUand^  who  held  that  as  the  money  was  paid  by  mistake  in 
the  hurry  of  business,  it  might  be  recovered  back  as  received 
to  the  use  of  the  plaintiffs. 

The  case  of  Kelly  v$.  Solarij  9  M.  fy  W.  54,  was  fully 
considered.  There  the  parties  paying  had  at  one  time  a  know- 
ledge of  the  fact,  the  forgetfulness  of  which  subsequently 
induced  them  to  make  the  payment.  The  Chief  Barony  at 
nui  prnUy  instructed  the  jury,  that  the  previous  knowledge  or 
means  of  knowledge  would  prevent  the  recovery;  but  on 
argument,  he  united  with  all  the  other  Baront  in  the  opinion, 
that  there  must  be  knowledge  existing  in  the  mind  at  the  time 
of  the  payment.  Of  what  avail  is  it,  in  any  view  of  justice  or 
sound  sense,  that  a  man  once  knew  or  had  means  to  know  a 
lact,  if,  at  the  moment  when  alone,  such  knowledge  is  practi- 
cally useful,  he  is  actually  ignorant  of  it  i 

A  payment  cannot  well  be  said  to  be  made  voluntarily  when 
il  is  made  ia  consequence  alone  of  a  false  view  of  facts.  The 
assent  is  only  induced  by  the  conviction  then  prevailing  in  the 
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mind,  that  the  particular  fact  existed,  and  is  scarcely  to  be 
distinguished  from  an  assent  or  agreement  to  pay  on  the  con- 
dition that  the  fact  did  exist 

The  subsequent  discovery  of  the  error  destroys  the  whole 
basis  of  the  agreement,  aud  the  parties  are  restored  to  iheir 
original  condition  and  rights.  Of  what  avail  is  it,  that  indus- 
try and  vigilance  might  have  procured  the  information?  Still 
the  party  has  done  an  act  he  did  not  intend  to  do,  and  did  not 
know  or  believe  he  was  doing.  In  this  case,  the  agent  as- 
sented and  agreed  to  pay  only  what  the  engineer  certified ;  he 
supposed  he  was  paying  no  more  when  he  delivered  the  notes 
to  defendants,  and  his  volition  was  no  more  involved  in  any 
amount  beyond,  than  it  would  have  been  had  he  paid  them  a 
bank  note  of  $1,000,  misreading,  and  intending  it  to  be  a  note 
of  $100. 

In  the  case  of  Bell  vs.  Gardner y  4  Man.  8^  Gran.  11,  found 
in  43  Eng.  Com.  Law,  16,  the  Judges  of  the  Common  Pleas, 
unanimously  adopt  the  principle  of  Lmcu  ^  Worwick^  and 
applying  it  to  the  case  before  them  held  it  to  be  a  good  de- 
fence to  a  suit  on  a  promissory  note,  that  it  had  been  given  to 
the  plaintiff  to  discharge  a  debt  supposed  to  be  due;  but 
which,  owing  to  a  fact  then  unknown  to  defendant,  was  not 
legally  recoverable,  although  the  defendant  had  ample  means  of 
knowing  the  fact. 

We  are  therefore  of  opinion,  that  there  was  nothing  in  thie 
facts  of  this  case  as  stated  in  the  exception,  which  would  pre- 
vent the  plaintiffs  from  recovering,  because  of  the  allegped  vol- 
untary character  of  the  payment  with  the  means  of  knowing 
and  correcting  the  error  under  which  it  was  made. 

We  will  now  consider  whether  the  recovery  is  barred  by 
reason  that  the  payment  was  made  in  the  particular  notea 
which  the  defendants  received. 

It  has  been  denied  in  the  argument  that  these  small  notes 
were  illegally  issued.  We  are  inclined  to  think  they  are  pro- 
hibited ;  but  do  not  find  it  necessary  to  express  a  more  decided 
opinion  upon  that  point — assuming  the  siqall  notes  to  have' 
been  issued  illegally,  how  will  the  case  stand  i 
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The  plaintiffs'  agent  paid  away  $3,306  10,  being  more  by 
$870  than  was  due,  and  more  than  he  designed  to  pay ;  of  the 
sam  paid,  $1,006  were  in  small  notes  illegally  issued  by  the 
plaintiffs,  the  residue,  $2,300  10  in  good  paper,  the  defendants 
received  the  whole  as  money,  and  as  the  evidence  shows  have 
used  the  notes  as  money  in  a  few  hours  after  the  payment. 

The  agent  having  discovered  his  mistake,  called  on  the 
defendants  to  return  him  the  notes  to  the  amount  of  $870,  the 
sum  overpaid  by  mistake,  and  they  refuse  to  return  the  notes 
or  account  in  any  manner  for  the  sum  overpaid,  and  now  contend 
that  principles  of  public  policy  forbid  the  plaintiffs  from  en- 
forcing such  demand. 

We  cannot  yield  our  assent  to  a  proposition  which  would 
sanction  such  a  result.  The  law  properly  and  consistently 
withholds  its  aid  when  parties  ask  to  enforce  an  illegal  con« 
tract — all  are  presumed  to  know  the  law,  and  if  a  contract  be 
made  to  violate  it,  whether  it  be  a  contract  to  perpetrate  a 
crime,  malum  in  «e,  such  as  murder  or  arson,  or  to  violate  a 
municipal  enactment,  such  as  the  act  prohibiting  the  issue  of 
small  notes,  and  a  remedy  is  sought  either  to  enforce  such 
contract  or  to  obtain  compensation  for  a  breach  of  it,  the 
parties  are  properly  told  the  law  will  neither  assist  you  to 
coerce  another  to  violate  its  provisions,  nor  suffer  you  to  re- 
cover against  another  for  refusing  to  do  so. 

Id  this  case  the  plaintiflb  do  not  ask  to  enforce  any  illegal 
contract.  They  do  not  ask  to  recover  against  defendants  for 
refusing  to  violate  the  law.  The  defendants  have  received  of 
them,  as  and  for  money,  a  large  amount  of  notes — part  good, 
and  part  not  good,  in  consequence  of  a  mistake  committed  by 
their  agent  Their  demand  was  to  correct  this  mistake — to 
return  the  notes,  or  any  of  them,  which  were  paid  by  mistake. 
Clearly,  there  is  no  violation  of  any  law  in  such  a  claim.  If 
the  same  amount  of  notes,  and  of  the  same  denomination,  had 
been  found  in  the  street  by  the  defendants,  or  by  any  other 
person,  would  it  be  an  answer  to  a  claim  made  for  them  by 
pkintiflb,  that  a  part  of  the  property  thus  found  consisted  of 
small  notes,  issued  contrary  to  an  Act  of  Assembly }    Or,  to 
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put  a  case  more  nearly  resembling  the  one  before  us,  if  not 
identical  in  principle,  would  it  be  a  sufficient  answer,  under 
such  circumstances,  to  say  the  notes  found  amounted  to  $3,S06  ? 
You  are  justly  indebted  to  me  in  the  sum  of  $2,436,  which 
leaves  but  $870 ;  and  amongst  the  notes,  there  were  more  than 
to  that  amount  in  small  notes,  illegally  issued.  Now,  the  de<* 
fendants  had  no  more  claim  to  these  notes,  or  any  of  them,  than 
if  they  had  found  them:  and,  we  think,  there  is  a  manifest  dis- 
tinction between  such  a  case  as  this,  and  one  to  which  the  prin- 
ciples apply,  which  are  referred  to  by  the  defendants^  counsel. 
The  case  of  Boucher  v$.  Danner^B  Exeeuton^  affirmed  in  this 
court  at  December  session,  1844,  MS.  is  not  like  this  case. 
There,  Joseph  Danner^  a  citizen  of  the  town  of  Emmtft^bui^, 
was  permitted  by  the  corporation  of  the  town  to  issue  small 
notes  in  the  name  of  the  corporation,  but  for  his  sole  benefit, 
and  for  the  payment  of  which,  he  was  to  be  alone  responsible. 
He  did  issue  a  large  amount  of  such  notes,  which  were  re- 
ceived as  currency;  and  amongst  others,  the  complainant, 
BaughtTy  received  them  to  a  considerable  amount  Dafmer 
afterwards,  by  his  will,  directed  his  estate,  real  and  personal, 
to  be  sold  by  his  executors,  and  the  proceeds  to  be  applied  to 
the  payment  of  his  debts  and  the  small  notes,  issued  by  him  in 
the  name  of  the  corporation  of  EmmiU$hurg^  for  which  issues 
he  was  individually  bound.  The  executors  sold  the  estate, 
and  refused  to  apply  any  part  of  the  proceeds  to  the  payment 
of  these  small  notes,  which  he  held  to  the  amount  of  more  than 
$1,S00.  The  bill  was  filed  to  coerce  payment,  but  was  dis- 
missed, upon  the  ground  that  it  was  an  attempt  to  enforce  tbe 
execution  of  an  illegal  contract.  The  notes  were  issued  in 
violation  of  law ;  the  promise  to  pay,  which  they  contained  on 
their  face,  was  void  by  the  Act  of  Assembly ;  and  the  very 
object  of  that  proceeding  was  to  obtain  the  aid  of  a  court  of 
equity,  specifically  to  enforce  the  execution  of  a  contract,  held 
by  the  court  to  be  void.  Such  is  not  the  case  here ;  there 
was  nothing  illegal  in  the  demand  of  tht  platntifis — ^nor  would 
a  compliance  with  it  involve  any  violation  of  law. 
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The  case  of  CaUs  and  Phakn^  2  Hotvard^  380,  is  in  princi- 
ple similar  to  this.  Catts  was  in  that  case  employed  by  PhaUn 
to  draw  lottery  tickets  from  the  wheel.  CcUtSj  having  secretly 
procured  a  ticket,  concealed  in  his  coat  sleeve  the  numbers 
corresponding  with  those  on  his  own  ticket:  and  instead  of 
fairly  drawing  such  numbers  as  presented  themselves  by 
chance,  drew  out  the  concealed  numbers,  and  thereby  caused 
the  ticket,  held  by  his  accomplice  for  his  use,  to  be  considered 
entitled  to  the  highest  prize;  and  Catts  afterwards,  through 
his  accomplice,  received  the  amount  of  tlie  prize,  for  which 
sum  the  action  was  brought 

The  defence  was  that  the  lottery  was  prohibited  by  law,  and 
the  money  being  received  in  the  course  of  an  illegal  transac- 
tion, could  not  be  recovered  back.  But  the  Supreme  Court 
held  the  defence  was  not  tenable,  and  affirmed  the  judgment 
of  the  Circuit  Court,  which  had  decided  the  recovery  could 
be  had. 

The  next  difficulty  suggested  in  the  way  of  a  recovery  is, 
that  this  being  an  action  for  money  had  and  received,  it  must 
be  proved  that  money  was  actually  received  by  the  defendants. 

The  authorities  cited,  however,  make  it  clear  that  any  thing 
received  as  money  will  entitle  the  party.  Thus,  a  bond,  a  note, 
a  credit  in  account,  and  even  land  when  received  and  acknow- 
ledged as  money,  have  been  respectively  held  to  be  sufficient 
to  sustain  a  count  for  money  had  and  received.  Here,  there 
are  circumstances  to  show  the  defendants  received  money  for 
the  small  notes ;  and  they  received,  also,  a  large  part  of  the 
payment  in  good  notes. 

JUDGMENT  BEVEBSED  AND  PROCEDENDO  AWARDED. 
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Where  the  court  is  called  upon  to  instruct  the  jury  as  to  the  law  arising  on 
the  &ctB,  this  impliedly  assumes  the  correctness  of  the  pleadings. 

Where  a  claim  would  be  barred  by  the  statute  of  limitations,  but  for  its  revi- 
val by  a  subsequent  promise  to  pay,  it  is  not  necessary  to  declare  upon  the 
new  promise.  Its  effect  is  to  revive  the  old,  original,  cause  of  action,  by 
removing  the  statutoiy  bar.  It  is  not  material  whether  the  new  promise  be 
absolute  or  conditional.  It  is  a  matter  of  evidence,  not  of  pleading.  If  con- 
ditional, it  must  appear  to  have  been  performed. 

Where  a  debtor  promises  that,  if  allowed  a  little  time,  he  would  pay  all  his 
debts,  and  the  creditor  forbore  to  sue  for  two  years,  that  is  sufficient  per- 
formance. 

Whether  a  new  promise,  made  by  a  debtor  within  the  time  of  limitations,  ap- 
plies to  the  original  debt,  is  a  fact  for  the  juiy. 

Before  the  court  can  grant  a  prayer  of  the  defendant — ^that  the  evidence  offered 
by  the  plaintiff  does  not  remove  the  bar  of  the  statute  of  limitations — it  must 
assume  the  truth  of  every  fact,  in  support  of  the  plaintiff's  claim,  which  the 
jury,  under  the  testimony,  are  competent  to  find. 

To  remove  the  bar  of  the  act  of  limitations,  it  is  not  necessaiy  that  the  credi- 
tor, at  the  time  of  a  new  promise,  should  exhibit  the  evidence  of  his  claim, 
or  state  the  precise  nature  or  amount  thereof  These  are  facts  for  the  juiy, 
who  must  find  to  vdiat  debt  or  claim  the  new  promise  related.  If  the  plain- 
tiff shows  but  a  single  indebtedness,  it  may  apply  to  that ;  and  then,  if  the 
debtor  alleges  a  different  debt,  the  omu  of  proving  it  rests  on  him. 

Appeal  from  Baltimore  County  Court. 

This  was  an  action  of  cusumpsU,  commenced  on  the  6th 
December,  1843,  by  the  appellee  against  the  appellant  The 
defendant  pleaded  non  assumpsit  and  limitations. 

After  verdict  for  the  plaintiff,  there  was  a  motion  for  a  new 
trial,  which  the  County  Court  overruled. 

The  plaintiff  offered  in  evidence  the  following  notes,  to  wit : 

'' PkUa.,  July  5th,  18S9. 
^'  $U2  40. — Sixty  days  after  date,  I  promise  to  pay  Sampson 
Tams  J  or  order,  $112  40,  value  received,  without  default; 
payable  at  the  counting-house  of  J(fr.  JH.  JV*eiefctrfc,  Market 
Street.  John  Guy.*' 

'' PkUa.,  July  5thj  1839. 
^^$112  40. — Ninety  days  after  date,  I  promise  to  pay  Samp- 
son TamSy  or  order,  without  defalcation,  for  value  received , 
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$1 12  40 ;  payable  at  the  counting-house  of  Mr.  MaUhew  JV*ew- 
kbrk.  Market  Street.  John  Gut.^' 

The  plaintiff  then  called  Kerr  as  a  witness,  who  proved,  that 
CD  25th  Nov.  1841,  Mr.  Sampson  TamSy  plaintiff,  called  with 
witness  at  Guy^s  house  ;  and  in  the  course  of  conversation  with 
Guj/y  Tarns  said,  you  (6.)  are  aware  that  I  never  troubled 
you  for  the  payment  of  what  you  owed  me.  Guy  then  said, 
I  am  aware  of  it,  and  if  1  am  allowed  a  little  time,  I  will  pay 
your  debt;  and  that  he  would  certainly  do  his  best  for  him. 
Tarns. 

On  cross-examination,  witness  said  he  had  not  been  invited 
to  go  to  Guy^s  hcuse  to  hear  any  conversation  between  T.  and 
6. ;  that  he  made  a  memorandum  of  the  conversation  the  next 
day  in  one  of  his  books;  and  on  producing  it,  the  memorandum 
was  as  follows : 

Memorandum.  On  25th  Nov.  1841,  Mr.  Sampson  Tams^ 
W.  J.  Kerr  and  myself,  called  in  the  evening  about  ten  o'clock 
at  the  public  house,  kept  and  known  as  Guy*s  Monumsmt  House; 
in  course  of  conversation  between  Mr.  Gfteyand  Mr.  Tati»,he, 
Mr.  T.  said,  that  he  never  troubled  him  for  the  payment  of 
what  he  {Guy)  owed  him.  Whereupon,  Mr.  Guy  said  he  was 
aware  of  that,  and  if  he  was  allowed  a  little  time,  he  would  pay 
his  debt;  and  that  he  would  most  certainly  do  his  best  for  Mr. 
Tarns. 

E.  M.  Kerr^  witness,  then  said,  that  he  had  first  made  tlie 
memorandum  to  read  ^^all  his  debts,''  but  immediately  cor- 
rected it  by  erasing  the  word  ^^  all,''  and  the  letter  "  s"  after 
debt — thus  applying  Cruxfs  promise  only  to  Tams^  debt,  because 
be  so  understood  Mr.  Guy  to  say^r- Witness  also  stated  that  he 
was,  for  many  years,  a  partner  of  Mr.  Tam^,  but  not  until  after 
the  debt  of  Guy's  was  contracted,  and  is  not  interested  therein. 
Whereupon,  defendant  prayed  the  court  as  follows : 

1st.  That  if  the  jury  shall  believe  that,  at  the  interview  be- 
tween Tarns  and  Gtiy,  Tarns  said  to  Guy^  I  never  troubled  you 
for  the  payment  of  what  you  owed  me — and  Cruy  said  he  was 
aware  of  it,  and  if  he  was  allowed  a  little  time,  he  would  pay 
all  his  debts ;  and  that  he,  Gtiyj  would  most  certainly  do  his 
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best  for  Mr.  Tam$;  that  such  is  not  a  new  assumption  to  take 
the  case  out  of  the  statute  of  limitations. 

2d.  That  if  the  jury  believe  that  Tarns  went  with  witness, 
Kerr^  to  Gtnfs  house,  and  that  while  there,  Tarns  entered  into 
conversation  with  Guy  and  said  to  him,  I  never  troubled  you 
for  the  payment  of  the  debt  you  owed  me;  but  did  not  produce 
or  shew  any  evidence  or  evidences  of  debt  to  said  Gfuy,  nor 
say  nor  intimate  tliat  he  then  held  two  notes  of  said  Gtiy,  or 
indicate  to  Chiyy  in  any  manner,  the  amount  of  his  claims  (hen, 
although  the  jury  believe  that  in  that  conversation  Guy  did  say, 
if  you  will  allow  me  a  little  time,  I  will  pay  your  debt,  and  he 
would  certainly  do  his  best  for  him — does  not  remove  the  bar 
of  the  statute  of  limitations.  Both  of  which  prayers,  the  court 
(AacHEB,  C.  J.,  PuEviANCE  AND  Le  Gbakd,  A.  J.,)  rcfuscd 
to  grant.    Defendant  excepted. 

The  defendant  prosecuted  this  appeal. 

The  cause  was  argued  at  December  term,  1846,  before 
DoasEY,  Chambers,  Magbudeb  and  Mabtin,  J. 

By  Mebedith  for  the  appellant,  and 
By  McMahon  for  the  appellee. 

Dobsey,  J.,  delivered  the  opinion  of  this  court. 

The  defendant's  first  prayer  is  as  follows : 

^^  That  if  the  jury  shall  believe,  that  at  the  interview  between 
Tarns  and  Ouy,  Tarns  said  to  Guy,  I  never  troubled  you  for 
the  payment  of  what  you  owed  me;  and  Guy  said  he  was 
aware  of  it,  and  if  he  was  allowed  a  little  time,  he  would  pay 
all  his  debts,  and  that  he,  Guy,  would  certainly  do  his  best  for 
Mr.  Tarns  ;  that  such  is  not  a  new  assumption  to  take  the  case 
out  of  the  statute  of  limitations.'' 

This  prayer  raises  no  question  as  to  the  conformity  of 
the  proof  to  the  pleadings  in  the  case ;  it  impliedly  assumes 
the  correctness  of  the  pleadings;  and  simply  calls  on  the 
court  to  instruct  the  jury,  as  to  the  law  arising  on  the  facts 
which  it  contains.    But  were  it  otherwise,  and  the  court  below 
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were  assumed  to  ha^e  made  its  refusal  as  well  upon  the  plead- 
ings as  the  proof  recited  in  the  prayer,  the  propriety  of  the 
deciflioo  would  not  be  affected  by  the  assumption.  In  this 
State,  where  a  claim  would  be  barred  by  the  statute  of  limita- 
tions, but  for  its  revival  by  a  subsequent  promise  to  pay,  it  is 
not  necessary  to  declare  upon  the  new  promise.  Its  effect  is 
not  to  give  a  new  and  substantive  cause  of  action,  which  must 
be  declared  on  as  such,  but  to  revive  the  old,  original,  cause  of 
action,  by  removing  the  statutory  bar.  The  original  cause  of 
action  may  be  declared  on,  as  it  has  been  in  this  case,  in  the 
same  manner  as  if  it  had  never  been  obnoxious  to  the  plea  of 
limitations.  If  such  be  the  law  where  the  new  promise  is  made, 
after  the  statutory  bar  has  become  complete,  a  fortiori  should, 
such,  the  law,  be  applied  to  a  case  like  the  present,  where 
before  the  bar  attached  to  it,  the  new  promise  was  made — and 
in  this  respect,  it  i^  immaterial  whether  the  new  promise  be 
absolute,  or  conditional,  ft  is  wholly  a  matter  of  evidence, 
not  of  pleading;  and  the  original  cause  of  action  is  as  effectu- 
ally revived,  the  bar  of  the  statute  as  fully  removed,  by  a  con- 
ditional promise,  the  condition  of  which  has  been  performed,  as 
it  would  be  by  an  absolute  promise. 

What  is  the  nature  of  the  new  promise  stated  in  the  prayer 
to  have  been  made  in  the  case  before  us  ?  That,  if  he  were 
allowed  a  little  time  he  would  pay  all  his  debts.  The  condi- 
tion for  the  allowance  of  a  little  time  has  been  fully  performed 
by  the  forbearance  of  the  plaintiff  below  for  nearly  two  years 
in  the  prosecution  of  his  claim.  To  the  interpretation  given 
by  the  appellant's  counsel  to  the  concluding  words  of  the 
prmnise,  and  that  he,  Gfuy,  would  certainly  do  his  best  for 
Mr.  TamSy  we  cannot  accede.  Those  words  were  not  used 
to  revoke  or  change  the  previous  promise  to  pay  if  a  little 
time  were  allowed  him ;  but  to  strengthen  and  inspire  confi- 
dence in  the  promise  made,  and  to  induce  its  acceptance.  Had 
it  been  the  intent  of  the  appellant  to  promise  to  pay  when  he 
should  be  able,  he  would  have  used  apt  words  for  that  purpose, 
and  not  made,  as  he  did,  a  positive  promise  of  payment,  if  but  a 
little  time  were  allowed  him.    In  refusing  the  instruction  re- 
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quired  by  this  prayer,  the  County  Court  does  not  say  that  the 
promise  made,  if  found  by  the  jury,  is  sufficient  to  take  the 
case  out  of  the  statute  of  limitations.  In  doing  so,  it  would 
have  trenched  upon  the  province  of  the  jury,  in  finding  or  as- 
suming the  fact,  that  the  promise  was  made  in  reference  to  the 
debt  due  the  appellee,  of  which  debt,  proof  had  been  adduced 
before  them.  By  granting  the  prayer,  the  court  would  in  effect 
have  instructed  the  jury,  that  under  the  proof  in  the  cause,  it 
was  not  competent  for  them  to  find  that  fact ;  and  in  doing  so, 
it  is  conceived  there  would  have  been  manifest  error.  We 
therefore  approve  of  the  court's  refusal  of  the  defendant's  first 
prayer. 

By  the  second  prayer,  the  defendant  called  on  the  court  to 
instruct  the  jury,  ^^  that  if  the  jury  believe  that  Tarns  went 
with  witness,  i^err,  to  Guy^s  house,  and  that  while  there,  Tarns 
entered  into  conversation  with  6t<y,  and  said  to  him,  1  never 
troubled  you  for  the  payment  of  the  debt  you  owed  me,  but 
did  not  produce  or  show  any  evidence  or  evidences  of  debt  to 
said  Guy,  nor  say,  nor  intimate,  that  he  then  held  two  notes 
of  said  Guy,  or  indicate  to  Ouy  in  any  manner  the  amount 
of  his  claim,  then,  although  the  jury  believe,  that  in  that  con* 
versation  Guy  did  say,  if  you  will  allow  me  a  little  time 
I  will  pay  your  debt,  and  he  would  certainly  do  his  best  for 
him,  does  not  remove  the  bar  of  the  statute  of  limitations.'' 
Before  the  court  could  have  granted  this  prayer,  it  must 
assume  the  truth  of  every  fact  in  support  of  the  plaintiff's 
claim,  which  the  jury  under  the  testimony  before  them,  were 
competent  to  find.  It  must,  therefore,  assume,  as  facts  found 
by  the  jury,  that  apart  from  the  statutory  bar,  the  defendant  was 
indebted  to  the  plaintiff  in  the  amount  of  the  two  promissory 
notes,  of  which  he  had  given  evidence;  that  such  indebtedness 
was  the  identical  debt  to  which  the  plaintiff  and  defendant  re* 
ferred  in  their  conversation  detailed  in  the  prayer;  and  that  since 
the  promise,  nearly  two  years  elapsed  before  the  plaintiff  had 
instituted  the  present  action  for  the  recovery  of  his  claim. 
These  were  facts  dehors  the  prayer,  and  for  the  finding  of 
which,  by  the  jury,  there  was  evidence  before  them  legally  suffi- 
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cient  for  that  purpose.  To  remove  the  bar  of  the  statute  by  a 
subsequent  promise  to  pay,  it  is  not  necessary  that  the  creditor 
at  the  time  of  such  promise,  should  exhibit  the  evidence  of  his 
claim,  or  state  the  precise  nature  or  amount  thereof.  These 
are  facts  to  be  found  by  the  jury,  who  try  the  issues  joined 
between  the  parties  in  the  suit  instituted,  for  the  recovery  of 
the  debt  The  jury  must  also  find  to  what  debt  or  claim 
the  subsequent  promise  related.  Should  the  evidence  on  the 
part  of  the  plaintiff  show  but  a  single  indebtedness,  the  sub- 
sequent promise  might  well  apply  to  it.  If  the  debtor  alleges 
that  there  was  a  different  debt  to  which  his  promise  might 
apply,  the  onus  of  proving  it  rests  on  him.  See  2  Greenleaf^s 
Ev.  S56,  sec.  441.  To  have  warranted  the  court  in  giving  the 
instruction  demanded  by  the  second  prayer,  the  proof  in  the 
cause  must  have  been  legally  insufficient  to  have  authorized 
the  jury  in  finding  the  two  following  facts,  viz:  That  the 
promise  related  to  the  debt,  of  which  testimony  had  been  given; 
or  that  after  the  promise,  a  little  time  was  not  given  by  the 
plaintiff  before  the  institution  of  his  suit.  Believing  the  testi- 
mony before  the  jury  amply  sufficient  to  warrant  them  in 
finding  both  those  facts,  the  County  Court  committed  no  error 
in  refusing  the  defendant's  second  prayer. 

JUI>GMENT  AFFIRMED. 


Franklin  Fire  Insurance  Company  vs,  Alexander 
Hamill. — December^  1847. 

In  an  action  of  covenant,  the  defendant  pleaded  rum  infiegUy  &c.  wiUi  liberty 
to  give  in  evidence  any  matter  be  niight  have  pleaded ;  provided,  be  gave 
notice  to  the  plaintiff  of  the  matter  of  such  evidence  within,  &c. — ^not  having 
given  the  notice,  the  cause  stood  under  the  plea  filed. 

In  such  action  under  that  plea,  a  parol  agreement  by  which  the  time  of  per- 
formance of  the  covenant  was  enlarged,  is  not  admissible  in  evidence. 

A  contract  of  insurance  against  loss  is  one  of  indemnity.  The  right  to  recover 
is  commensurate  with  the  loss  actually  sustained.    Any  evidence  conducing 


88  CASES  IN  THE  COURT  OF  APPEALS 

Franklin  Fire  Insarance  €o.  v$.  HamiU. — 1847. 

to  show  the  loaa  less  than  that  claimed,  would  be  admissible.  The  doctrine 
relative  to  mitigation  of  damages  has  no  application  to  such  a  case. 
In  an  action  of  covenant,  where  the  plaintiff  was  not  entitled  to  recover,  unless 
he  proved  that  the  property  insured  was  destroyed  by  fire ;  that  notice  of  the 
loss,  and  an  estimate  of  damage  sustained,  were  furnished  the  underwriter, 
according  to  the  terms  of  the  policy,  it  is  error  in  the  County  Court  to  instruct 
the  juiy,  that  the  plaintiff  is  entitled  to  recover,  in  such  a  form  as  to  take 
from  them  the  consideration  of  the  fact— when  the  fire  occurred,  and  assume 
the  day,  or  that  notice  of  the  disaster  was  forthwith  communicated,  and  a 
particular  account  of  loss  furnished  to  the  company. 

Afpeal  from  BaUimore  County  Court, 

This  was  an  action  of  covenant,  commenced  on  the  30th 
August,  1842,  by  the  appellee  against  the  appellant,  to  recover 
a  loss  by  fire,  under  a  policy  of  insurance  of  the  appellants. 

The  defendants  below  pleaded  that  they  had  not  broken  tlieir 
covenant ;  and  the  parties  agreed  that  *'  all  errors  in  pleading 
are  released,  and  any  matter  may  be  given  in  evidence  under 
the  above  plea,  which  might  be  given  in  evidence  under  any 
other  plea,  or  pleaded ;  provided^  notice  in  writing,  of  the  sub^ 
stance  of  such  defence,  be  given  four  weeks  before  the  trial.'' 

At  the  trial,  the  plaintiff  offered  in  evidence  the  policy  of 
insurance  in  this  case,  which  it  was  admitted  was  executed  by 
the  defendants ;  the  destruction  by  fire  of  the  building,  in  whieh 
the  property  insured  by  the  policy  in  this  case,  viz :  a  steam 
engine,  and  the  machinery  of  a  plaster  mill,  was  situated ;  that 
it  was  damaged  by  fire,  which  occurred  on  the  20th  June, 
1842;  an  estimate  of  the  loss  by  fire,  made  out  by  one 
Cassidyy  was  left  with  the  defendants  on  the  15th  July,  1842, 
and  amounted  to  $4,140  47.  The  policy  required  that  all 
persons  insured,  sustaining  any  loss  or  damage  by  fire,  are 
forthwith  to  give  notice  to  the  secretary,  and  as  soon  as  possi- 
ble after,  to  deliver  in  as  particular  an  account  of  their  loss  or 
damage  as  the  nature  of  the  case  will  admit  of;  and  to  produce 
to  the  Company  satisfactory  proof  thereof.  And  proved,  by 
said  CasHdyy  that  said  estimate  contained,  in  his  judgment  and 
opinion,  the  fair  and  just  value  of  the  loss  sustained  by  tbe 
plaintiff  from  said  fire.  And  further  proved,  by  said  duridy 
and  other  witnesses,  that  in  the  judgment  of  Cassidy  and  of  said 
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witnesses,  the  engine  and  machinery  of  the  plaintiff,  damaged 
by  said  fire,  was,  before  such  fire,  worth  from  $3,600  to  $4,000. 
The  defendants  offered  to  giFC  evidence  by  FrancU  H, 
Snnthj  the  agent  of  the  defendants,  by  parol,  that  within  two 
days  after  the  fire  occurred  in  this  case,  the  plaintiff  called  at 
the  ofiSce  of  the  defendants,  and  notified  said  witness  of  the  fire; 
that  said  witness  informed  the  plaintiff  that  he  must  make  out 
his  estimate  of  loss ;  that  within  two  or  three  days  after  said 
fire  occurred,  the  said  Smithy  as  agent  of  the  defendants,  ex- 
amined the  damage  done  to  the  property  of  the  said  plaintiff, 
insured  by  the  policy  in  this  case,  and  finding  the  damage 
trifling,  in  comparison  with  the  sum  insured  by  said  policy, 
elected,  in  behalf  of  defendants,  to  repair  said  insured  property, 
under  the  provisions  in  the  policy,  and  notified  said  plaintiff  of 
such  election,  and  informed  the  plaintiff,  within  three  days  from 
the  occurrence  of  said  fire,  that  the  defendants  were  then  ready 
to  repair  said  insured  property  within  the  time  provided  in  the 
policy ;  but  that  if  said  property  should  be  repaired  before  the 
building  in  which  the  same  was  to  be  repaired  and  put  up,  was 
roofed  in  and  repaired,  that  said  insured  property,  so  repaired, 
would  be  liable  to  injury  from  exposure  to  weather,  &c. ;  and 
that  at  said  interview  between  said  plaintiff  and  the  agent  of  the 
defendants,  as  also  at  several  other  interviews,  it  was  distinctly 
agreed  and  understood  between  them,  that  for  the  benefit  of  said 
plaintiff,  and  to  preserve  his  property  from  such  damage  by 
weather,  &c.,  that  the  time  within  which  said  insured  property 
was  to  be  repaired  and  restored,  according  to  the  provisions 
contained  in  the  policy  in  this  case,  should  be  enlarged  and 
extended,  and  the  repairs  and  restoration  of  said  insured  prop- 
erty dispensed  with,  and  postponed  until  the  building,  in  which 
the  same  was  located,  should  be  repaired  and  made  fit  to  receive 
said  insured  property ;  that  in  pursuance  of  said  last  mentioned 
agreement,  said  witness  went  on  to  repair  said  building  with  all 
possible  despatch ;  that  within  three  days  after  said  fine,  said 
witness  employed  WeUsj  MiUer  ^  Clarke^  machinists,  to  repair 
said  insured  property,  who  took  said  property  in  charge ;  and 
that  as  soon  as  said  building  was  roofed  in  and  repaired,  said 
12        v.6 
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insured  property  was  repaired,  and  put  in  as  good  order  and 
condition  as  it  was  before  the  said  fire:  and  tendered  the 
plaintiff  by  the  following  letter : 

•Sgency  Franklin  Fire  Insurance  Co.  7 
Baltimore^  1th  October ^  1842.     5 
Albxandeb  Hahill,  Esa. 

Dear  Sir^ — I  have  to  inform  you  that  the  engine  and  plaster 
mill  insured  for  you  in  this  office,  which  was  lately  damaged 
by  fire,  is  now  in  complete  repair  and  ready  for  you.  Should 
any  part  of  the  work  not  meet  your  approbation,  you  will  please 
point  it  out,  and  if  the  complaint  be  well  founded,  it  shall  be 
attended  to.  F.  H.  Smith,  *Sgent, 

(Endorsed,)    ^^  Alexander  Hamili^  Esq.j  present.^ 

But  that  he  refused  to  receive  the  same,  by  his  reply  to  said 
letter. 

&>, — I  have  your  extraordinary  note  of  7th  October,  given 
me,  after  your  Company  had  violated  every  engagement,  and 
afler  a  controversy  pending,  for  the  recovery  of  the  amount  of 
your  insurance  and  suit  instituted  for  redress,  I  hardly  expected 
that  you  would  have  added  insult  to  injury;  but  after  the  course 
you  have  pursued,  what  should  I  not  expect  from  you  i 

Your  ob't  servant, 

Oct,  6thj  1842.  Alexander  Hamill. 

(Endorsed,)  ^^  Francis  H,  Smilh^  Esq,,  Agent  oj  Franklin 
Fire  Insurance  Company^  present.^' 

That  two  or  three  days  after  the  time  limited  for  the  repair 
of  the  insured  property  specified  in  the  policy  had  elapsed — 
that  is  to  say :  on  the  20th  August,  1 842,  Mr,  Glennj  as  coun- 
sel for  the  plaintiff,  called  at  the  oflSce  of  the  defendants  and 
demanded  the  payment  of  the  amount  insured  by  the  policy, 
when  he,  the  witness,  informed  said  counsel  of  the  agreement 
between  said  plaintiff  and  defendant,  enlarging  the  time  for  the 
performance  of  the  said  repairs,  &c.  The  witness  also  stated, 
that  the  defendants  had  a  policy  on  the  said  house  at  the  time 
of  the  fire,  and  elected  to  repair  the  same.    The  defendants 
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further  offered  in  evidence  by  Wm,  C.  JWoIe,  that  he  was  at 
the  time  of  said  fire,  clerk  for  the  defendants ;  and  that  he,  the 
witness,  was  present  at  frequent  conversations  at  different  times, 
between  the  plaintiff  and  Mr.  Smithy  the  agent  of  the  defen- 
dants, one  of  which  occurred  the  day  after  the  fire — in  which 
it  was  agreed  and  understood  between  said  plaintiff  and  said 
agent,  that  the  time  limited  in  the  policy  in  this  case,  for  the 
repairs  and  restoration  of  the  property  insured  by  the  policy 
of  insurance  in  this  case,  should  be  enlarged  and  extended;  and 
that  said  repairs  and  restoration  of  said  insured  property  should 
be  postponed,  until  after  the  roofing  in  and  repairing  the  build- 
ing in  which  said  insured  property  was  located;  that  the  de- 
f^ants  were  ready  at  any  time  after  said  fire  occurred  to 
repair  said  insured  property,  and  offered  the  plaintiff  to  repair 
said  property  in  the  presence  of  the  witness,  which  offer  said 
plaintiff  declined,  and  preferred  that  said  property  should  not 
be  repaired  and  restored  until  after  the  building,  in  which  the 
same  was  located,  should  be  roofed  in  and  repaired ;  and  that 
in  consequence  of  said  arrangement,  said  insured  property  was 
not  repaired  within  the  time  limited  in  the  policy. 

The  defendants  further  offered  in  evidence  by  WeUs  and 
Thomas  J.  MeUthewSy  practical  machinists,  that  they  were  em- 
ployed by  the  defendants  to  repair  the  steam  engine  and  ma- 
chinery, which  was  the  subject  matter  of  insurance  in  this  case ; 
that  said  insured  property  was  put  into  the  hands  of  said  wit- 
nesses for  repairs,  within  two  or  three  days  after  the  fire 
occurred,  and  they  commenced  said  repairs  forthwith,  and 
prosecuted  the  same,  from  time  to  time,  as  their  convenience 
permitted ;  that  they  did  not  hurry  the  execution  of  the  said 
repairs,  because  they  were  informed  by  the  agent  of  the  de- 
fendants, that  there  was  no  need  of  hurry,  and  that  said  repairs 
were  fully  finished  and  completed,  and  put  in  as  good  order 
and  condition  as  the  said  insured  property  was  before  said  fire 
occurred,  (if  not  in  better  condition,)  by  the  3d  October,  1842 ; 
and  tbat  the  whole  cost  of  said  repairs  was  ^S50,  which  was 
paid  by  defendants ;  that  said  plaintiff  was  notified,  by  letter 
from  the  said  agent  of  said  defendants,  dated  7th  October, 
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1842,  that  Baid  ioBured  property  was  ready  for  said  plaintiff. 
The  said  witness  of  defendants  also  stated  upon  cross-exami- 
nation, that  he  had  no  recollection  that  after  the  said  estimate 
of  loss  was  left  with  the  defendants  on  the  18th  July,  1842,  as 
aforesaid,  any  other  conversation  was  had  between  plaintiff 
and  said  Smithy  in  relation  to  any  agreement  to  waive  the  time 
for  repairing  said  insured  property,  as  such  time  is  limited  by 
the  policy,  and  by  said  witness,  as  well  as  by  said  Smith ;  that 
after  Mr.  Glenfij  as  the  attorney  of  the  plaintiff,  demanded 
payment  of  said  loss,  on  the  20th  August,  no  understanding  or 
agreement  was  had  between  plaintiff  and  defendants,  in  regard 
to  any  such  waiver,  but  neither  of  said  witnesses  ever  heard 
from  plaintiff  within  thirty  days  after  notice  of  loss  as  afore- 
said, that  he  would  not  waive  said  time  for  such  repairs.  And 
the  plaintiff  gave  in  evidence  that  he  consulted  said  Ofeim,  as 
counsel,  in  relation  to  said  claim,  and  that  under  the  advice  of 
said  Glenn,  said  estimate  of  loss  was  made  out  and  left  with  the 
defendants'  said  agent,  so  as  to  authorize  plaintiff  to  recover 
the  amount  of  said  loss,  after  the  end  of  thirty  days  from  the 
leaving  of  said  estimate  with  the  defendants. 

The  defendants  also  gave  in  evidence,  that  notwithstanding 
the  leaving  of  such  estimate  of  loss,  and  the  demand  of  pay- 
ment by  said  Glenn,  as  attorney  of  plaintiff,  on  the  18th  July 
and  20th  August,  1842,  respectively,  the  defendants,  nor  said 
Smith,  did  not  proceed  to  repair  said  loss  within  thirty  days 
from  either  period,  although  the  same  could  have  been  repaired 
at  any  time  within  ten  days ;  nor  did  he,  they  or  said  agent, 
then  direct  said  WelU,  MUUr  ^  Clarke,  to  make  such  repairs 
with  practical  expedition. 

The  plaintiff  further  gave  in  evidence,  that  said  insured 
property  was  not  fully  repaired,  but  stood  in  need  of  some 
$30  or  $40  of  additional  work,  in  order  to  place  the  same  in 
working  condition,  and  that  the  same  was,  after  being  repaired 
as  aforesaid,  sold  at  public  auction  under  a  distress  for  two 
quarters  rent  due  by  the  plaintiff,  one-half  of  which  accrued 
after  said  fire,  and  brought  the  sum  of  $240. 


OF  MARYLAND.  93 

Franklin  Fire  Insurance  Co.  vs.  Uamill. — 1847. 

The  plaintiff  prayed  the  court  to  instruct  the  jury  as  follows: 

1st.  ^^That  the  plaintiff  is  entitled  to  recover  the  amount  of 
damage  he  actually  sustained  by  the  fire,  which  occurred  on  the 
20th  July,  1842,  if  the  jury  believe  that  his  loss  was  not 
repaired  by  the  defendants  within  the  time  stated  in  the  policy, 
and  has  not  since  been  paid,  and  that  no  parol  evidence  is  ad* 
missible  to  shew  that  said  HamiU  consented,  in  opposition  to 
the  terms  of  said  policy,  to  allow  such  repairs  to  be  made  at 
any  time  after  the  period  specified  in  such  policy. 

2d.  ^  That  even  if  such  parol  evidence  were  admissible,  that 
the  delivery  to  said  defendants  of  an  estimate  of  loss,  the  de- 
mand of  payment  and  institution  of  suit  was  a  rescission  of  such 
arrangement,  and  unless  defendants  repaired  or  paid  as  afore- 
said, within  thirty  days  after  such  rescission,  plaintiff  is  entitled 
to  recover  for  the  actual  loss  sustained  by  him  by  said  fire.^^ 

The  defendants  prayed  the  court  to  instruct  the  jury  as 
follows : 

Ist.  "That  the  testimony  of  F.  H.  Smith  and  W.  C.  JVcafc, 
in  relation  to  the  agreement  between  the  plaintiff  and  the  agent 
of  the  defendants,  for  the  extension  and  enlargement  of  the  time 
specified  in  the  policy  of  insurance  in  this  case,  for  the  com- 
pletion of  the  repairs,  &c.  of  the  subject  matter  of  insurance,  in 
case  of  loss  or  damage,  is  admissible,  for  the  purpose  of  proving 
that  said  time  was,  by  such  agreement,  enlarged  and  extended. 

2d.  ^^That  if  the  jury  believe  the  testimony  of  Smith  and 
JWab,  mentioned  in  the  first  prayer,  that  the  plaintiff  is  not 
entitled  to  recover  in  this  case. 

Sd.  "  If  the  jury  believe  from  the  evidence,  that  after  the 
loss  by  fire  in  this  case,  and  before  the  expiration  of  the  period 
specified  in  the  policy,  for  the  repairs  or  restoration  of  the  sub- 
ject matter  of  insurance,  it  was  agreed  between  the  plaintiff  and 
the  agent  of  the  defendants,  with  a  view  to  the  interest  and  ad- 
vantage of  the  plaintiff,  that  the  time  for  said  repairs  and  res- 
toration of  the  subject  matter  of  insurance  should  be  enlarged 
and  extended,  until  the  building  in  which  said  subject  matter 
of  insurance  was  located,  could  be  repaired  and  made  fit  for 
the  reception  of  said  subject  matter  of  insurance ;  and  that  the 
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defendants,  relying  upon  such  agreement,  without  any  notice  to 
the  contrary  from  plaintiff,  failed  to  have  the  said  repairs,  &c. 
made  within  the  period  speci6ed  in  said  policy;  that  the  plain- 
tiff is  not  entitled  to  recover  in  this  case. 

4th.  ^*  That  the  testimony  of  SmUh  and  JVecUej  in  reference 
to  the  agreement  mentioned  in  the  first  prayer,  is  admissible  in 
mitigation  of  damages.^' 

The  court  (Lb  Grand,  A.  J.,)  granted  the  plaintiff ^s  fir$i 
prayer,  but  refused  the  second,  and  refused  all  the  defendants' 
prayers;  to  which  granting  of  the  plaintiff's  JirH  prayer,  and 
refusing  to  grant  the  defendants'  prayers,  the  defendants 
excepted. 

The  defendants  below  prosecuted  this  appeal. 

The  cause  was  argued  before  Dorsby,  Chambbbs,  Ma* 
ORUDBB  and  Martin,  J. 

By  Tbacklb  and  MoMahon  for  the  appellants,  and 

Bt  Meredith  and  Rbverdt  Johnson  for  the  appellees. 

Martin,  J.,  delivered  the  opinion  of  this  court. 

In  this  case,  an  action  of  covenant  was  instituted  by  the 
appellee  against  the  appellants,  on  a  policy  of  insurance  against 
loss  by  fire,  executed  by  the  Inmranee  Company ^  on  the  14th 
May,  1842. 

The  defendant  pleaded  non  ittfregU  conoefUumemj  to  whicb 
was  annexed  the  following  agreement,  signed  by  the  counsdi 
in  the  cause : 

^^  All  errors  in  pleading  are  released,  and  any  matter  may  bo 
given  in  evidence  under  the  above  plea,  which  might  be  given 
in  evidence  under  any  other  plea  or  pleas — promdedj  notice  in 
writing  of  the  substance  of  such  defence  be  given  four  weeks 
before  the  triaL" 

It  does  not  appear  from  the  record  that  notice  in  writing 
was  given  by  the  defendants,  of  the  defence  on  which  tbey  in* 
tended  to  rely  as  required  by  the  agreement,  and  the  case 
stands  on  the  plea  of  non  ir^rtgU  cowDtniUmim. 
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In  this  condition  of  the  pleadings,  it  is  clear  that  the  parol 
agreement  for  the  extension  of  the  time,  within  which  the 
property  might  be  repaired  by  the  Insurance  Companyy  ac- 
cording to  the  stipulations  of  the  policy,  was  inadmissible,  as 
there  was  no  plea  to  which  it  could  be  applied. 

The  court,  therefore,  committed  no  error  in  rejecting  the 
defendants' /f«(,  second  and  third  prayers. 

The  court  below  were  also  correct  in  rejecting  the  defen- 
dants' fourth  prayer. 

In  a  contract  of  indemnity,  like  the  one  under  consideration, 
the  right  to  recover  must  be  commensurate  with  the  loss 
actually  sustained  by  the  plaintiff,  and  any  evidence  conducing 
to  show  that  the  damage  consequent  upon  the  fire  was  less 
than  that  claimed  by  the  plaintiff,  would  be  admissible;  but 
the  doctrine  relative  to  the  mitigation  of  damages,  has  no  ap- 
plication to  a  case  of  this  description. 

The  plaintiff,  in  his  first  prayer,  asked  the  court  to  instruct 
the  jury : 

^  That  he  is  entitled  to  recover  the  amount  of  damage  he 
actoally  sustained  by  the  fire,  which  occurred  on  the  20th 
July,  1842,  if  the  jury  believe  that  his  loss  was  not  repaired 
by  the  defendants  within  the  time  stated  in  the  policy,  and  has 
not  since  been  paid;  and  that  no  parol  evidence  is  admissible  to 
show  that  said  HamU  consented,  in  opposition  to  the  terms  of 
the  said  policy,  to  aUow  such  repairs  to  be  made  at  any  time 
after  the  period  specified  in  said  policy.'' 

By  the  d^h  article  of  the  policy,  it  is  stipulated : 

*^  That  all  persons  assured  by  the  Company,  sustaining  any 
loss  or  damage  by  fire,  are  forthwith  to  give  notice  to  the 
secretary,  and  as  soon  as  possible  after,  deliver  in  as  particular 
an  account  of  their  loss  or  damage,  as  the  nature  of  the  case 
will  admit  of,  and  to  produce  to  the  Company  satisfactory 
proof  thereof." 

It  is  evident  that  the  plaintiff  in  this  case  was  not  entitled 
to  recover,  unless  he  proved  that  the  property  insured  was 
destroyed  by  fire ;  and,  that  notice  of  the  loss  was  given,  and 
an  estimate  of  the  damage  sustained,  furnished  to  the  Company, 
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as  required  by  the  eighth  article  of  the  policy  of  insurance. 
And,  although  the  court  were  correct  in  deciding  that  the  parol 
agreement  was  inadmissible  under  the  pleadings  in  the  cause; 
yet,  they  erred,  we  think,  in  granting  the  prayer,  because,  by 
so  doing,  they  assumed  as  facts,  questions  which  should  have 
been  submitted  to  the  consideration  of  the  jury.  The  cases  of 
Crawford  vs.  Berry^  6  6.  ^  /.  71,  and  the  Charleston  Insu- 
ranee  Company  vs.  Corner^  are  conclusive  on  this  point 

In  the  last  case,  the  court  says : 

^^  The  first  and  second  instructions  are,  in  eflTect,  an  assertion 
by  the  court,  that  the  Eliza  Davidson  was  captured  and  de- 
tained by  the  Pearly  and  ,in  the  third  instruction,  that  the  Cor-- 
rientes  was  blockaded  on  and  after  the  ship's  release  at  Mon- 
teoideo.  Doubtless,  the  jury  would  have  found  these  facts 
according  to  the  testimony,  but  the  suflBciency  of  evidence  to 
satisfy  the  jury,  or  the  circumstance,  that  it  is  all  on  one  side, 
does  not  authorize  the  court  to  instruct  the  jury,  that  it  proves 
the  fact.  They  have  the  power  to  refuse  their  credit,  and  no 
action  of  the  court  should  control  the  exercise  of  their  admitted 
right  to  weigh  the  credibility  of  evidence.  In  thus  incautiously 
expressing  their  opinion,  the  court  erred." 

It  is  apparent  from  an  examination  of  this  prayer,  that  the 
court,  by  instructing  the  jury  that  the  plaintiff  was  entitled  to 
recover,  assumed  the  fact,  that  a  fire  occurred  on  the  day 
mentioned  in  the  prayer,  and  also,  that  notice  of  the  disaster 
was  forthwith  communicated  to  the  secretary  of  the  Company, 
and  a  particular  account  of  the  loss  or  damage  sustained  by  the 
plaintiff,  delivered  as  soon  as  possible  after  the  fire,  in  con- 
formity with  the  stipulations  of  the  contract  These  were 
questions  for  the  consideration  of  the  jury,  and  the  court  erred 
in  granting  the  prayer. 

The  judgment  of  the  County  Court,  is,  therefore,  reversed. 
But,  we  desire  to  be  understood,  as  expressing  no  opinion  on 
the  question,  whether  the  parol  agreement  offered  in  evidence 
by  the  defendants,  would  have  been  admissible  in  a  different 
condition  of  the  pleadings. 

JUDGMENT  REVERSED  AND  PROCEDENDO   AWARDED. 


1 
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Jambs  V.  Wagner  and  E.  A.  Marshall  v$,  Mendez  I. 

Cohen. — December  y  1847. 

After  decree  for  a  sale  of  real  property,  a  sale  reported  by  the  trustee,  and 
exceptions  filed  to  its  ratification  still  pending,  a  party  interested  in  the 
proceeds  of  sale  applied  to  the  Chancellor  for  an  injunction,  on  the  ground 
that  the  reported  purchaser,  without  the  sanction  of  the  court  or  those  inter- 
ested, had  assumed  the  power  to  rent  the  property — and  that  it  was  about  to 
he  used  by  his  lessee.  The  object  of  the  injunction  was  to  restrain  such  use. 
HM,  that  as  it  was  not  alleged  that  the  property  was  subject  to  waste  in  the 
hands  of  the  purchaser,  or  his  lessee,  or  that  its  preservation  was  endangered 
by  the  disposition  which  the  reported  purchaser  had  made  of  it — the  injunction 
should  not  have  been  granted. 

Upon  an  appeal  under  the  act  of  1886,  ch.  380,  from  the  granting  of  an  injunc- 
tion only,  this  court  is  confined  to  the  case  made  by  the  bill  or  petition.  It 
does  not  examine  the  answer. 

The  necessity  of  filing  an  answer  is  imposed  upon  the  defendant,  as  one  of  the 
conditions  on  which  his  right  to  appeal  depends.  The  object  of  the  act,  in 
such  requisition,  vras  to  prevent  delay. 

A  contract  of  sale,  made  between  the  court  as  the  vendor  of  property,  through 
the  agency  of  a  trustee,  and  the  purchaser,  is  never  regarded  as  consummated 
until  it  has  received  the  sanction  and  ratification  of  the  court. 

If  the  purchaser  has  not  assumed  the  responsibility  of  protecting  the  property, 
by  taking  possession  of  it,  any  loss  that  may  be  sustained  by  its  injury  or 
deterioration  in  the  interval  between  the  sale  and  final  ratification,  falls  upon 
the  vendor.  Still  it  gives  to  the  purchaser  an  inchoate  and  equitable  title, 
which  becomes  complete  by  the  ratification  of  the  court. 

A  ratification  retroacts,  and  the  purchaser  is  regarded,  by  relation,  as  the  owner 
firom  the  period  of  sale.  He  is  entitled  to  the  intermediate  rents  and  profits ; 
cannot  escape  from  the  sale,  because  disadvantageous,  and  is  bound  to  pay 
interest  on  the  purchase  money  from  its  date. 

Possession  obtained  by  a  purchaser  from  a  trustee  acting  under  a  decree,  though 
before  ratification,  is  not  unlawful. 

Where  a  sale  under  a  decree  is  vacated,  the  purchaser,  having  been  let  into 
possession  by  the  trustee,  and  enjoyed  the  use,  is  responsible  for  rents  and 
profits. 

A  party  interested  in  the  proceeds  of  property  decreed  to  be  sold,  although  his 
right  in  the  property  is  merged  in  the  decree,  retains  such  an  interest  as  will 
enable  him  to  apply  to  the  court,  which  rendered  the  decree,  to  protect  and 
preserve  the  estate  from  injury  and  waste. 

Appeal  from  the  Court  of  Chancery. 

The  bill  in  this  cause  was  filed  on  the  28th  May,  1839,  for 
the  sale  of  the  Holliday  Street  Theatre^  in  the  City  of  BaUi- 
13        V.6 
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more.  A  decree  was  passed  for  its  sale,  and  the  trustee  re- 
ported, that  on  the  20th  June,  1846,  at  the  Exchange^  in  the 
City  of  Ballimore^  and  at  one  o'clock,  P.  M.,  he  sold  said 
property  to  James  V.  Wagner^  the  highest  bidder  therefor,  at 
the  sum  of  $13,000,  according  to  notice,  &c. 

The  Chancellor  passed  the  usual  order  for  a  confirmation 
niH^  &c.,  the  22d  August,  1846. 

On  the  22d  July,  1846,  the  appellee  filed  his  exceptions  to 
the  ratification  of  the  sale  made  by  the  trustee,  which  the  trus- 
tee answered,  denying  the  grounds  thereof. 

On  the  9th  September,  1846,  Mendez  L  Cohen  filed  his  pe- 
tition, alleging  that  on  the  22d  July,  he  filed  certain  exceptions 
to  the  final  ratification  of  the  report  of  J.  H»  B,  LaJtrobe^  E$q.^ 
trustee  in  this  cause,  and  upon  the  filing  of  which  petition,  &c. 
on  the  23d  July,  1846,  an  order  was  passed  that  the  said  ex- 
ceptions should  stand  for  hearing  on  the  22d  September,  then 
next  ensuing.  He  further  states  that  a  copy  of  said  order  and 
said  exceptions  was  duly  served,  according  to  the  exigency  of 
the  said  order,  as  by  the  admission  of  service  will  appear; 
that  the  said  exceptions  are  yet  pending  and  undecided ;  and 
that  your  petitioner  has  given  notice  of  his  intention  to  take 
evidence  in  support  of  the  same,  commencing  on  Thursday 
morning  next;  that  on  the  evening  of  Monday,  the  7th  September^ 
instant,  according  to  previous  announcement  by  handbills,  and 
by  advertisement  in  the  Baltimore  newspapers,  the  Theatre,  in 
the  said  proceedings  mentioned,  was  opened  and  a  theatrical 
performance  was  had,  under  the  authority  and  management  of 
a  certain  E.  A.  Marshall^  as  professed  lessee  thereof;  and  your 
petitioner  herewith  exhibits,  as  a  part  of  this  petition,  a  copy 
of  the  advertisement  of  said  performances ;  that  upon  diligent 
enquiry,  he  is  satisfied  that  said  Marshall  claims  to  be  lessee, 
in  virtue  of  a  contract  and  agreement,  made  by  or  on  behalf  of 
James  F.  Wagner^  who  is  reported  as  the  purchaser  of  said 
Theatre  in  the  aforesaid  report  of  said  trustee — and  to  the  rati- 
fication of  which  said  sale,  objection  was  made  by  the  aforesaid 
exceptions,  filed  by  your  now  petitioner.     He  therefore  alleges 
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and  charges,  that  said  Wagner  (or  some  agent  of  his  assuming 
to  act  on  his  behalf,  and  whose  act  he  has  adopted,)  has  take& 
upon  himself,  pending  the  said  exceptions,  and  without  any 
application  to  the  Court  of  Chancery  for  its  sanction  thereof, 
to  rent  said  property,  as  if  the  said  reported  sale  were  rati- 
fied and  confirmed,  or  as  if  he  were  the  owner  and  actual 
proprietor  of  said  property,  thereby  wholly  disregarding  the 
said  exceptions,  which  were  set  down  for  hearing  on  the  22d 
September. 

Your  petitioner  further  states,  that  he  is  the  owner  of  thirty- 
six  shares  of  the  stock,  and  as  such,  largely  interested  in  the 
proceeds  of  the  sale  of  said  property;  that  said  contract  with 
said  Marshall,  was  made  without  any  conference,  as  far  as  he 
knows,  with  any  of  the  stockholders — and  certainly  without  con- 
ference with  any  number  of  the  stockholders,  and  with  no  one, 
as  he  verily  believes,  in  the  capacity  of  a  stockholder;  and  be 
is  advised  and  respectfully  insists,  that  pending  said  exceptions, 
and  until  it  shall  be  decided  whether  or  not  the  said  reported 
sale  shall  stand,  the  said  property  is  under  the  control  of  this 
court,  and  cannot  lawfully  be  leased  by  any  one,  without  its 
previous  sanction.  Your  petitioner,  on  the  foundation  of  his 
interest,  objects  to  the  leasing  of  said  property,  by  or  to  any 
one,  unless  under  the  sanction  of  this  court,  and  on  such  terms 
as  may  seem  meet;  and  he  exhibits  this  petition  on  behalf  of 
himself,  and  of  all  other  stockholders,  and  of  other  persons  in- 
terested in  the  proceeds  of  the  final  sale,  who  shall  come  in 
and  contribute  to  the  expense  of  this  suit 

Prayer  for  injunction  to  the  said  James  V,  Wagner  and  to 
said  E.  A,  Marshall,  commanding  them,  and  each  of  them,  to 
abstain  from  using  said  Theatre  for  theatrical  performances  or 
otherwise,  by  themselves  or  others,  pending  the  questions 
which  arise  on  the  said  exceptions,  and  to  direct  the  manner 
in  which  notice  shall  be  given  to  the  said  James  V.  Werner 
and  said  E,  A.  Marshall,  of  the  nature  and  object  of  this 
petition,  &c. 

The  Chancellor  (Bland)  ordered  an  injunction,  as  prayed. 
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This  petition  was  answered  by  the  appellants,  who  there- 
upon appealed  to  this  court,  from  the  order  granting  the 
injunction. 

The  cause  was  argued  at  December  term,  1846,  before 
Archer,  C.  J.,  Dorsey,  Spence,  Magruder  and  Martin,  J. 

By  Glenn,  Johnson  and  McMahon  for  the  appellants,  and 
By  McLean  and  William  Schley  fox  the  appellees. 

Martin,  J.,  delivered  the  opinion  of  this  court. 

It  appears  from  the  record  in  this  case,  that  a  decree  was 
passed  by  the  Chancellor  on  the  29th  of  May,  1839,  for  the  sale 
of  the  premises  on  which  is  erected  the  Holliday  Street  Theatre^ 
in  Ballimorey  and  a  trustee  appointed  to  make  the  sale.  On 
the  22d  of  June,  1846,  the  trustee  reported  that  he  had  sold 
the  property  on  the  20th  of  June,  1846,  to  /.  V.  Wagner^  the 
appellant ;  and  on  the  day  on  which  this  report  was  returned, 
an  order  nui  for  its  ratification  was  passed,  limiting  the  time 
within  which  cause  against  its  confirmation  was  to  be  shown 
to  the  22d  of  August,  1846.  Exceptions  to  the  ratification  of 
this  sale  were  exhibited  by  the  appellee,  on  the  22d  of  July, 
1846,  and  were  ordered  to  stand  for  hearing  on  the  22d  of 
September,  1846.  The  trustee  put  in  his  answer  to  these 
exceptions  on  the  31  st  of  July,  and  on  the  9th  of  September, 
1846,  an  order  was  obtained,  authorizing  the  parties  to  take 
testimony  in  relation  to  this  disputed  sale. 

On  the  9th  of  September,  1846,  the  appellee  filed  bis  peti- 
tion, in  which,  after  stating  the  pendency  of  the  exceptions,  he 
alleges,  that  theatrical  performances  had  been  advertised  to 
take  place  in  the  Theatre,  by  E.  A,  Marshally  who  claimed 
to  be  the  lessee  of  the  appellant,  Wagner^  and  charges  that 
the  appellant  had  assumed,  pending  the  exceptions,  and  with- 
out the  sanction  of  the  court,  to  rent  the  property  to  MarshaU. 
The  petition,  then,  after  averring  the  appellee^s  interest  in  the 
property  sold  and  its  proceeds,  as  a  stockholder,  and  that  the 
lease  to  Marshall  was  made  without  the  concurrence  of  any  of 
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the  stockholdere,  prays  that  an  injunction  may  be  granted,  re- 
straining Wagner  and  JUarshaU  from  using  the  Theatre  for 
theatrical  or  other  purposes,  until  the  exceptions  are  decided. 

On  the  9th  of  September,  1846,  an  injunction  was  granted, 
in  conformity  with  the  prayer  of  the  petition,  and  the  answer 
of  the  appellants  having  been  filed  on  the  12th  of  September, 
an  appeal  was  taken  from  the  order  of  the  Chancellor  to  this 
court. 

As  the  appeal  in  this  case  has  been  taken  by  the  appellants, 
in  conformity  with  the  provisions  of  the  Act  of  Assembly,  of 
1835,  ch.  380,  the  first  question  presented  for  our  considera* 
tion,  is,  whether,  in  revising  the  order  of  the  Chancellor,  we 
are  confined  to  the  case  as  made  by  the  petition  ?  or,  are  at 
liberty  to  examine  the  answer  which  was  filed  by  the  appel- 
lants, as  preliminary  to  their  right  of  appeal  ? 

The  third  section  of  the  Act  of  Assembly  provides :  ^^  That 
where  any  injunction  shall  issue  from  the  Court  of  Chancery, 
or  any  county  court,  as  a  court  of  equity,  the  defendant  may 
appeal,  the  answer  of  such  appellant  being  first  filed,  from  the 
order  of  the  Chancellor,  granting  the  injunction  or  refusing  to 
dissolve  it,  to  the  Court  of  Appeals  of  the  Shore  where  such 
injunction  shall  have  issued,  and  the  said  court,  at  the  first 
term  to  which  the  case  shall  be  transmitted,  shall  determine  the 
said  appeal,  and  shall  pass  such  order  in  the  premises  as  to  it 
may  seem  right.'' 

In  the  case  of  the  Union  Bank  vs.  PouUney  Sf  EllicM,  8  O. 
^  J.  324,  an  appeal  was  taken  by  the  Union  Bank  from  an 
order  of  the  Chancellor,  granting  an  injunction,  under  the  third 
section  of  the  act,  to  which  we  have  adverted.  The  answer 
pf  the  appellant  having  been  filed,  it  was  contended  by  his 
eouDsel,  that  it  was  the  duty  of  the  court  to  examine  it  But 
the  Court  of  Appeals  placed  their  decision  upon  the  allegations 
of  the  bill  alone,  without  referring  to  the  answer,  and,  although 
the  question  was  not  directly  determined,  the  implication 
firom  the  opinion  of  the  court  is,  that  they  considered  the  bill 
as  the  only  paper  in  the  cause  which  they  were  authorized  to 
examine.    This  is,  we  think,  the  correct  view  of  the  power  of 
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the  court,  when  acting  upon  a  case  brought  before  it,  by  an 
appeal  under  the  provisions  of  the  act  of  1835,  ch.  380.  It 
must  be  apparent,  that  if  this  court,  in  reviewing  the  order 
passed  by  the  Chancellor,  and  pronouncing  upon  its  correct- 
ness, was  influenced  by  a  paper  not  exhibited  below,  it  would 
become  practically  engaged  in  the  exercise  of  original  juris- 
diction. The  legislature  intended  to  confer  upon  the  court  no 
such  power,  and  the  necessity  of  filing  an  answer  was  imposed 
upon  the  defendant,  as  one  of  the  conditions  on  which  his  right 
of  appeal  depended,  solely  for  the  purpose  of  preventing  un- 
necessary delay. 

Putting  aside  then  the  answer  of  the  appellants,  as  a  paper 
to  which  the  court  cannot  look  in  reviewing  the  order  of  the 
Chancellor,  we  turn  to  the  petition,  for  the  purpose  of  inquiring 
if  a  proper  case  was  presented  for  the  application  of  the  writ 
of  injunction. 

It  is  certainly  true  that  a  contract  of  sale  made  between  the 
court  as  the  vendor  of  the  property,  through  the  agency  of  a 
trustee,  and  the  purchaser,  is  never  regarded  as  consummated 
until  it  has  received  the  sanction  and  ratification  of  the  court. 
And,  therefore,  if  the  purchaser  has  not  assumed  the  responsi- 
bility of  protecting  the  property,  by  taking  possession  of  it, 
any  loss  that  may  be  sustained  by  its  injury  or  deterioration,  in 
the  interval  between  the  sale  and  the  final  ratification,  falls 
upon  the  vendor.  In  the  case  of  ex  parte  Minor^  1 1  Ves.  559, 
it  was  determined :  ^^  That  a  purchase  before  the  master,  is 
not  complete  before  confirmation  of  the  report.  Therefore,  a 
loss  by  fire  after  the  report,  but,  before  confirmation,  falls  upon 
the  vendor." 

Although  this  is  the  character  of  the  imperfect  right  acquire4 
by  a  purchaser  at  a  sale  of  this  kind ;  yet,  it  gives  to  him,  an 
inchoate  and  equitable  title  which  becomes  complete  by  the 
ratification  of  the  court.  When  this  is  accomplished,  the  rati- 
fication retroacts,  and  he  is  regarded  by  relation  as  the  owner 
from  the  period  of  the  sale.  He  is  as  such  proprietor  entitled 
to  the  intermediate  rents  and  profits  of  the  estate ;  be  cannot 
escape  firom  the  sale,  because,  he  may  believe  it  to  be  disad- 
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raotageouSy  and  is  bound  to  pay  interest  on  the  purchase 
money  from  its  date ;  and  has,  therefore,  a  direct  and  strong 
interest  in  protecting  the  property  from  injury,  and  rendering 
it  as  productive  as  possible. 

The  petition  is  silent  as  to  the  mode  in  which  this  property 
was  acquired  by  Wagner^  the  appellant ;  but  the  legitimate  in* 
ference  is,  that  be  was  placed  there  by  the  trustee ;  and,  we 
think,  a  possession  thus  obtained  with  the  consent  of  the  trustee, 
as  the  agent  of  the  court,  cannot  be  characterized  as  unlawful. 
We  can  perceive  no  reason  why  possession  should  be  with* 
held  from  a  purchaser  who  had  complied  with  the  terms  of 
sale,  who  has  a  large  stake  in  the  preservation  of  the  property, 
and  who  is  justly  entitled  to  its  use  as  an  equivalent  for  the 
interest  which  he  pays  on  the  purchase  money.  It  is  to  be  re* 
marked,  that  the  appellee  does  not  attempt  to  disturb  the  ap- 
pellant in  his  possession  of  this  property ;  but  seeks  only  to 
restrain  him  from  using  it  as  a  Theatre,  or,  for  any  other  pur- 
pose. This  is  the  act  of  which  the  petitioner  complains,  and 
which  he  endeavored  to  redress  by  the  interposition  of  the 
coart  He  has  placed  his  case  upon  the  single  ground,  that 
Wagner  has  assumed  the  control  and  direction  of  the  property, 
as  if  it  was  his  own,  pending  the  controversy  in  relation  to 
these  exceptions. 

We  have  already  said,  that  by  a  decree  for  the  sale  of  this 
property,  it  vested  in  the  Court  of  Chancery,  and  was  held  for 
the  benefit  of  those  interested  in  the  sale,  and  in  the  distribu- 
tion of  the  fund.  It  was  the  unquestioned  duty  of  the  court,  as 
the  proprietor  of  this  property,  on  the  application  of  any  of  the 
parties  interested,  to  have  adopted  such  measures  as  might  be 
necessary  for  its  preservation  in  the  interval  between  the  sale 
and  the  action  of  the  court  in  reference  to  the  question  of  final 
ratification ;  and  to  have  devoted  it  during  that  period  to  some 
profitable  purpose.  This  object,  the  court  would  have  accom- 
plished, by  directing  a  temporary  lease  of  the  Theatre.  And 
as  this  had  already  been  done  by  the  purchaser,  who  was  in- 
terested in  the  preservation  of  the  property,  and  in  making  it 
available,  we  can  discover  no  reason  for  disturbing  the  lease ; 
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and  think,  that  the  Chancellor  in  the  exercise  of  a  wise  discre- 
tion, looking  to  the  interests  of  those  who  were  concerned  in 
the  proceeds  of  the  property,  should  have  refused  the  injunc- 
tion. No  injury  could  result  to  the  creditors  entitled  to  the 
fund,  as  upon  the  contingency  of  the  sale  being  vacated,  and 
the  property  re-sold,  Werner  would  have  been  clearly  re- 
sponsible in  equity  for  its  use  and  occupation. 

The  bill  is  instituted  by  the  complainants  for  themselves, 
and  such  others  as  may  come  in  and  avail  themselves  of  the 
proceedings,  having  claims  of  a  like  character,  with  those  set 
forth  in  the  bill  against  the  property  sought  to  be  made  liable; 
and  although  the  right  which  the  appellee,  as  a  stockholder, 
held  in  this  property  was  merged  in  the  decree,  he  retained 
an  interest  in  the  proceeds  of  the  sale,  and  was,  of  course,  in- 
terested in  the  preservation  of  the  estate,  out  of  which  the  fund 
was  to  arise.  We  think,  therefore,  that  the  appellee  occupied 
a  position  which  entitled  him  to  institute  this  proceeding;  and 
if  he  had  charged  in  his  petition,  that  the  property  was  sub- 
jected to  waste  in  the  hands  of  the  appellants,  as  in  Casamajcr 
v$.  StrodCj  1  Sim.  St.  381,  or  that  its  preservation  was  en- 
dangered by  the  disposition  which  Wagner  had  made  of  it,  a 
case  would  have  been  presented  authorizing  the  interposition 
of  the  Chancellor.  No  such  allegation  is,  however,  to  be  found 
in  the  petition,  and  the  Chancellor  erred,  we  think,  in  granting 
the  injunction. 

THE  ORDER  OF  THE  CHANCELLOR  IS  REVERSED,  WITH  COSTS, 
AND  A  DECREE  WILL  BE  SIGNED  DISMISSING  THE  PETITION. 
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Clement  T.,  Eleanor  6.  M.  and  Ann  T.  Hilleart  vs. 
Thomas  J.  Hurdle. — December y  1847. 

A  £;a&rdtan  executed  a  conveyance  of  negroes,  by  way  of  indemnity,  to  a  se- 
curity in  his  bond,  which  security  bequeathed  them  to  the  wards,  according 
to  their  respective  shares  and  interests  in  a  legacy  made  to  them  by  their 
grandmother,  and  as  a  full  equivalent  for  the  money  they  were  entitled  to 
receive  from  her.  Upon  a  bill  to  compel  the  guardian  to  account,  and  for  a 
partition  of  the  negroes,  the  complainants  were  held  bound  to  prove  the 
number  of  wards  among  whom  the  property  was  to  be  divided,  or  interested 
in  the  legacy. 

The  testator  who  held  the  negroes  by  way  of  indemnity  had  no  title  to  them, 
unless  he  was  damnified  by  reason  of  his  suretyship. 

Bat  the  wards  mi^t  claim  the  benefit  of  this  collateral  security,  and  ask  a  aala 
of  the  negroes,  in  order  to  pay  any  sum  of  money  which  it  was  ascertained 
the  testator,  as  a  security  on  that  bond,  was  answerable  for. 

Such  collateral  securities  are  trusts  created  for  the  better  security  of  the  debt, 
and  it  is  the  duty  of  courts  to  see  that  they  fulfil  their  design. 

Securities  in  a  guardian's  bond,  other  than  the  one  indemnified,  have  an  interest 
in  such  collateral  securities  until  their  liabilities  are  terminated,  and  should 
be  consulted,  and  agree  to  any  other  application  of  the  mortgage  property 
than  that  contemplated  by  the  mortgage.  A  partition  of  the  negroes  among 
the  wards  might  deprive  them  of  their  interest  in  the  indemnity. 

If  partition  was  made,  the  negroes  might  be  recovered  at  law. 

A  complainant  is  not  confined  to  the  specific  relief  asked  for  in  his  bill — but 
he  cannot  obtain  relief  in  opposition  to  its  allegations. 

A  party  cannot  in  his  bill  claim  of  his  guardian,  and  at  final  hearing  insist 
that  the  answers  of  other  defendants  entitle  him  to  abandon  the  claim  against 
the  guardian,  and  prefer  the  same  claim  against  co-legatees.  To  do  this,  he 
must  amend  his  bill. 

Appeal  from  the  Court  of  Chancery. 

The  bill  in  this  cause  was  filed  on  the  20th  November, 
1840,  by  the  appellee,  who  claimed  as  husband  of  Elizabeth 
HUleary,  now  deceased,  leaving  an  infant  child,  Elizabeth 
Hurdle;  and  also  under  the  will  of  Eleanor  Mulliken^  the 
grandmother  of  all  the  defendants,  except  Clemeni  T.,  and 
also  of  Mary  Hurdle.  The  claim  consisted  of  certain  slaves, 
which  came  to  the  hands  of  Clement  T.  as  the  guardian  of  his 
daughter,  Elizabeth  Hurdle^  and  to  investigate  an  alleged  parti- 
tion by  Clement  T.  among  his  children.  Prayer  for  discovery 
14        V.6 
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account — delivery  up  of  ihe  slaves — for  injunction,  and  general 
relief. 

The  will  of  Eleanor  Mulliken^  devised  as  follows: 
''  I  give  and  bequeath  unto  my  daughter,  Henrietta  B.  MuU 
liken^  her  heirs  and  assigns,  £100,  current  money;  and  after 
the  above  legacy  is  taken  out  of  my  estate,  and  my  debts  and 
funeral  charges  are  paid,  I  give  and  bequeath  to  my  daughter, 
Mary  Hilleary^  the  wife  of  Clement  T,  Hilleary^  one  equal 
share  of  the  residue  of  my  estate,  with  my  other  childi-en, 
James  Mullihen^  William  Beans  Mulliken,  John  Beans  MuU 
liken^  and  my  daughter,  Henrietta  Beans  Mullikenj  the  said 
share  or  portion  to  be  in  current  money,  of  Marylatid ;  and 
under  this  express  proviso,  nevertheless:  and  it  is  hereby  de- 
clared to  be  my  intention,  that  my  executor  shall  not  be  com- 
pelled to  pay  into  the 'hands  of  the  said  Clement  Trueman 
Hilleary  any  thing  herein  bequeathed  unto  my  said  daughter, 
Mary  Hilleary ;  but  that  the  same  shall  remain  and  continue  in 
the  hands  of  my  executor,  bis  executor,  or  such  person  or  per- 
sons as  he  shall  appoint,  during  the  life-time  of  the  said  Cle- 
ment  Trueman  Hilleary ; — and  in  case  the  said  Clement  True- 
man  Hilleary  should  die  before  my  said  daughter,  JUary 
Hilleary^  then  I  give  her  an  absolute  estate  in  the  said  share 
or  portion.  But  if  my  said  daughter,  Mary  HiUeary^  should 
die  before  her  said  husband,  Clement  Trueman  HUleary^  then 
my  will  and  desire  is — and  I  hereby  give  and  bequeath  the  said 
equal  share  or  portion  to  her  children,  to  be  equally  divided 
among  them ;  and  that  during  the  life  of  the  said  C  T.  H  the 
profits  thereof  shall  be  paid  to  my  said  daughter,  Mary  Hil- 
leary ;  and  that  any  receipts  or  writing,  witnessing  the  pay- 
ments of  such  profits  to  my  said  daughter,  Mary  Hilleary^  and 
signed  by  her  though  covert,  shall  be  sufficient  discharges 
to  my  executor,  or  person  or  persons  by  him  appointed  as 
aforesaid." 

The  bill  also  alleged  that  in  1805,  C.  T.  H  intermarried  with 
Mary  Mulliken^  daughter  of  E.  JIf.,  lately  deceased ;  that  he 
had  by  M.  M.  the  following  children,  viz :  Anne^  Eleanor^ 
William^  Sarah^  Mary  and  He7irielta  Hilkary^  (which  two  last 
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named  died  in  infancy,  unmarried  and  intestate,)  and  EUzabelk 
UilUaryj  wife  of  the  complainant,  who  is  since  dead,  left  one 
child,  Elizabeth  Hurdle^  now  an  infant ;  that  Mary  H.^  the  wife 
of  Clement  T.,  died  before  the  year  1821 ;  that  C.  T.  inter- 
married then  with  Henrietta^  sister  of  his  first  wife ;  that  £. 
M.  devised  to  Mary  IL  an  equal  share  of  her  estate,  being  thQ 
one-fifth  part  thereof,  upon  condition,  hereinbefore  set  forth  in 
the  extract  of  her  said  will ;  that  C.  T.  H.  was  appointed  guar- 
dian to  his  said  children,  and  as  guardian,  obtained  possession 
of  one-fifth  of  the  estate  of  the  said  mother  of  his  children, 
amounting  to  $1,600 — all  which,  together  with  the  profits 
thereof,  he  has  continually  applied  to  his  own  individual  use 
and  benefit ;  that  Tilghman  HiUeary^  father  of  C.  T.  H.  became 
one  of  his  sureties  on  his  guardian  bonds  for  his  children, — and 
for  his  indemnity  as  surety,  obtained  from  the  said  C.  T.  H. 
a  conveyance  for  certain  negroes:  and  aAerwards,  by  his 
will,  directed  his  executor  to  transfer  the  said  slaves  and 
their  issue,  to  the  children  of  his  son,  C  T.  //.,  according  to 
their  several  shares  in  said  legacies,  as  a  full  equivalent  for  the 
money  they  were  entitled  to  receive  under  the  will  of  Eleanor 
MuUiken;  and  that  shortly  after  the  death  of  T.  tf.,  the  said 
slaves,  with  their  increase,  came  to  the  possession  of  and  have 
since  remained  in  the  possession  of  the  said  C.  T.  H.  and  his 
children.  The  other  portions  of  the  bill  are  not  deemed 
material  to  be  inserted. 

The  will  of  Tilghman  Hilleary^  and  receipt  of  C,  T.  H.  as 
guardian  of  his  three  daughters,  Elea'noT^  Jinn  and  Elizabeth^ 
for  a  part  of  the  distributive  share  of  the  personal  estate  of 
the  late  of  Mrs.  Henrietta  B.  /fi{{earj/,  dated  ISth  March,  1827, 
were  also  filed  with  the  bill. 

The  answers  of  the  defendants  were  also  filed,  and  a  great 
variety  of  proof  taken ;  all  which,  as  far  as  necessary,  are 
referred  to  in  the  opinion  of  this  court. 

On  the  19th  Dec.  1842,  the  Chancellor  (BiiANo)  decreed  a 
partition  to  be  made  of  the  negroes  into  three  several  parts — 
one  to  the  complainant,  in  right  of  his  wife ;  one  to  Ann  T, 
HiUeary;  and  the  third  to  Eleanor  B.  HiUeary y  according  to 
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their  title  under  Henrietta  B,  HUleary ;  and  also  referred  the 
cause  to  the  auditor  to  carry  the  decree  into  effect — and  state 
the  necessary  accounts,  with  liberty  to  take  further  proof. 

Further  proof  was  taken ;  as  also  exceptions  to  the  proof 
and  pleadings.  The  auditor  reported  a  partition,  which  was 
ratified  on  the  16th  July,  1845. 

The  defendants  appealed  to  this  court. 

The  cause  was  argued  before  AaoBxa,  C.  J.,  ^Dorsbt, 
Chaubess,  Spencb,  Magruoeb  and  Martin,  J. 

By  C.  C.  M AoauDEE  and  Tuck  for  the  appellant,  and 
By  T.  S.  Alexander  and  Pratt  for  the  appellees. 

Magruder,  J.,  delivered  the  opinion  of  this  court 

The  complainant  in  the  bill  before  us,  married  the  daughter 
of  the  defendant,  C.  T.  HiUearyy  who  was  duly  appointed  her 
guardian.  The  object  of  the  bill  is  to  compel  the  guardian 
to  account  for  the  estate  of  the  complainant's  wife,  and  for  a 
partition  of  property,  which,  it  is  alleged,  the  latter  (who  was 
dead  at  the  time  of  filing  the  bill,)  held  with  her  two  sisters, 
and  Eleanor  Hilleary^  who  are  also  made  defendants.  The 
property  claimed,  consisted,  in  part,  of  a  bequest  by  Mrs. 
MuUiken  to  her  daughter,  (who  was  the  mother  of  Mr$. 
Hurdle  and  of  the  defendants,  Eleanor  and  ^Snne^  and  after  her 
death  to  her  children. 

Tilghman  HUleary^  the  father  of  the  defendant,  Clement^ 
became  security  in  the  bond  executed  by  the  latter,  as  the 
guardian  of  his  children.  A  number  of  negroes  were  con- 
veyed to  this  security  by  said  guardian,  to  save  him  harmless 
as  a  security  in  that  bond,  and  it  appears  that  the  security, 
T.  ff.,  bequeathed  those  negroes,  as  to  the  children  of  Clementj 
according  to  their  respective  shares  and  interests  in  the  legacy 
aforesaid,  and  as  a  full  equivalent  for  the  money,  which  they 
were  entitled  to  receive  from  their  said  grandmother;  of  these 
negroes,  the  complainant  claims  in  this  suit  ane-^third. 

No  proof  or  admission  in  the  case  entitles  the  complainant 
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to  daim  one-third  of  them.  The  bill  itself  does  not  allege 
that  the  mother  of  the  complainant's  wife  leA,  at  her  death,  but 
three  children.  It  admits,  that  there  were  two  others,  Mary 
and  HenrieUct^  ^^who  ha?e  since  departed  this  life  in  infancy, 
unmarried  and  intestate  and  without  any  issue. "  In  the  answer 
also  it  is  stated,  that  there  were  five  children.  Of  this  latter 
allegation  it  is  said,  that  there  is  no  satisfactory  proof  in  the 
record  ;  but,  before  the  complainant  can  be  allowed  one-third, 
there  must  be  proof,  or  an  admission,  that  there  were  but  three 
children  to  claim  the  legacy. 

The  claim  is  to  negroes,  and  by  virtue  of  the  bequest  of  the 
grandfather.  Those  negroes,  the  testator  states,  and  it  is 
admitted,  he  held  only  in  virtue  of  the  deed  of  indemnity 
before  alluded  to.  He,  of  course,  had  no  title  to  them,  if  he 
was  not  damnified  by  reason  of  his  suretyship.  They  were 
not  his  property,  to  be  disposed  of  as^ie  pleased. 

It  is  true  that  the  ward's  might  claim  the  benefit  of  this 
collateral  security,  might  ask  a  sale  of  the  negroes,  in  order 
to  pay  any  sum  of  money  which  it  was  ascertained  that  the 
testator,  as  a  security  in  that  bond,  was  answerable  for.  Ut 
Equity  Cases  Abridged,  (K)  5.  PhiUips  vs.  Thompson^  2nd 
Joknson^s  Chan.  Reports,  418.  Ut  John^s  C.  Reports,  129. 
These  collateral  securities  are  trusts,  created  for  the  better 
security  of  the  debt,  and  it  is  the  duty  of  the  Court  to  see 
that  they  fulfil  their  design.    Ut  John's  Cos.  205. 

These  negroes,  conveyed  by  Clement,  were  probably  an- 
swerable for  more  than  the  amount  of  Mrs.  Mtdliken*s  legacy. 

Here  there  is  a  deficiency  of  proof.  In  regard  to  the  por- 
tion of  Mrs.  Henrietta  B.  Hilleary,  (the  second  wife  of  the  de- 
fendant, Clement,)  which  is  claimed  by  the  complainant,  the 
proof  is  not  so  satisfactory  as  it  ought  to  be.  Before  a  par- 
tition can  be  made,  the  number  of  children  of  the  defendant, 
Clement,  by  his  first  wife,  which  of  them,  if  any,  are  dead, 
and  when  they  died,  as  well  as  at  what  periods  other  persons 
named  in  the  bill  died,  who  were  entitled  to  the  estate  of 
Henrietta  B.  HUleary,  and  tlie  amount  of  her  estate;  these 
facts  ought  to  be  ascertained  in  order  to  a  settlement  by  the 
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court  of  the  accounts,  and  a  partition  of  the  property,  sought 
in  this  bill. 

The  notion  of  tlie  complainants  seems  to  be,  that  the  ne- 
groes mortgaged  by  Clement  to  Tilghman  H.  and  by  the 
latter  bequeathed,  as  has  been  stated,  are  to  be  received  in 
lieu  of  the  legacy  of  Mrs,  MulUken,  The  legacy  of  Mrs. 
Mtdlikeny  it  would  seem,  the  complainant  is  willing  to  give  up, 
claiming  only  the  negroes  mentioned  in  the  will  of  TlUgii- 
num^  and,  in  addition  thereto,  the  property  derived  from 
Henrietta  B.  Mullikeh.  But  the  legacy  of  the  grandmother, 
and  the  interest  of  the  complainant^s  wife  and  other  children 
in  the  estate  of  their  stepmother,  constitute,  so.  far  as  we 
are  informed,  the  amount  of  their  estate,  and  if  the  latter  was 
received  before  the  guardianship  ceased,  then  the  property, 
mortgaged  by  the  defendant,  CkmejU^  to  his  security,  may  be 
made  answerable  for  whatever  was  due  from  the  guardian  to 
those  wards. 

A  partition  is  spoken  of,  and  this  is  used  as  proof  of  the 
abandonment  by  Ckment  of  his  equity  of  redemption.  But  it 
seems  that  there  was  another  security  in  the  guardian^s  bond, 
who,  it  does  not  appear,  has  ever  been  consulted  or  allowed 
to  give  his  consent  to  any  arrangement  in  regard  to  this 
property,  and  until  his  liability  on  the  guardian^s  bond  is  at  an 
end,  he  has  an  interest  in  this  collateral  security,  of  which  he 
cannot  be  deprived,  but  of  which  he  would  be  deprived,  by  a 
distribution  among  these  children  of  the  negroes  conveyed  by 
the  deed  of  indemnity.  Besides,  if  the  partition  had  taken 
place,  the  question  would  then  arise,  whether  so  much  of  the 
complainant^s  case  was  not  rather  a  case  at  law,  than  in  equity  i 
The  complainant  proposes  in  the  argument  to  abandon  a  p»rt 
of  his  claim,  as  made  by  the  bill,  and  to  make  another  case 
to  be  found  in  the  answer. 

It  is  true,  that  the  complainant  is  not  confined  by  the  speci- 
fic relief  asked  in  his  bill  of  complaint,  but  he  cannot  obtain 
relief  which  is  in  opposition  to  his  allegations.  The  objection 
here  is  not  to  the  sufficiency  of  the  averments  of  the  bill.  He 
cannot  in  his  bill  claim  of  the  guardian,  and  at  final  hearing. 
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insist  that  the  answers  of  the  defendants  entitle  him  to  aban- 
don the  claim  against  the  guardian,  and  to  prefer  that  same 
claim  against  the  co-legatees.  These  ansivers,  perhaps,  dis- 
closed enough  to  justify  the  complainant  in  amending  his  bill 
of  complaint,  if  he  intended  to  seek  the  relief  to  which  the 
matter  set  forth  in  those  answers  entitle  him. 

Various  other  points  arise  in  the  case,  such  as  whether  the 
depositions  of  some  of  the  defendants  were  admissible  for 
their  co-defendants :  whether  a  rehearing  ought  not  to  have 
been  granted,  and  sundry  depositions,  upon  which  the  motion 
for  a  rehearing  was  grounded,  ought  npt  to  have  been  received 
as  a  part  of  the  testimony  ?  whether  the  complainant's  wife 
conveyed  to  two  of  the  defendants  her  property  ?  If  the  deed 
was  executed,  was  it  not  obtained  by  a  fraud  practised  upon 
her?  and  if  it  was  not  so  obtained,  was  not  the  deed  in  frau- 
dem  fMritcLgii  ?  Some  of  these  are  questions  which  belong  to 
the  case,  and  upon  which,  at  this  time,  it  is  deemed  inexpe- 
dient to  express  an  opinion,  as  the  proof  upon  which  the  deci- 
sion of  them  depends,  may  hereafter  present  a  very  different 
case.  The  Chancellor's  decree  must  be  reversed  with  costs, 
for  reasons  already  stated,  and  before  any  account  can  be 
directed,  it  must  be  ascertained  by  proof  into  how  many  parts 
the  legacy  of  Mrs,  Mtdliken  and  the  property  of  Mrs,  H.  B. 
Hilkaryj  are  to  be  divided.  As  a  commission  must  be  obtained 
by  the  complainants  to  supply  the  defects  in  his  testimony, 
an  opportunity  will  then  be  afforded  to  the  defendants  of 
taking  the  testimony  which  they  deem  to  be  material  in  making 
oat  a  portion  of  their  defence. 

DEC&EB  REVERSED,  WITH  COSTS,  AND  CAUSE  REMANDED. 
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Priscilla  Buchanan  vs.  Arthur  Pue,  Junr.  Executor  of 
Edward  Buchanan. — December^  1847. 

Although  a  testator  may,  as  between  the  devisees  of  his  real  and  personal  estate, 
prescribe  the  mode  in  which  his  debts  shall  be  discharged;  and  the  dispooi- 
tions  made  by  his  will,  will  be  obligatory  upon  those  who  accept  it;  yet  he 
has  no  power  to  withdraw  from  his  creditors  the  personal  estate — the  primaij 
fund  for  the  satisfaction  of  their  claims. 

In  a  contest  between  an  executor  and  a  specific  legatee,  it  appeared  that  the 
former,  before  the  settlement  of  his  accounts,  had  delivered  to  the  latter  the 
persona]  property,  devised  to  her  upon  an  agreement  on  her  part  to  lefund* 
if  it  should  turn  out  that  there  wa^  a  deficiency  of  other  assets  to  pay  debts. 
The  personal  assets  and  some  real  estate,  devised  to  be  sold  for  payment  of 
debts,  proved  insufficient,  when  the  legatee  was  decreed  to  refund.  As 
between  such  parties,  the  court  refused  to  entertain  the  question — wfaettier 
the  testator  intended  to  charge  other  portions  of  his  real  estate,  which  he  had 
also  devised  to  other  parties,  with  the  payment  of  his  debts. 

If  it  were  the  intention  of  the  testator  to  exempt  his  personal  estate  firom  the 
payment  of  debts,  the  specific  legatee  of  such  estate  might  be  subrogated  to 
the  rights  of  creditors,  and  claim  to  be  reimbursed  by  the  devisees  of  the 
realty.  A  bill  for  that  object  might  still  be  filed  by  the  legatee,  whea  the 
interpretation  of  the  will,  as  to  that  question,  would  be  determined. 

A  legacy,  delivered  by  an  executor  to  a  legatee,  upon  the  entire  confidence, 
sincerely  entertained,  that  the  assets  of  his  testator  would  be  sufficient  for 
the  payment  of  debts,  but  which  proved  to  be  inadequate,  without  defoolt  ia 
the  executor,  may  be  recovered  in  equity. 

A  mere  agreement  to  refund  does  not,  in  such  a  case,  affect  the  rights  of  the 
parties. 

Payment  of  a  legacy,  voluntarily  made  on  a  mistaken  ground  of  &ct,  may  be 
reclaimed. 

Gratuitous  services  of  great  merit,  rendered  by  a  legatee  to  his  testator,  do  not 
constitute  the  legatee  a  purchaser  of  his  legacy. 

A  general  legacy,  given  in  consideration  of  a  debt  due  the  legatee,  or  relin- 
quishment of  any  right  or  interest  since  the  bequest,  is  not  made  as  a  bonnify, 
but  as  purchase  money,  and  will  be  entitled  to  a  preference  of  payment  over 
other  general  voluntary  legacies. 

Appeal  from  the  Court  of  Chancery. 

The  bill  in  this  case  was  filed  on  the  24ih  February,  1845, 
by  the  appellee  against  the  appellant,  and  alleged  that  Edward 
Buchanan^  on  the  16th  June,  1843,  made  his  will,  containing 
the  devisees  hereinafter  set  forth,  including  certain  leasehold 
property,  to  the  appellant,  and  died  in  the  month  of  August 
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following ;  that,  supposing  the  testator^s  personal  property  and 
a  farm  in  Baltimore  County  would  be  sufficient  to  pay  his  debts, 
he  agreed  with  P.  B.  that  she  should  take  into  her  possession 
the  chattels,  real  and  personal,  bequeathed  to  her,  and  hold 
the  same,  subject  to  any  demand  of  the  appellee,  for  the  pay- 
ment of  the  debts  of  his  testator;  that  P.  B.  declared  and 
agreed  at  the  time  thereof,  that  in  case  she  sold  the  same,  the 
proceeds  thereof  should  be  by  her  deposited  in  bank — there 
to  remain  untouched,  until  the  estate  of  E.  B.  should  be  set- 
tled ;  that  the  said  P.  B.  took  possession  of  her  legacies,  dis- 
posed of  the  same,  except  the  chattels  real,  and  deposited  the 
proceeds  of  sales  in  bank,  where  they  now  remain,  the  amount 
of  such  proceeds  and  place  of  deposite  being  unknown  to  the 
appellee ;  that  she  still  holds  the  chattels  real,  as  aforesaid ; 
that  after  sale  of  testator's  property,  and  payment  away  of 
assets,  his  estate  is  still  in  debt  to  the  appellee  and  others; 
that  it  will  require  all  the  personal  estate  delivered  to  the  ap- 
pellant to  pay  debts  still  due,  in  order  to  save  the  real  estate 
left  by  him  from  being  sold ;  and  that  the  said  P.  B.  is  bound, 
both  according  to  the  agreement  entered  into  with  the  appel- 
lant, and  by  reason  of  a  deficiency  of  other  assets,  to  pay 
debts — to  return  the  property  received  by  her,  which  she 
refuses  to  do. 

Prater  for  specific  performance  of  her  agreement,  &c. 

The  will  of  Edward  Buchanan^  after  ordering  payment  of 
his  debts,  and  liberating  a  certain  negro  man  slave,  devised: 

1.  Certain  real  property  in  fee,  to  his  nephew,  Arthur  Pue, 
Jr.j  in  trust  to  pay  annuities  and  for  life,  with  remainder  to  the 
children  of  said  A.  P.  Jr. 

2.  A  farm  in  Baltimore  County,  and  all  the  residue  of  his 
real  and  leasehold  estate  and  chattels,  to  his  executor,  with 
power  to  sell  the  same ;  and  the  proceeds  thereof^  after  payment 
of  debts,  fyc.  he  devised  to  the  trustees  of  the  Male  Free  School 
of  BaUimorCy  and  others,  in  proportions  specified. 

A  codicil  to  this  will  declared : 

^^  In  consideration  of  the  particular  care  and  attention  shown 
me  by  my  sister,  Prisdlla  Buchanan,  during  my  protracted 
15        V.6 
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sickness,  I  give  and  devise  to  her,  her  executors  and  adminis* 
trators  and  assigns,  all  my  household  and  kitchen  furniture,  and 
likewise  my  stock  of  horses,  cattle,  grain,  provender,  farming 
utensils  and  other  chattels  personal,  belonging  to  me,  that  may 
be  on  my  said  farm  in  Baltimore  County,  at  the  time  of  my 
decease.  I  also  give  to  my  said  sister,  Priscillaj  her  heirs, 
executors,  administrators  and  assigns,  my  house  and  lot  of 
ground  and  premises,  fronting  on  Fleet  Streety  Fells  Painty  in 
the  said  city  of  Baltimore.^^ 

All  the  property  devised  to  P.  B.  was  delivered  to  her  by 
the  appellee — and  for  which  she  executed  a  full  and  formal 
release,  dated  29th  August,  1843. 

The  answer  of  the  appellant  admitted,  that  she  had  sold  a 
portion  of  the  property  devised  to  her,  for  $649  92 ;  that  she 
deposited  the  same  in  the  Savings  Bank  of  Baltimorey  and  is 
ready  to  account  for  the  same,  under  the  orders  of  this  court ; 
and  that  before  the  property,  bequeathed  to  her  by  E.  JB.,  was 
delivered  to  her,  she  did  agree  with  the  appellee  to  restore 
the  same,  or  the  proceeds  thereof,  if  under  the  will  of  her  de- 
ceased brother,  and  all  the  facts  of  the  case,  she  was  bound 
by  law  so  to  do.    She  denied  any  other  agreement. 

It  was  admitted  that  the  unpaid  debts  amounted  to  a  larger 
sum  than  the  chattels,  real  and  personal,  devised  to  P.  J7.,  and 
there  was  nothing  to  sell  for  payment  of  debts  under  the  con- 
trol of  the  executor,  except  the  real  property  devised  iy  trust 
as  aforesaid. 

The  other  material  facts  will  be  found  in  the  opinion  of  this 
court. 

On  the  11th  June,  1846,  the  Chancellor  (Bland)  decreed 
that  P.  B.  pay  to  the  complainant,  &c.  the  sum  of  $649  92, 
and  transfer  and  deliver  the  house  and  lot  on  FelU  Point  in 
the  proceedings  mentioned. 

From  this  .decree,  the  defendant  in  Chancery  appealed  to 
this  court. 

The  cause  was  argued  before  Archer,  C.  J.,  Chambers, 
Sfence,  Magruder  and  Martin,  J. 
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By  J.  M.  Buchanan  and  C.  F.  Mater  for  the  appellant, 
and 

By  E.  Hammond  and  6.  W.  Dobbin  for  the  appellee. 


Mabtin,  J.,  delivered  the  opinion  of  this  court 

This  is  an  appeal  from  a  decree  of  the  Chancellor,  of  the 
Ist  June,  1846,  by  which  it  was  ordered,  that  the  specific 
legacy  which  had  been  delivered  to  the  defendant  by  the 
complainant,  should  be  returned  to  the  complainant,  to  be 
applied  by  him  as  the  executor  of  Edward  Buchanany  in  satis- 
faction of  the  testator's  debts. 

From  this  decree,  the  present  appeal  has  been  taken ;  and 
the  counsel  of  the  appellant  in  the  argument  in  the  cause  have 
contended,  that  the  decision  of  the  Chancellor  was  erroneous, 
and  ought  to  be  reversed,  mainly,  upon  two  grounds : 

Firstj  because  it  plainly  appears  from  the  will  of  Edward 
Buchanan^  executed  on  the  16th  June,  1843,  and  the  codicil 
to  the  will,  which  was  executed  on  the  25th  July,  1843, 
that  the  testator  intended  to  charge  his  real  estate  with  the 
payment  of  his  debts,  in  exoneration  of  his  personal  estate,  the 
whole  of  which  he  had  specifically  bequeathed  to  the  appellant, 
by  the  codicil  of  the  25th  July,  1843. 

And  secondly^  that  inasmuch  as  the  legacy  thus  specifically 
bequeathed  has  been  voluntarily  delivered  by  the  appellee  to 
the  appellant,  and  was  accepted  by  her,  the  appellant  is  now 
precluded  under  the  circumstances  of  this  case  from  demanding 
a  return  of  it. 

In  the  case  of  Walker  vs.  Jackson^  2  ^tk.  624,  the  Lord 
Chancellor  said : 

^^  That  the  personal  estate  is  to  be  applied  for  the  payment 
of  debts  in  the  first  place,  is  the  general  rule,  and  it  is  as  cer- 
tain that  a  testator  cannot,  as  against  his  creditors,  exempt  his 
personal  estate. 

^^  But  against  his  heir  at  law,  or  the  devisee  of  his  real  estate, 
he  may  substitute  the  real,  in  the  room  of  the  personal  estate, 
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and  charge  his  debts  upon  another  fund  not  in  its  nature  pri- 
marily liable." 

This  is  the  s^cknowledged  doctrine  on  this  subject,  and  it  is 
to  be  received  as  an  established  principle,  that  although  a  tes- 
tator may,  as  between  the  devisees  of  his  real  and  personal 
estate,  prescribe  the  mode  in  which  his  debts  shall  be  dis- 
charged, and  the  dispositions  made  by  the  will,  will  be  obli- 
gatory upon  those  who  accept  it;  yet  he  has  no  power  to 
withdraw  from  the  creditors  the  personal  estate,  to  which  by 
the  law  they  are  authorized  to  resort,  as  the  natural  and  pri- 
mary fund  for  the  satisfaction  of  their  claims. 

In  the  case  of  The  Stale  of  Maryland  vs.  The  Bank  of 
Maryland^  6  G.  fy  J.  230,  the  Court  of  Appeals  said : 

''An  executor  or  administrator  takes  the  funds  of  the  de- 
ceased, to  be  distributed  according  to  law,  subject  to  such  pre- 
ferences as  the  law  allows.  The  moment  the  debtor  dies, 
the  law  asserts  the  rights  of  the  creditors,  and  takes  the  prop- 
erty into  its  hands,  and  makes  or  directs  a  distribution  of  it, 
according  to  their  priority.  That  being  the  law  of  the  de- 
ceased persons^  estates,  which  a  testator  cannot  by  his  will 
defeat." 

In  the  case  now  under  consideration,  a  bill  was*filed  by  the 
complainant,  as  the  executor  of  Edward  Buchananj  for  the 
purpose  of  reclaiming  from  the  defendant,  the  legacy  which  he 
had  delivered  to  her,  that  it  might  be  appropriated  as  the  per- 
sonal assets  of  the  testator  to  the  payment  of  his  debts ;  and  it 
must  be  obvious,  that  in  a  controversy  of  this  kind,  the  question 
agitated  by  the  counsel  for  the  appellant,  with  respect  to  the 
estate  which  the  testator  intended  to  be  chained  with  the  pay- 
ment of  his  debts,  does  not  arise,  and  cannot  be  properly  adju- 
dicated. 

If  the  construction  placed  by  the  counsel  for  the  appellant 
upon  the  will  of  Edtoard  Buchanan  is  correct,  and  they  can 
maintain  the  proposition,  that  it  was  the  intention  of  the  testator 
to  exempt  his  personal  estate  from  the  payment  of  his  debts, 
there  is  no  doubt  that  the  appellant,  as  the  specific  legatee  of 
the  personal  estate,  would  be  subrogated  to  the  rights  of  the 
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creditors,  and  might  claim  to  be  reimbursed  by  the  devisees 
of  the  real  estate.  But  the  devisees  of  the  land  are  not  be- 
fore us,  and  we  forbear,  therefore,  to  intimate  any  opinion  with 
respect  to  the  true  interpretation  of  this  will.  The  position 
taken  by  the  counsel  for  the  appellant,  on  this  branch  of  the 
case,  certainly  interposes  no  obstacle  to  the  successful  prosecu- 
tion of  the  complainant^B  bill. 

With  respect  to  the  second  point  made  by  the  counsel  for 
the  appellant,  we  are  of  opinion  there  is  no  circumstance  in 
this  case  which  precludes  the  appellee  from  reclaiming  this 
legacy  in  a  court  of  equity. 

It  has  not  been  pretended,  that  the  insufficiency  of  the  assets 
to  satisfy  the  debts  of  the  testator  has  been  caused  by  the 
fraud  or  misconduct  of  the  executor.  The  fund  created  by  the 
sale  of  the  farm  in  Baltimore  County  has  been  faithfully  applied 
to  the  purposes  designated  by  the  will  of  Edtoard  Buchanan  ; 
and  aAer  having  been  exhausted  in  the  payment  of  his  debts, 
there  still  remains  outstanding  debts  amounting  to  the  sum  of 
nineteen  hundred  dollars,  in  addition  to  the  sum  of  three  hun- 
dred and  forty-five  dollars  and  thirty-eight  cents,  due  to  the 
executor  for  disbursements  made,  and  debts  paid  by  him,  on 
account  of  the  estate.  And,  we  think,  that  as  it  is  evident  in 
this  case  that  the  legacy  was  delivered  by  the  appellee  to  the 
appellant  upon  the  entire  confidence,  sincerely  entertained,  that 
the  assets  would  be  sufficient  for  the  payments  of  the  debts  of 
the  testator,  but  have  proved  to  be  inadequate,  without  the 
fault  of  the  appellee,  he  was  entitled  to  coerce  a  return  of  it, 
through  the  instrumentality  of  a  court  of  equity.  Upon  this 
subject,  there  appears  to  have  been  some  contrariety  of  opinion 
in  the  early  cases,  but  the  principle  we  have  announced  will 
be  found  to  be  sustained  by  the  weight  of  authority,  both  in 
England  and  in  this  country. 

In  the  case  of  DavU  vs.  Dams^  reported  in  8  Viner  Abrgt. 
423,  it  was  held : 

<*  That  an  executor  may  institute  a  suit  against  a  legatee,  to 
refund  a  legacy  voluntarily  paid,  as  well  as  a  creditor;  and  for 
this  reason,  an  executor  paying  a  debt  of  the  testator  out  of 
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his  own   pocket,  stands  in  the  creditor's  place,  and  has  the 
same  equity  against  the  legatee  to  compel  him  to  refund." 

In  Haiokins  vs,  Day^  decided  in  1753,  Amhler^i  Rep,  160, 
Lord  HardiDicke  said : 

^'  The  rule  in  this  court,  to  grant  prohibitions  in  case  legatees 
sue  in  the  spiritual  courts,  and  refuse  to  give  security,  is  out  of 
use ;  but  the  court  will  decree  a  legatee  to  refund." 

In  Edwards  vs.  Freeman^  2  P.  WiL  446,  Lord  CkUf  Justice 
Raymond  declared : 

^^  That  if  an  executor  pays  a  legacy  on  supposition  that  there 
are  assets  to  pay  all  the  other  legacies,  and  there  happens  a 
deficiency,  the  court  will  make  the  legatee,  who  is  paid  his  full 
legacy,  refund." 

The  principle  thus  announced  in  the  cases  to  which  we  have 
referred  was  recognized  by  Lord  Mvanleyy  in  the  case  of 
Johnson  vs.  Johnson^  3  Boss.  S^  Pul.  169;  by  Chief  Justice 
Marshall^  in  Riddle  vs.  Mandeville^  5  Cranch^  330;  and  has 
been  directly  adjudicated  by  the  Supreme  Court  of  JWir  Jersey^ 
in  the  case  of  Harris  vs.  White^  2  Southard'^s  Rep.  425,  and  by 
the  presiding  judge  of  the  Court  of  Appeals  of  Virginia^  in 
Galligo^s  Exec^s  vs.  The  Attorney  General^  3  Leigh.  Rep.  489. 
And  Judge  Story ^  when  treating  of  this  subject  in  the  1st  vol. 
of  his  Equity  Jurisprudence,  sec.  90,  says : 

^^  In  the  course  of  the  administration  of  estates,  executors 
and  administrators  may  often  pay  debts  and  legacies  upon 
the  entire  confidence,  that  the  assets  are  sufficient  for  all  pur- 
poses. It  may  turn  out  from  unexpected  circumstances,  or 
from  debts  and  claims  made  known  at  a  subsequent  time,  that 
there  is  a  deficiency  of  assets.  Under  such  circumstances,  they 
may  be  entitled  to  no  relief  at  law.  But  in  a  court  of  equity, 
if  they  have  acted  with  good  faith,  and  with  due  caution,  they 
will  be  clearly  entitled  to  it,  upon  the  ground  that  they  will 
be  otherwise  innocently  subject  to  an  unjust  loss,  from  what 
the  law  itself  deems  an  accident." 

The  same  doctrine  is  maintained  in  Walker  vs.  Hilly  11  Mas. 
Rep.  385. 
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It  is  proper  to  state,  that  the  view  we  have  taken  of  this 
question  is  entirely  unaffected  by  the  agreement,  said  to  have 
been  entered  into  between  the  appellant  and  appellee,  at  the 
time  this  legacy  was  delivered.  That  agreement  cannot  be 
regarded  as  changing,  in  any  respect,  the  rights  of  the  parties. 
They  stand  precisely  where  they  remained  before  the  contract 
was  made ;  because  we  understand  the  appellant  only  to  have 
stipulated  that  she  would  refund  the  legacy,  provided,  she  was 
under  a  legal  or  equitable  obligation  to  do  so.  We  place  the 
right  of  the  appellee  to  maintain  this  suit,  upon  the  plain  and 
acknowledged  principle,  ^^That  the  payment  of  the  legacy 
was  made  on  a  mistaken  ground,  with  respect  to  the  facts  of 
the  case,  and  that  therefore  it  would  be  unjust  and  inequitable 
in  the  legatee  to  withhold  it.^^  Hutchins  vs.  Hope^  12  6.  4r 
John.  256. 

The  codicil  executed  by  Edtoard  Btichanan  on  the  25th 
July,  1843,  contains  the  following  bequest : 

^*  In  consideration  of  the  particular  care  and  attention  shown 
me  by  my  sister,  Priscilla  Buchanan^  during  my  protracted 
sickntss,  I  give  and  devise  to  her,  her  executors  and  adminis- 
trators and  assigns,  all  my  household  and  kitchen  furniture,  and 
likewise  my  stock  of  horses,  cattle,  grain,  provender,  farming 
utensils,  and  other  chattels  personal,  belonging  to  me,  that 
may  be  on  my  said  farm  in  Baltimore  County,  at  the  time 
of  my  decease.  I  also  give  to  my  said  sister  PriseiUa^  her 
heirs,  executors,  administrators  and  assigns,  my  house  and  lot 
of  ground  and  premises  fronting  on  Fleet  Street,  FelU  Pointy  in 
the  said  city  of  Ballimore.^^ 

The  counsel  for  the  appellant  have  relied  on  the  expressions, 
"  in  consideration  of  the  particular  care  and  attention,"  &c. 
as  indicating  that  the  testator  treated  the  appellant  as  bis  credi* 
tor;  and  that  the  property  in  controversy  was  bequeathed  to 
her — not  as  a  mere  matter  of  testamentary  bounty,  but  in 
payment  of  what  he  considered  to  be  a  debt,  founded  upon 
a  valuable  consideration,  and  justly  due  from  him  to  the  legatee. 

But  an  insuperable  answer  to  this  argument  is,  that  no  claim 
has  as  at  any  time  been  preferred  by  the  appellant  against  the 
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estate  of  the  testator  for  these  services;  and  her  counsel 
have  repudiated  the  supposition,  that  she  was  influenced  by 
sordid  motives  in  the  care  and  attention  which  she  bestowed 
upon  her  brother  during  his  protracted  illness. 

The  services  rendered  on  this  occasion  by  the  appellant, 
were  in  the  highest  degree  meritorious,  but  they  were  con- 
fessedly gratuitous ;  and  it  is  impossible  to  place  the  appellant 
in  the  position  of  a  creditor,  or  to  impart  to  the  legacy  the 
character  of  a  purchase,  in  a  case  where  it  is  perfectly  plain, 
and  has  indeed  been  conceded  that  there  was  no  legal  claim. 

The  rule  upon  this  subject  is  thus  laid  down  by  Roper,  in  his 
Treatise  on  Legacies^  1  vol.  297 : 

^^  When  a  general  legacy  is  given  in  consideration  of  a  debt 
owing  to  the  legatee,  or  of  his  relinquishing  any  right  or 
interest  since  the  bequest,  is  not  made  as  a  bounty  like  other 
general  bequests,  but  as  purchase  money  for  the  collateral  right 
or  interest,  it  will  be  entitled  to  a  preference  of  payment,  to 
other  general  legacies,  which  are  merely  voluntary.''  And 
the  author  says : 

^^  It  must  be  remarked,  that,  as  it  is  the  surrender  of  existing 
rights  or  claims  which  gives  the  preference  to  the  legatee,  it  is 
necessary  that  those  rights  or  claims  should  be  subsisting  at  the 
testator's  death." 

It  is  not  pretended  that  there  was  any  debt  or  claim  due  and 
subsisting,  or  account  of  these  services,  from  the  testator  to  the 
appellant,  at  the  time  of  his  death ;  and  it  is  clear  upon  all  the 
cases,  that  she  cannot  be  treated  as  a  purchaser  of  this  legacy. 
But  as  this  is  a  contest  between  the  executor  and  the  legatee, 
and  not  between  co-legatees,  we  desire  to  be  understood  as  not 
meaning  to  intimate,  that  this  fact,  even  if  had  been  established, 
would  have  changed,  in  any  respect,  the  aspect  of  this  contro- 
versy. 

DEGRBB   AFFIRMED. 
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Jambs  Wilson,  Ch&istophsr  Raboro  and  Pbtbr  Eisbn- 
Bu&T,  Survivors  op  Thomas  Wilson,  vs.  William  In- 
LOBs,  Joshua  Inlobs,  Jambs  Hoopbr,  and  John  L.  Chap- 
man AND  WIFE,  Heirs- at-Law  of  Jonathan  Chapman. 
December  Temij  1847. 

If  a  tract  of  land  call  to  begin  at  a  bounded  tree  by  tte  side  of  a  branch,  and 
to  ran  then  eoune  and  distance  to  a  known  boundary,  and  the  beg;inning  tree 
be  lost,  to  find  the  commencement  of  the  first  line  of  the  tract,  you  must 
rererse  the  course  and  distance  from  the  known  boundary,  and  not  elongate 
nor  shorten  the  line  to  the  branch.  The  expression  as  to  the  branch  being 
merely  descriptive  of  the  general  locality  of  the  tree,  and  not  an  imperative 
call,  locating  the  spot  where  the  tree  stood;  and  it  is  no  objection  to  this 
rule,  that  by  the  reversal  of  the  line,  the  beginning  is  shown  to  be  in  deep 
navigable  water,  at  a  great  distance  from  the  shore,  or  where  the  lost  begin- 
ing  could  not  have  stood. 

The  leading  object  in  the  gratification  of  all  calls  is  certainty  in  the  location 
of  grants  of  land. 

It  is  a  general  rule,  that  if  there  be  a  peremptory  call  to  an  object  of  length  by 
a  coarse  and  distance  line,  and  the  object  can  be  reached  by  gratifying  the 
distance,  but  violating  the  course ;  or  by  conforming  to  the  course,  and  dis- 
regarding the  distance — ^the  course  must  control  the  distance. 

The  word  "by,"  when  descriptively  used  in  a  grant,  as  in  this  case,  does  not 
mean  ''in  immediate  contact  with,"  but  **near"  to  the  object  to  which  it 
relates;  and  ''near"  is  a  relative  term,  meaning,  when  used  in  land  patents, 
very  unequal  and  different  distances. 

The  reason  assigned  for  ronning  lines  of  lands  to  the  boundaries  called  for  at 
their  terminations,  instead  of  terminating  them  according  to  their  courses  and 
distances,  is  not  exclusively,  that  greater  certainty,  as  to  the  termini  of  such 
lines,  is  thereby  attained;  but  also,  because,  thus  locating  grants,  is  more 
beneficial  to  grantees  ^  and  because,  it  is  a  rule  of  construction  in  expound- 
ing grants,  to  give  them  that  interpretation,  which  operates  most  strongly 
against  grantors,  and  in  favor  of  the  gprantees. 

A  deed  or  patent  for  a  tract  of  land  passes  nothing,  unless  the  land  described 
therein  is  susceptible  of  location;  or,  in  other  words,  unless  the  survey 
thereof  can  be  made  to  close,  either  as  to  the  whole  conveyed,  or  some 
definite  part  thereof. 

If  a  tract  of  land  be  granted  by  boundaries  only,  without  courses  and  distances, 

if  the  beginning  or  any  subsequent  boundary  be  lost,  and  its  original  situs 

cannot  be  proved,  the  entire  tract  is  lost,  and  the  grant  thereby  becomes 

inoperative. 

I  If  a  tract  be  granted  by  courses  and  distances  only,  without  calling  for  any 

I  booodary  or  object,  save  that,  at  the  commencement  of  the  first  line,  and  it  be 

I  16        V.6 
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lost,  and  no  proof  can  be  adduced  of  the  beginning  or  ending  of  any  of  its 
lines,  the  tract  becomes  a  non-entity — the  grant  a  nullity. 

If  a  grant  be  made,  not  only  with  courses  and  distances,  but  with  calls,  it  has 
a  principle  of  self-sustentation,  not  possessed  by  grants  with  course  and  dis- 
tance only,  or  with  calls  only. 

Where  a  grant  is  by  course  and  distance  and  calls,  if  the  beginning,  and  any, 
or  all  the  boundaries,  save  one,  are  lost  and  incapable  of  proof,  the  vitality  of 
the  grant  still  continues.  This  is  the  natural  import  of  the  express  words  of 
the  grant. 

It  cannot  be  denied,  that  a  valid  survey  or  grant  may  be  made  without  stating 
any  natural  object  as  being  the  beginning  of  its  first  line,  if  there  be  a  boun- 
dary at  the  termination  thereof. 

It  is  no  objection  to  the  validity  of  a  grant,  that  the  place  of  its  beginning  is 
covered  with  water,  whether  navigable  or  otherwise;  or  that  any  of  its  lines 
run  across  sudh  water. 

In  cases  of  grants  of  land,  describing  it  by  courses  and  distances  and  calls,  the 
courts  of  this  State  have  determined  that,  in  locating  them,  they  shaU  first 
be  run  by  the  calls ;  but  if  that  be  impracticable,  they  shall  then  be  located  by 
course  and  distance. 

In  an  action  of  ejectment,  the  plaintiff,  to  prove  the  death  of  O.  before  the  year 
1745,  without  heirs,  and  intestate,  offered  in  evidence  a  warrant  of  resurvey 
to  E,  jP.,  issued  in  1725,  a  certificate  of  survey  returned  under  such  wairant, 
dated  21st  September,  1726,  but  upon  which  no  patent  appeared  to  have  been 
issued;  and  also  an  escheat  patent  relating  to  the  same  lands,  granted  28tli 
September,  1759,  founded  upon  a  special  warrant  of  resurvey,  dated  18th 
June,  1759,  returned  on  the  30th  of  that  month.  The  defendant  objected  to 
the  admissibility  of  the  warrant  of  resurvey  to  E.  F.  and  certificate  returned 
thereon,  either  with,  or  independent  of  the  escheat  patent  of  1759,  and  pro- 
ceedings, on  which  the  same  were  founded.  Held,  the  proceedings  on  that 
warrant  not  having  been  prosecuted,  no  purchase  money  being  paid  by  E,  F. 
nor  patent  accepted  by  him,  neither  the  warrant  nor  certificate  were  proof  of 
the  facts  recited  in  them,  as  to  the  death  of  O.  at  the  time  specified.  Such 
statements  were  discredited,  by  the  refusal  of  E.  F.io  consummate  his  title, 
and  his  omission  or  refusal  to  pay  for  the  lands  was  evidence  that  he  had 
discovered,  that  no  title  by  escheat  had  devolved  on  the  Lord  Proprietaiy. 

An  exemplification  of  the  return  of  the  surveyor  to  a  warrant  of  resurvey,  dated 
1707,  with  the  depositions  of  witnesses,  and  inquisition  of  a  jury  called  under 
the  warrant  of  resurvey,  executed  on  the  4th  March,  1706-7 — ^finding  the 
beginning  of  a  tract  of  land  with  its  courses  and  distances,  and  other  boun- 
daries, recorded  among  the  land  records  of  Baltimore  County,  and  certified 
under  the  seal  of  that  County  Court  to  be  a  true  copy,  is  not  evidence — because 
there  existed,  at  the  date  of  those  proceedings,  no  law  which  authorized  such 
proceedings  to  be  recorded. 

The  proceedings  in  question  were  also  inadmissible  in  evidence,  because  they 
purported  to  locate  the  tract  of  land  described  in  them,  in  a  way  wholly  in- 
consistent with  the  calls  and  expressions  contained  in  its  original  patent 
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Where  a  pnyer  called  for  an  instruction  to  the  juiy,  *<  that  if  they  should  find 
that  the  beginning  of  B,  V.  is  not  truly  located  on  the  plats  by  the  defendant, 
then  the  plaintifis  are  entitled  to  recover  ;**  and  it  appeared  that  the  htginidng 
of  ikt  trad  daimMd  by  then  wot  adrnUUd  by  the  locationi  of  both  partie$;  and 
that  the  patent  for  B.  V.  declared  such  bigmning  to  he  the  tnd  of  its  first 
line;  and  the  hounded  tree  called  for  at  the  beginmng  of  B.  V.  being  lost, 
was  to  be  found,  as  a  maUer  of  law,  by  reversing  the  course  and  distance  of 
the  first  line  of  B,  F.,  the  jury  cannot  find  to  the  contrary, — and  conse- 
quently the  refusal  to  grant  the  prayer  is  not  error. 

By  the  act  of  1745,  di.  9,  the  State  granted  no  right  which  accrued  to  it  subse- 
quently to  its  passage. 

An  escheat  grant  by  the  State  is  no  evidence  of  the  existence  of  the  ftcts  con* 
stituting  the  escheat,  anterior  to  the  date  of  the  warrant. 

An  escheat  title  accruing  in  1750,  will  not  entitle  platntifi  to  recover,  under 
the  act  of  1746. 

A  juiy  has  no  discretionaiy  power  to  find,  as  matter  of  fact,  that  which  is  matter 
of  law. 

Expressions  in  a  grant,  intended  merely  as  generally  descriptive  of  locality, 
have  not  a  conclusive  and  restrictive  import 

By  the  grant  of  a  tract  of  land,  lying  in  ChnaptaSu  bay,  and  on  the  north  side 
of  a  river,  called  P.,  and  on  the  north  side  of  the  north-vtea  branch  of  said 
liver,  beginning  at  a  marked  red  oak,  by  a  little  branch,  and  running  up  along 
the  north-west  branch  for  breadth;  it  is  not  required  that  a  tract — ^the  tnd 
of  whose  first  line  was  the  begiaanxng  of  the  tract  above  described — should  be 
located  on  the  north  side  of  the  river  P. 

Where  the  witness  had  be^n  surveyor  of  the  county,  (where  land  claimed  is 
situated,)  for  tixtitn  ymrt,  and  assistant  of  the  county  surveyor  for  many 
years  previous,  and  testified  that  the  beginning  tree  of  a  tract  of  land  could 
not  be  found,  that  he  had  never  heard  of  it,  and  had  found  the  begin* 
ing>  hy  reversing  the  course  and  distance  of  the  patent  from  another  boun- 
daiy — ^this  is  sufficient  evidence  of  an  endeavor,  on  the  part  of  the  party 
seeking  to  establish  the  hit  beghmmg,  to  find  the  position  of  the  same. 

The  jury  is  the  proper  tribunal  to  decide  whether  any  and  what  variation  ought 
to  be  allowed  In  the  location  of  lands. 

Whether  any  and  what  degree  of  allowance  for  variation  should  be  made,  are 
questions  of  fiict  to  be  determined  by  the  jury  on  testimony  upon  that  subject 
adduced  to  them  in  the  trial  of  the  cause. 

If  no  such  testimony  be  offered,  the  juiy  are  not  authorized  to  depart  from  the 
courses  and  distances  expressed  in  the  conveyances,  by  making  any  allow- 
ance for  variation. 

Where  there  is  a  total  absence  of  the  testimony  in  relation  to  variation,  the 
court  ought  not  to  instruct  the  jury  on  that  subject. 

Where  the  court  reverses  the  judgment  of  the  County  Court  for  error  in  in- 
struction as  to  a  question  of  variation  of  the  compass,  and  perceives  that  by 
no  allowance  for  such  yariation  which  the  jury  could  rationally  have  made, 
the  merits  of  the  controversy  could  be  affected,  it  will  not  award  a  proce- 
dendo. 
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Where  a  line  calls  to  terminate  at  a  bounded  tree  without  any  other  reference, 
and  the  tree  is  lost,  and  there  is  no  location  or  evidence  to  prove  that  where 
such  line,  run  course  and  distance,  terminates,  is  not  and  always  has  been  high 
and  fast  land,  the  court  will  not  instruct  the  juiy  that  the  line  cannot  be  liin 
into  the  water  of  a  navigable  stream.  The  court  will  not  presume  that  the 
bounded  tree  may  not  have  stood  in  navigable  water. 

Where  the  beginning  tree  of  a  tract  is  admitted  upon  the  plats,  both  parties 
are  estopped  from  denying  its  location. 

Where  the  termination  of  a  line  of  one  tract  imperatively  calls  for  the  beg^n- 
ing  tree  of  another,  and  the  tree  so  called  for  is  admitted  as  the  beginning 
tree,  It  is  equally  admitted  as  the  terminus  called  for. 

Where  there  is  error  in  a  patent,  either  in  the  description  of  the  tree  alleged  to 
stand  at  the  beginning  of  the  first  line  of  the  tract,  or  in  the  boundary  stated 
to  stand  at  the  end  of  that  line,  where  these  descriptions  are  irreconcilable, 
and  one  or  the  other  must  be  rejected, — under  such  circumstances,  the  court 
will  enquire  into  the  probabilities  of  mistake,  as  to  the  boundaries  called  for, 
and  look  at  the  consequences  which  would  result  from  rejecting  the  one  or 
the  other. 

There  is  no  difference  between  the  weight  to  be  ascribed  to  a  call  for  a  boundary, 
or  matter  of  description  thereof,  when  referred  to  as  the  beginning  of  a  tract, 
or  as  the  terminus  of  one  of  its  lines. 

In  determining  upon  such  probabilities,  the  court  will  examine  the  courses, 
descriptions,  calls  and  boundaries  of  the  title  papers,  to  ascertain  if  the  sur- 
veyor made  any  mistake  therein— what  evidence  he  had  before  him,  and 
what  he  designed  to  do. 

An  error  of  description  in  a  survey,  adopted  in  a  patent,  manifestly  founded  in 
mistake  or  falsehood,  is  insufficient  to  control  other  calls  and  expressions 
inconsistent  therewith. 

Where  the  assumption  of  mistake  in  a  single  description,  harmonizes  all  the 
rest  of  a  patent,  the  court  will  make  such  assumption. 

The  designed  non-disclosure  of  the  fact  to  the  Lord  Proprietary  or  his  agents, 
that  a  warrant  of  resurvey  as  executed  was  covered  by  navigable  water,  is 
not  a  fraud,  and  will  not  vacate  a  patent  issued  thereon. 

The  rights  of  piscary  and  navigation  remain  unimpaired  by  the  grant  of  land 
covered  by  navigable  water. 

For  a  fraud  practised  on  the  Lord  Proprietary,  he  only,  or  those  subsequently 
claiming  under  him,  have  a  right  to  complain.  It  is  not  a  matter  on  which 
his  patentees  may  claim  to  expand  their  rights. 

To  produce  accordance  between  a  line  and  its  call,  the  running  of  the  next 
preceding  line  cannot  be  changed ;  such  changes  would  be  in  conflict  with 
the  grant. 

Appeal  from  Baltimore  County  Court. 

This  was  an  action  of  qedmtiiUj  and  was  before  this  court  in 
1840. — 11  O,  ^  J.  354.     It  was  brought  by  the  appellants 
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against  the  appellees,  for  all  that  piece  or  lot  of  ground,  situate 
on  FelTs  Paint j  in  the  City  of  Baltimore; — beginning  for  the 
same  at  the  south-west  intersection  of  fVilks  and  Eden  streets, 
and  running  westerly  on  fVilks  street  eighty  feet;  thence  south- 
erly, parallel  with  Eden  street,  crossing  Lancaster  street,  to  the 
water;  then  easterly  with  the  water,  and  parallel  with  Wilks 
street,  eighty  feet,  to  Eden  street ;  and  thence  northerly  with 
Eden  street,  to  the  beginning,  containing  six  acres,  with  the 
appurtenances,  situate  and  being  in  Baltimore  County  afore- 
said, which  James  Wihonj  and  Thomas  Wilson^  and  Christo- 
pher Raborg^  and  Peter  Eisenbury  had  demised,  &c. 

The  defendants  pleaded  not  gtitby,  and  took  defence  on 
wsrrant^  and  upon  return  of  the  plats  <^for  all  the  land  lying 
between  the  south  side  of  Alice  Anna  street,  and  the  north  side 
of  Lancaster  street,  and  the  west  side  of  Eden  street  and  Canal 
street'* 

IsT  Exception.  At  the  trial  of  this  cause  the  plaintiff,  to 
support  the  issue  on  his  part,  offered  in  evidence  the  plats  and 
the  explanations  thereof,  in  this  cause;  and  the  following 
papers,  to  wit : 

A  patent  to  Alexander  Mountenay  of  Mountenay'^s  JVecfe, 
dated  the  30th  June,  1663. 

An  escheat  patent  of  the  same  tract  to  William  jPeU,  dated 
the  12th  July,  1737. 

A  deed  from  Edtioard  Fell,  heir-at-law  of  William  Fdlj  to 
Thomas  Slighj  dated  17th  August,  1758. 

Deeds  from  Stigh  to  Wiesenthal ;  from  Wiesenthal  to  Comth- 
wtite;  from  Comthwaite  to  David  Brown;  from  Matthews,  at- 
tonley  of  John  Brown,  to  Daeid  Brown;  and,  also,  read  in 
evidence  the  following  agreement  between  the  parties  in  this 
cause. 

**We  hereby  agree  that  the  present  plaintiffs  are  the  fee  sim- 
ple proprietors  of  the  lot  on  the  south  side  of  Wilks  street, 
as  described  in  the  deed  from  WiUiam  Matthews,  atOy  for 
John  Brown,  according  to  its  true  location,  and  the  defendants 
are  the  fee  simple  proprietors  of  the  lots  on  west  side  of  Bond 
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Street,  between  Mice  Anna  and  Lancaster  streets,  the  leases  of 
which  they  have  located,  and  that  the  above  admitted  facts  shall 
have  the  same  effect,  as  if  regularly  proved  before  the  jury.'^ 

The  grant  to  Jllexander  Mountenatfy  from  the  Lord  Proprie- 
tary for  two  hundred  acres,  in  Patapsco  river,  ^^MaunUnajfs 
JSTeck,'*^  described  a  parcel  of  land,  called  "JlfcmtUenay^a 
iATecky^  lying  in  Chesapeake  bay,  and  on  the  north  side  of  a 
river,  Patapsco;  and  on  the  north  side  of  the  north-west 
branch  of  the  said  river :  beginning  at  a  marked  red  oakj  by  a 
little  branch,  and  running  up  along  the  north-west  branch  for 
breadth,  west  north-west  one  hundred  perches,  over  a  cove 
unto  a  marked  white  oofc,  by  a  line  drawn  north  north-east; 
running  into  the  woods  for  length  three  hundred  and  twenty 
perches,  by  a  line  drawn  from  the  said  north  north-east  line ; 
running  east  south-east  one  hundred  perches,  by  a  line  frooa 
the  said  east  south-east  line;  running  south  south-west  unto 
the  first  marked  red  oak,  three  hundred  and  twenty  perches, 
laid  out  for  two  hundred  acres,  more  or  less. 

The  escheat  patent  to  WiUiam  JPeU,  for  Mawnienaxfs  JVedb, 
dated  12th  July,  1737,  contained  the  following  recitals  and  de- 
scription of  the  land,  viz : 

^^  Whereas,  WUliam  Fell  of  Baltimore  County,  by  his  peti« 
tion  to  our  agents  for  management  of  our  affairs  within  this 
province,  did  heretofore  set  forth  that  there  was  escheat  unto 
us  a  certain  tract  or  parcel  of  land  called  Motmtenay^s  JVVefe, 
lying  and  being  in  the  county  aforesaid,  originally,  on  the  SOth 
June,  1663,  granted  unto  a  certain  Jllexander  Maumienay^  for 
two  hundred  acres,  under  old  rent;  that  afterwards,  on  the  22d 
March,  1685,  a  certain  Samuel  Wheeler ,  and  .Snnj  his  Wife, 
by  their  indenture  of  bargain  and  sale,  conveyed  the  said  land 
to  a  certain  Danid  Janes^  who  died  thereof  possessed,  intes- 
tate, and  without  heirs,  by  which  means,  or  for  want  of  heirs 
of  the  said  Alexander  Mowitenay,  or  regular  conveyances  from 
the  first  taking  up  the  same,  is  become  escheat  unto  us  as  afore- 
said; and  the  petitioner  being  the  first  discoverer  thereof, 
humbly  prayed  to  be  admitted  to  its  purchase,  be  the  same 
escheat  by  the  means  aforesaid,  or  by  any  other  ways  or  means 
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whatsoever,  and  a  special  warraDt  to  resurvey  the  same,  with 
liberty  of  adding  any  vacant  land  that  could  be  found  thereto 
coDtiguoQS,  and  that  upon  return  of  a  certificate  of  such  re- 
survey,  he  paying  our  agent  such  reasonable  price  as  should 
be  agreed  upon  for  the  purchase  of  said  escheat,  and  making 
good  rights  to  the  vacancy  added,  might  have  our  letters 
patent  of  confirmation  issue  unto  him  thereon,  which  was 
granted  him, — and  accordingly,  a  warrant  on  the  14tli  April, 
17S7,  to  him  for  that  purpose  did  issue.  In  pursuance  whereof, 
it  is  certified  into  our  Land  Office,  that  the  said  tract  is  re- 
surveyed,  by  which  it  appears  that  the  same  contains  the 
exact  quantity  of  two  hundred  acres  of  escheat  land,  for  which 
Ibe  said  WUUam  FeU  has  paid  and  satisfied  unto  Bergatfdn 
Taslur,  £99.,  our  present  agent  and  receiver  general,  for  our 
use,  the  sum  of  £20  sterling,  being  the  purchase  money  agreed 
tipon  for  the  said  escheat,  according  to  our  instructions,  bear- 
ing date  at  Jh^nufoliiy  the  14th  June,  1733,  and  registered  in 
our  Land  Office  of  our  said  province.  We  do,  therefore,  in 
consideration  thereof  and  other  the  premises,  hereby  give, 
grant  and  confirm  unto  him,  the  said  WUUam  Felly  all  that, 
the  aforesaid  tract  or  parcel  of  escheat  land,  now  resurveyed 
and  called  MoufUena}ps  JNTedb,  lying  and  being  in  the  county 
aforesaid:  beginning  at  a  bounded  white  oafc,  standing  on  the 
north  side  of  the  north-west  branch  of  Patapsco  river,  and 
near  the  mouth  of  a  small  branch,  descending  into  the  north- 
west branch,  which  tree  was  bounded  by  Commissioners  ap- 
pointed to  examine  evidences  concerning  the  bounds  of  the 
same  tract  of  land,  at  the  place  where  the  original  beginning 
tree  did  stand,  and  running  thence  up  the  said  north-west 
branch,  and  over  the  mouth  of  a  cove  west  north-west  one 
hundred  perches  to  a  bounded  red  oakj  at  or  near  the  place 
whereat  the  second  bounded  tree  did  stand,  thence  north  north- 
east three  hundred  and  twenty  perches,  east  south-east  one 
hundred  perches,  and  thence  south  south-west,  (as  expressed 
10  the  grant,)  unto  the  beginning,  containing  and  laid  out  for 
two  bimdred  acres,  more  or  less,  according  to  the  certificate  of 
resurvey  thereof,  taken  and  returned  into  our  Land  Office,  &c. 
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'  The  deed  from  Edward  FeU  to  Thomas  Slight  dated  Hth 
August,  1758,  described  him  as  sod  and  heir-at-law  of  WiUiam 
Felly  and  was  for  Mounienay^s  JVecfe,  in  fee. 

The  deed  from  Thomas  SUgh  to  Charles  Wmenihal^  of  2Sth 
July,  1760,  was  in  fee,  for  all  that  part  of  a  tract  or  parcel  of 
land  called  MoufUenay*s  JNTecfe,  contained  within  the  followii^ 
metes  and  bounds,  courses  and  distances,  namely:  beginning  for 
the  part  hereby  bargained  and  sold  at  the  beginning  of  that  part 
of  said  tract  of  land,  hereby  conveyed  by  the  said  Thomas 
SUgh  unto  a  certain  Peter  LeUick^  and  running  thence  bounding 
on  the  said  part  north  twenty  degrees  and  thirty  minutes,  east 
forty  perches  and  three-quarters  of  a  perch,  then  north  sixty- 
one  degrees  and  fifteen  minutes,  east  fifty-eight  perches,  unto 
the  end  of  the  north  thirty-six  degrees,  west  eighteen  perches 
line  of  four  acres,  part  of  the  aforesaid  tract  of  land  heretofore 
conveyed  by  the  aforesaid  Thomas  SUgh  unto  a  certain  Brian 
PhUpaty  then  bounding  on  that  part,  another  part  of  said  tract 
of  land  conveyed  by  the  said  Sl^h  to  the  said  PhUpoty  until  it 
intersects  the  first  line  of  the  whole  tract  called  JUoutUenay^s 
JWcfc,  then  bounding  on  that  line  east  south-east  sixty-four 
perches,  unto  the  end  of  the  south  thirty-two  degrees,  east 
twenty-two  perches  and  half  a  perch  line  of  that  part  of  said 
tract  of  land  now  in  possession  of  a  certain  Captain  Thomas 
Ilammondy  and  then  bounding  on  that  part  and  the  aforesaid 
part  sold  by  the  said  Thomas  SUgh  to  the  aforesaid  Peter 
Lettick,  according  to  the  several  courses  thereof  unto  the  begin- 
ning aforesaid,  containing  eleven  acres,  more  or  less  -,  together 
with,  &c. 

The  deed  from  C.  JVeisenihal  to  John  ComthwUte  of  Ttli 
December,  1775,  was  similar  to  that  from  T.  Sl^h  to  C  W. 

The  deed  from  John  CorrUhwaite  to  David  BrowHy  of  8th 
July,  1782,  was  for  all  that  piece  or  parcel  of  ground  on  FeWs 
Pointy  being  a  part  of  a  tract  of  land  called  and  known  by  the 
name  of  Mountenay'^s  JWcfc,  and  lately  annexed  to  Baltimore 
Towiy  and  now  called  the  South-east  Addition :  beginnii^  at 
the  intersection  of  WtJke  street  and  Eiden  street,  and  running 
and  bounding  on  WiUu  street,  west  eighty  feet ;  thence  south, 
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parallel  with  Eden  street  to  the  first  line  of  Mountenatf  9  JVedb, 
theDce  bounding  on  said  line  reverse,  east  south-east  to  Eden 
street,  thence  bounding  on  Eden  street  north  to  the  beginning ; 
together,  &c.  for  ninety  years  renewable  forever. 

The  deed  from  fVUliam  Matihewi^  atlomey  in  fad  for  John 
Brown^  of  Philadelphia^  to  David  Broumy  dated  23d  Decem- 
ber, 1793,  was  for  the  land  described  in  the  deed  from  ConUh-- 
uaiU  to  Darid  Brown^  and  was  in  fee. 

And  the  plaintiffs  further  read  in  evidence  the  ordinance  of 
the  Mayor  and  City  Council  of  BaUimore^  passed  the  11th 
March,  1823,  entitled  ^^  An  Ordinance  for  the  improvement  of 
the  Cove,"  (and  which  ordinance  and  all  the  acts  of  Assem- 
bly in  these  exceptions  referred  to,  it  is  admitted,  may  be  read 
from  the  printed  collections  of  ordinances  and  of  acts  of  Assem- 
bly ;)  and  also  the  following  acts  of  Assembly,  to  wit :  the  act 
of  1745,  (August  session,)  ch.  9;  the  act  of  1773,  ch.  4, 
(June  session;)  the  act  of  1784,  ch.  39,  (November  session;) 
and  further  gave  evidence,  by  Alexander  J.  Bouldin^  the  sur- 
veyor of  Baltimore  County,  and  by  James  W,  ColUnSy  Jamee 

Tracy  and JUer,  that  the  piece  of  ground  claimed  by 

the  plaintiffs  in  this  cause,  together  with  nearly  all  the  ground 
between,  that  is  designated  on  the  plat,  between  WiUts  street 
«nd  Lancaster  street,  and  between  Caroline  street  and  Harford 
street,  was  filled  up,  and  made  fast  land,  under  the  before-men- 
tioned ordinance  of  1823;  and  that  the  piece  of  ground, 
claimed  in  this  suit  by  the  plaintiffs,  was  fast  land,  and  enclosed 
in  March,  1837;  and  also  proved  by  said  Collins  and  said 
Bouldin,  that  the  water  of  the  City  Dock,  as  laid  down  on 
the  plat  is,  and  so  far  as  they  can  remember  for  a  number  of 
years,  has  been  deep  and  navigable;  and  the  said  Bouldin^  in 
answer  to  a  question  on  part  of  the  defendants,  whether  he  had 
ever  heard  of  any  other  place  as  the  beginning  of  **  Mounte- 
nay^i  JV^eek,^  than  that  located  for  it  on  the  plats.^  The  said 
Bouldin  said  that  he  had  heard  that  ^^  Mountenay^s  J^ecK^ 
was  supposed  to  begin  at  H,  or  thereabouts;  and  the  said 
plaintiffs  also  gave  in  evidence  the  plat  of  the  addition  to  Bal- 
timore Town^  made  under  said  act  of  1773,  ch.  4,  and  proved 
17        V.6 
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tliat  the  same  embraced  ^^  Mountmajps  JV*ecfc,''  so  far  as  the 
same  was  then  fast  land,  and  the  ground,  (northward  of  WUki 
street,  and  of  the  improvement  now  claimed,)  then  in  those 
under  whom  the  plaintiffs  claim. 

And  thereupon,  the  defendants,  to  proye  the  issue  on  their 
part,  offered  in  evidence  the  following  patents,  to  wit:  of 
^'  Bold  Venture,*^  granted  to  John  OuUon  on  the  20th  March, 
1695 ;  of  ^^  Lof^  Island  Point,'^^  granted  to  WiViam  PouUneyy 
10th  July,  1671 ;  of  ''Island  Pointy''  granted  to  WiUiam  FM 
on  the  5th  June,  1734. 

The  patent  to  John  OuUon^  granted  20th  March,  1695,  was 
for  all  that  tract  or  parcel  of  land  called  ''  Bold  VenturCj*^  ly- 
ing on  the  north  side  of  Patapsco  river,  and  on  the  north  side 
of  Whetstone  Branchy  beginning  at  a  bounded  white  oak,  stand* 
ing  by  the  branch  side — it  being  a  bound  tree  of  PouUney^s 
Pointy  and  running  thence  north  north-east  fifly-eight  perches, 
to  a  bound  red  oak  of  Mountenay^s  ^eck;  then  with  Jlfounfe- 
nay^s  land,  west  north-west  one  hundred  perches,  to  a  bound 
white  oak  of  Mountenay^s;  then  with  Mounienay^s  long  line 
north  north-east  three  hundred  and  twenty  perches ;  then  west 
north-west  fifty-four  perches;  then  south  south-west  three  hun- 
dred and  twenty  perches,  to  a  bound  ash ;  then  south  south- 
west two  degrees,  southerly  twenty-four  perches,  to  the  river 
side ;  then  down  the  river,  south  south-east  two  degrees  east- 
erly, eleven  perches ;  then  south  south-west  two  degrees,  south- 
erly twenty-four  perches ;  then  with  a  direct  line  to  the  first 
tree,  containing,  and  now  laid  out  for  one  hundred  and  sixty- 
one  acres  of  land,  more  or  less,  according  to  the  certificate 
of  survey  thereof,  taken  and  returned  into  our  Land  OflSce, 
bearing  date  the  23d  December,  1695,  and  there  remaining, 
together,  &c. 

The  patent  to  WilUam  PouUney  was  dated  10th  July,  1671, 
and  was  for  all  that  parcel  of  land,  called  ''Long  Island 
Pointy^^  lying  in  Baltimore  County,  on  the  north  side  of 
Patapsco  river,  and  on  the  north-west  branch  of  the  river — 
beginning  at  a  bounded  locust,  standing  at  the  head  of  a  roiind 
bay,  and  running  down  the  said  bay  south  south-west  eighty 
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perches,  to  a  bouDded  Spanish  oak  at  the  mouth  of  the  said 
bay,  and  from  the  said  oak,  up  the  said  branch  north-west 
thirty-six  perches;  then  west  south-west  one  hundred  perches; 
then  west  north-west  seventy-two  perches,  to  the  bottom  of 
^^  Lang  Island  Point ;^^  then  north  north-east  sixteen  perches; 
then  east  and  by  south  sixty  perches;  then  north  and  by  east 
eighty  perches,  to  a  bounded  red  oak  of  a  pared  of  landy  laid 
atU/or  Alexander  Mountenay;  then  north  north-east  by  Maun" 
tenajf^s  land  seventy-six  perches,  and  then  to  the  first  bounded 
tree,  containing,  and  now  laid  out  for  one  hundred  acres  of 
land,  more  or  less,  together,  &c 

The  patent  to  fFUliam  Fell  was  as  follows : 

Charles,  &c.  Know  ye,  that  whereas  Charles  Carroll,  of 
the  City  of  Annapolis,  in  ^nne  Arundel  County,  Chirurgeon, 
by  his  humble  petition  to  our  agent  for  management  of  land 
affairs  within  this  province,  did  heretofore  set  forth,  that  a  cer- 
tain WiUiam  PouUney,  of  Baltimore  County,  deceased,  was 
possessed  of  a  tract  of  land,  called  '^  Island  PoiiUy'^  situate  on 
a  branch  of  Patapsco  river,  granted  unto  the  said  PouUney,  for 
one  hundred  acres,  by  patent,  bearing  date  10th  July,  Anno 
Domini,  1671,  and  died  thereof  possessed,  Anno  1674;  and 
although  an  alien,  made  a  will,  and  devised  the  same  to  Edward 
JUimfrett,  likewise  an  alien,  in  the  words: 

Item.  ^^  I  give  and  bequeath  unto  Edward  Monfrettj  of  Pa^ 
tapseo,  all  my  lands,  goods  and  chattels,''  whereby  the  said 
Monfrett,  as  the  petitioners  conceived,  had  but  an  estate  for 
life ;  although  that  he,  the  said  PouUney,  was  capable  of  de- 
vising the  said  land, — and  that  after  the  decease  of  the  said 
JUonfrelt,  the  said  land  would  come  to  the  heirs  of  the  said 
PouUney;  but  so  it  was,  that  no  heirs  of  the  said  PouUney  or 
Jtionfrett  had  since  apjieared  to  claim  the  said  land;  by  means 
whereof,  or  some  other  causes  before  set  forth,  the  petitioner 
conceived  the  same  become  escheat  unto  us  as  aforesaid*;  and 
inasmuch  as  the  petitioner  had  been  the  first  discoverer, 
prayed  to  be  admitted  to  its  purchase,  and  a  special  warrant 
to  resurvey  the  same,  with  liberty  of  adding  what  vacant  land 
coald  be  found  to  the  same  contiguous;  and  that  upon  return 
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of  a  certificate  of  such  resurvey,  he  paying  our  agent  such 
reasonable  price  as  should  be  agreed  upon  for  the  purchase  of 
said  escheat,  and  complying  with  all  other  requisites,  accord- 
ing to  our  conditions  of  plantation  then  in  force,  might  have 
our  letters  patent  for  the  whole,  be  the  said  ^^  Island  Point,'' 
escheat  by  means  aforesaid,  or  any  other,  which  was  granted* 
him.  And  accordingly,  a  warrant  on  the  12th  September, 
1733,  to  him,  for  that  purpose,  did  issue.  In  pursuance 
whereof,  it  is  certified  into  our  Land  Office,  that  the  said  tract 
is  resunreyed,  by  which  it  appears  that  the  whole  now  contains 
the  quantity  of  eighty-five  acres ;  whereof  fourteen  acres  is 
vacant  land  added,  for  which  said  escheat  and  vacancy,  the 
said  Charles  Carroll  has,  according  to  our  instructions  to  Ed- 
mund  Jennings^  Esq.^  our  present  Judge  of  our  Land  Office, 
bearing  date  at  Annapolis,  14th  June,  1733,  paid  and  satisfied 
unto  Daniel  Dulany,  Esq.,  our  present  agent  and  Receiver  Gen- 
eral, for  our  use,  as  well  as  the  sum  of  £7  sterling,  being  one- 
third  part  of  the  value  set  on  the  said  escheat,  as  also  the  sum 
of  6  shillings  sterling,  for  the  rights  to  the  vacancy  added ;  but 
before  our  grant  thereon  to  him  did  issue,  he^  the  said  Charles 
Carroll,  did,  on  the  4th  June,  1734,  for  a  valuable  considera- 
tion, assign,  sell,  transfer  and  make  over  unto  Wm.  Fell,  of 
Baltimore,  his  heirs  and  assigns  forever,  all  his  right,  title  and 
interest  of,  in  and  to  the  said  land,  and  the  certificate  thereof, 
who  has  supplicated  us  that  our  letters  patent  of  confirmation 
may  now  issue  unto  him,  which  we  have  thought  fit  to  con- 
descend unto ;  and  we  do,  in  consideration  thereof,  and  other 
the  premises,  hereby  give,  grant  and  confirm  unto  him,  the  said 
Wm.  Fell,  all  that,  the  aforesaid  tract  or  parcel  of  escheat 
land,  with  its  vacancy  added,  now  resurveyed,  and  still  called 
^^  Island  Pointy^  lying  and  being  in  Baltimore  County,  begin- 
ning at  a  bounded  white  oak,  standing  at  the  head  of  a  round 
bay,  on  the  north-west  branch  of  Patapsco  river,  said  oak 
standing  by  the  spot  where  it  is  supposed  stood  a  bounded 
locust,  the  ancient  beginning  tree  of  the  said  land:  same  white 
oak  being  north  four  degrees,  east  sixty-six  perches  from  the 
mouth  of  the  said  bay,  and  running  from  the  aforesaid  white 
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oak,  south  four  degrees,  west  sixty-six  perches,  thence  south 
sixty-three  degrees,  west  fourteen  perches,  tlience  north  forty 
degrees,  west  thirty  perches,  thence  north  eighty-seven  degrees, 
west  forty-two  perches,  ttvence  south  fifty  degrees,  west  fifty*" 
six  perches,  thence  south  seventy-three  degrees,  west  twenty*- 
four  perches,  thence  north  fifty-five  degrees,  west  fifty-four 
perches,  thence  north  forty-five  degrees,  east  sixteen  perches, 
thence  south  eighty  degrees,  east  sixty-four  perches,  thence 
north  three  degrees,  east  eighty  perches,  thence  north  north* 
east  seveuty-six  perches,  and  thence  by  a  straight  line  to  the 
said  beginning,  containing  and  now  laid  out  for  eighty-five 
acres  of  land,  more  or  less,  according  to  the  certificate  of  re- 
survey,  thereof  taken  and  returned  into  our  Land  Office,  bear* 
ii^  date  the  SOth  February,  1733,  and  there  remaining, 
together,  &c. 

And  proved,  that  they  were  truly  located  on  the  plats ;  and 
further  proved  by  said  Bouldin,  surveyor  of  Ballimore  County, 
that  the  beginning  tree  of  ^^Bold  Venture^^  could  not  be  found ; 
that  he  had  never  heard  of  any  such  tree,  and  thai  he  found  the 
heg^ning  of  ^^Bold  Venture'*^  in  the  defendant's  location^  by 
reoening  the  first  line  from  the  admitted  beginnit^  fU  My  of 
^Mountenay's  JV*ecfc.''  And  also  proved  by  said  Bouldin,  that 
the  lot  to  which  the  improvement  in  the  case  is  claimed  as  an 
appurtenance  or  extension,  was  not  included  within  the  lines  of 

• 

the  addition  to  Baltimore  Tovon,  as  laid  out  under  the  act  of 
Assembly  aforesaid,  of  1773 — said  addition  extending  only  to 
the  lands  on  the  banks  of  the  river,  as  located  on  the  plats  in 
this  cause,  from  black  A  to  Z.  And  that  witness  had  been 
surveyor  of  the  county  for  sixteen  years,  and  was  his  father's 
assistant  for  many  years,  who  was  also  for  some  twenty  years 
the  surveyor  of  Baltimore  County.  And  the  defendant  also 
proved,  that  in  1783,  the  water  ran  as  marked  on  the  plats 
with  blue  shaded  hues,  from  A  to  B  to  C  to  D,  and  in  1801^ 
by  the  shaded  line  from  G  to  H  to  I  to  J  and  to  K.  And  the 
defendant  further  read  in  evidence  the  ordinance  of  the  Mayor 
and  City  Council  of  Baltimore^  passed  the  4th  May,  1841, 
entitled  ^^  An  Ordinance  to  grant  permission  to  certain  persons 
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to  extend  their  lots  from  fVilks  street  and  Bond  street,  unto  the 
water." 

The  plaintiffs  thereupon  further  to  support  the  issue  on  their 
part,  and  to  prove  the  death  of  John  Oukon  before  the  year 
1745,  without  heirs  and  intestate,  offered  in  evidence  the  war« 
rant  of  resurvey  to  Edtoard  JPeU,  granted  in  the  year  1726,  and 
the  certificate  thereon  and  in  connection  therewith,  for  the  pur- 
pose of  proving  the  death  of  said  OuUonj  without  heirs  and 
intestate,  as  aforesaid,  offered  to  read  in  evidence  the  warrant, 
certificate  and  patent  of  ^^  Rogers^  Inspection ;^^  which  war- 
rant, certificate  and  patent  are  as  follows,  to  wit : 

'« January  8th,  1 725.  Whereas,  Mr.  Edward  Felly  of  Baltic 
more  County,  by  his  humble  petition  to  his  Lordship's  agent 
for  the  management  of  land  affairs  within  this  province,  has  set 
forth,  that  there  is  escheat  unto  his  Lordship,  a  small  tract  or 
parcel  of  land,  lying  and  being  in  Whetstone  Branchy  now 
called  ^orth'tDeit  Branch,  in  Baltimore  County  aforesaid,  called 
the  ^^  MventurCj^^  containing  one  hundred  and  sixty  one  acres, 
originally,  on  the  20th  March,  Anno  Dom.  1695,  granted  to 
John  OuUon,  who  died  thereof  possessed,  intestate  and  without 
heirs,  by  which  means  the  same  became  escheat  as  aforesaid ; 
and  the  petitioner,  being  the  first  discoverer  thereof,  prayed 
to  be  admitted  to  its  purchase,  and  a  special  warrant  to  resur- 
vey the  same ;  and  that  upon  return  of  a  certificate  of  such  re- 
survey,  he  might  have  his  Lordship's  letters  patent  of  confiroaa- 
tion  issue  unto  him  for  the  same,  which  is  granted  him ;  pro- 
vided he  pay  unto  his  Lordship's  agent  such  reasonable  price 
as  shall  be  agreed  upon  for  the  purchase  thereof;  comply 
with  all  requisites,  and  finally  sue  out  his  Lordship's  letters 
patent  of  confirmation  thereon,  within  two  years  after  date 
hereof. 

^^  Lay  out  therefore,  for,  and  carefully  resurvey,  and  in  the 
name  of  him,  the  said  Edveard  Fellj  the  aforesaid  tract  of 
escheat  land,  according  to  its  ancient  metes  and  bounds,  in- 
cluding surplus ;  and  by  your  outlines,  adding  what  vacancy 
you  can  find  to  the  same  contiguous,  whether  cultivated  or 
otherwise,  not  running  your  lines,  &c." 
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Baltimore  Coumtt.  By  virtue  of  a  special  warrant  of 
escheat,  granted  unto  Edward  FeU,  of  Baltimore  County,  out 
of  his  Lordship's  Land  Office,  bearing  date  January  8th, 
1725,  as  appears,  &c.  These  are  therefore  to  certify,  that  I, 
Richard  Gist,  deputy  surveyor  under  Thomas  Addison,  Esq.j 
surveyor  general  of  the  Western  Shore  of  this  prooitice,  have 
resorveyed  for  him,  the  said  EdtMrd  Felly  a  parcel  of  land 
formerly  called,  ^^  Bold  Mvenior,^  and  now  called  ^^  FelPs 
Footing^  lying  in  Baltimore  County,  on  the  north  side  of 
Palapseo  river:  beginning  at  a  bounded  red  oak,  standing  at 
the  end  of  the  west  north-west  line  of  the  land  formerly  laid 
out  for  Alexander  Mountenay;  it  being  the  beginning  boundary 
of  the  land  called  "Foiiy,"  and  ^^Cole^s  Harbor  i"^  this  day 
sarveyed  for  Mr.  Edward  FeU  of  this  county ;  and  runs  thence 
south  sixty-seven  degrees,  thirty  minutes,  east  nineteen  perches ; 
thence  south  thirty-seven  degrees,  west  six  perches ;  thence 
north  fifty-six  degrees,  west  twenty-eight  perches;  then  west 
twenty-three  perches;  thence  north  forty-five  degrees,  west 
six  perches;  thence  north  thirty-two  degrees,  west  thirteen 
perches;  thence  north  fifteen  degres,  east  nineteen  perches; 
Aence  by  a  direct  line  to  the  first  boundary,  containing  and 
now  laid  out  for  four  and  three-quarters  acres  of  land,  more  or 
less;  to  be  holden  of  the  manor  of  Baltimore. 

Surveyed,  September  21, 1726. 

Per  Richard  Gist,  DepHy  Surv^r. 

^^FelTs  Footing^^  contains  four  and  three-quarter  acres,  pr 
scale  thirty  ps  in  an  inch.  This  tract  is  all  cleared  and  wome 
out,  and  without  any  improvement^  except  about  thirty  auld 
fence  loggs.  J.  Ross,  JB«V. 

Examined  and  passed. 

April  27,  1769.  Whereas,  William  Rogers^  of  Baltimore 
County,  by  his  humble  petition  to  his  Lordship^s  agents  for 
management  of  land  aflfairs  within  this  province,  did  set  forth, 
that  a  certain  John  Boreing  had,  on  the  20th  April,  1742, 
surveyed  and  laid  out  for  him  a  tract  or  parcel  of  land,  called 
^Boreing'^s  Convenience^^  lying  and  being  in  the  county  afore- 
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said,  containing  seventy-five  acres,  by  virtue  of  an  assignment 
for  that  quantity  from  ThonuM  Sheredine^  being  part  of  a  warrant 
for  four  hundred  acres,  granted  said  iSheredine  the  24th  Oct, 
1741,  as  per  the  certificate  thereof  returned  into  the  Land 
Office,  might  appear.  The  petitioner  further  showed,  that  the 
said  certificate  had  laid  ever  since  in  the  office  postponed,  and 
no  patent  had  ever  yet  issued  thereon;  and  as  the  two  years  for 
suing  out  such  grant  was  expired,  the  petitioner  was  advised, 
that  by  sundry  of  his  Lordship^s  proclamations  published,  the 
certificate  aforesaid  was  become  null  and  void ;  and  the  land 
and  premises  therein  mentioned  subjected  to  the  benefit  of  the 
first  discoverer,  &c.  Inasmuch  as  the  petitioner  was  the  first 
discoverer,  and  desired  to  take  up  and  pay  for  the  same,  hum- 
bly prayed  a  special  warrant  to  resurvey  the  aforesaid  tract, 
with  liberty  of  adding  any  contiguous  vacancy ;  and  that  on 
return  of  a  certificate  of  such  resurvey,  he  paying  the  caution 
money  and  complying  with  all  other  requisites  usual  in  such 
cases,  might  have  his  Lordship^s  grant  issue  unto  him  thereon, 
which  was  granted  him;  provided,  he  sues  out  such  grant 
within  two  years  from  the  date  hereof.  Lay  out  therefore,  and 
carefully  resurvey,  for,  and  in  the  name  of  him,  the  said  FFtUMM^ 
RogerSy  the  aforesaid  tract  or  parcel  of  land,  according  to  its 
ancient  metes  and  bounds;  nevertheless,  correcUng  and  amend- 
ing any  errors  in  the  original  survey;  and  by  your  outlines, 
adding  any  vacant  land  you  cati  find  thereon  contiguous, 
whether  cultivated  or  otherwise,  not  running  your  lines,  &c. 
Renewed  in  folio  240.  18th  June,  1759.  Whereas,  WiUiam 
Rogers,  of  Baitimore  County,  had  on  the  27th  April  last, 
granted  him  a  special  warrant  on  the  proclamation  for  the 
effecting  and  securing  a  tract  of  land,  called  ^^Boreing*9  Con^ 
sentence,'' as  in  folio  175  appears;  but  the  said  warrant,  not 
being  yet  executed,  it  is  this  day  renewed  and  continued  in 
force  for  Hx  months  longer  from  the  date  hereof,  vnth  liberty  of 
including  an  escheat  tract,  called  ^^Bold  Venture,'*^  contiguous  to 
the  former  tract,  originally  granted  unto  a  certain  John  OuUony 
for  one  hundred  and  sixty-one  acres,  uho  died  seized  thereof, 
intestate,  and  without  heirs,  by  which  means  the  same  became 
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escheat  to  his  Lordship ;  and  forasmuch  as  the  petitioner  was 
the  first  discoverer,  and  desired  to  purchase  the  aforesaid 
tract,  be  it  escheat  by  the  means  aforesaid,  or  by  any  other 
ways  or  means  whatsoever. 

Signed  per  order,  Thos.  Jennings,  CVk. 

BaijTimorb  Countv,  s$.  By  virtue  of  a  special  warrant 
granted  out  of  his  Lordship^s  Land  Office,  on  the  27  th  April, 
1759,  to  resurvey  for  JftUiam  JBogert,  of  BaUimcre  County, 
a  tract  or  parcel  of  land  called  ^^Bamng^s  Convenience;^' 
on  the  20th  April,  1742,  surveyed  and  laid  out  for  a  certain 
JoAst  iSorein^,  for  seventy-five  acres,  who  never  sued  out  a 
grant  thereon ;  and  by  outlines,  to  add  any  vacant  land  thereto 
contiguous,  whether  cultivated  or  otherwise ;  which  warrant 
not  being  executed,  it  was  on  the  18th  June,  1759,  renewed, 
and  continued  in  force  for  six  months  longer  from  that  day, 
with  liberty  of  including  an  escheat  tract,  called  ^^Bold  Ven* 
tUTt^  lying  and  being  contiguous  to  the  above  mentioned  tract, 
originally,  on  the  20th  March,  1695,  granted  unto  a  certain 
/aA»  OvUon^  for  one  hundred  and  sixty-one  acres ;  who  died 
seised  thereof,  intestate,  and  without  heirs,  by  which  means 
the  same  became  escheat.  I,  ^N^holas  Ruxton  Gay,  deputy 
surveyor  of  Baltimore  County,  have  carefully  resurveyed  and 
laid  oat  for,  and  in  the  name  of  him,  the  said  William  Rogers^ 
the  two  aforesaid  tracts  or  parcels  of  land,  according  to  their 
ancient  metes  and  bounds:  beginning  [or  ^^Boreing^s  Convent- 
enee^^  at,  &c.  Beginning  for  ^*'Bold  Venture,'^^  south  south- 
west fifty-eight  perches,  distant  from  a  bounded  post,  set  in  the 
ground,  where  it  was  formerly  proved  a  bounded  red  oak,  the 
beginning  tree  of  a  tract  of  land  called  ^^Mountenay^s  JSTeeky^ 
did  originally  stand ;  and  running  thence  north  north-east  fifty- 
eight  perches,  unto  the  said  beginning  post  of  Mountenay^s 
JVeefe ;  then  with  that  land,  as  expressed  in  the  original  cer- 
tificate of  ^^Bold  VerUurey^  west  north-west  one  hundred  and 
thirty-two  perches,  unto  a  bounded  white  oak  of  said  land; 
then  still  with  said  land,  (as  likewise  expressed  in  the  certifi- 
cate  of  Bold  F&nture,)  north  north-east  three  hundred  and 
18        V.6. 
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twenty  perches;  then  west  north-west  fifty-four  perches ;  south 
south-west  three  hundred  and  twenty  perches;  south  twenty 
degrees  and  thirty  minutes,  west  twenty-four  perches ;  south 
twenty-four  degrees  and  thirty  minutes,  east  eleven  perches ; 
south  twenty  degrees  and  thirty  minutes,  west  twenty-four 
perches ;  and  then  with  a  straight  line  to  the  place  of  begin- 
ning, containing  and  laid  out  for  one  hundred  and  seventy-three 
acres  and  the  fourth  part  of  an  acre,  more  or  less;  one  hun- 
dred and  fifty-two  acres  and  the  fourth  part  of  an  acre,  part 
whereof  lyeth  in  elder  surveys  and  navigable  water. 

I  also  certify,  that  I  have  excluded  such  part  of  Bardng^s 
Convenience,  as  lyeth  in  elder  surveys,  and  such  part  of  Bold 
Venture,  as  lyeth  in  elder  surveys  and  navigable  toater ;  and  have 
added  to  the  residue  of  said  tracts  of  land,  the  quantity  of  five 
acres  of  other  vacant  land ;  but  forasmuch  as  elder  surveys 
and  navigable  water  cut  the  tract  called  ^^Bold  Venture^^  into  two 
parts,  I  cannot  reduce  the  whole  into  one  entire  tract,  as  by  the 
warrant  I  am  commanded ;  for  which  reason  I  have  reduced 
all  the  part  of  the  tract  of  land  called  *^^BoreingU  Convent'- 
ence,'*^  clear  of  elder  surveys,  with  five  acres  of  other  vacant 
land,  and  eighteen  acres  and  one-fourth  part  of  an  acre,  part 
of  the  escheat  tract  thereto  contiguous,  into  one  entire  tract ; 
and  the  remaining  two  acres  and  three-quarters  of  an  acre, 
part  of  the  aforesaid  escheat  tract,  which  lies  clear  of  elder 
surveys  and  navigable  water,  into  another  separated  tract,  both 
bounded  as  follows,  viz:  lying  in  Baltimore  County,  on  the 
north-east  side  of  the  north-west  branch  of  Patapsco  river: 
beginning  for  the  first  mentioned  part  in  the  east  line  of  a 
tract  of  land  called  ^^  Todd's  Range,"^^  and  where  the  said  east 
line  of  ^^  Todd'*s  Range "  intersects  the  west  side  of  ^^Jonee* 
Falls ;''  and  running  thence,  bounding  on  and  with  the  said 
east  line  of  ^^  ToddU  Range,'*^  east  one  hundred  and  ninety-eight 
perches,  until  it  intersects  the  south  south-west  three  hundred 
and  twenty  perches  line  of  the  original  escheat  tract  called 
^^Bold  FerUure ;"  then  bounding  on  and  with  that  line  south 
south-west  twenty-nine  perches,  until  it  intersects  the  east  line 
pf  a  tract  of  land  called  ^^CoWs  Harbor ;  then  bounding  on 
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and  with  that  line  of  ^^Coh*8  Harbor ^^  east  sixty  perches, 
until  it  intersects  the  north  north-east  three-hundred  and  twenty 
perches  line  of  a  tract  of  land,  called  "Jtfimn/enaj/V  J^Teck;'*^ 
thence  bounding  on  that  line  to  the  end  thereof,  north  north-east 
forty-four  perches;  then  west  north-west  fifty-four  perches, 
unto  the  end  of  the  west  north-west  fifty-four  perches  line  of 
the  original  escheat  tract,  called  " jSoU  Venture ;''  then  south 
sooth-west  twenty  perches,  until  it  intersects  the  east  one  hun- 
dred and  eighty-one  perches  line  of  a  tract  of  land  called 
^^Oarron  Barrow  ;'*^  then  bounding  on  that  line  reverse  of  the 
same,  west  one  hundred  and  twenty-two  perches,  unto  the  end 
of  the  south  six  degrees,  west  thirty-seven  perches  line  of  the 
said  land;  then  bounding  on  that  line  reverse  of  the  same, 
north  six  degrees,  east  twenty-nine  perches  and  three-quarters 
of  a  perch,  until  it  intersects  the  east  line  of  a  tract  of  land 
called  ^^HansonU  Wood  Lot  ;'*'*  then  bounding  on  that  line  re- 
verse of  the  same,  west  twenty-one  perches  and  half  a  perch, 
until  it  intersects  the  south  by  west  line  of  a  tract  of  land 
called  ^^Salisbury  Plains  ;^^  then  bounding  on  and  with  that 
line  to  the  end  thereof,  south  by  west  thirty-nine  perches; 
then  bounding  on  and  with  the  given  line  of  ^^Salisbury 
PtainSj^^  north  forty-one  degrees  and  thirty  minutes,  west 
ninety-one  perches  and  half  a  perch,  until  it  intersects  the 
given  line  of  a  tract  of  land  called  '^Lunn'^s  Lot ;''  and  then 
with  a  straight  line  to  the  place  of  beginning,  containing  and 
laid  out  for  fifty  acres  and  the  fourth  part  of  an  acre,  more  or 
less.  Beginning  for  the  other  part  at  a  bounded  white  oak, 
standing  near  the  side  of  the  north-west  branch  of  Patapsco^  it 
being  the  second  hounded  tree  of  a  tract  of  land  called  ^^Moun- 
tenay*8  JSTeck;^^  and  running  thence  bounding  on  the  said  land 
east  south-east  seventy-one  perches,  unto  a  creek  of  the  said 
north-west  branch ;  then  bounding  down  with  the  said  creek 
sooth  twenty  degrees,  west  seven  perches,  unto  the  mouth  of 
said  creek ;  then  bounding  upward  on  said  north-west  branch 
the  four  following  courses,  viz:  north  fifty-eight  degrees, 
west  thirty-five  perches;  south  eighty  degrees,  west  sixteen 
perches;  north  seventy-four  degrees,  west  ten  perches;  north 
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thirty-three  degrees,  west  twenty  perches,  and  then  with  a 
straight  line  to  the  beginning,  containing  and  laid  out  for 
two  acres  and  three-quarters  of  an  acre,  more  or  less,  and 
containing  and  laid  out  in  the  whole  in  both  the  aforesaid  parts 
for  fifty-three  acres,  more  or  less,  to  be  held  of  the  manor  of 
BaUimorej  by  the  name  of  ^^ Rogers^  /n^pedton."   June  SO,  1759. 

N.  RuxTON  Gai{,  D.  S.  B.  C. 

A  is  the  beginning  of  ^^Boreing^s  ConvemeneeJ* 

Bis  the  beginning  of  ^^Bold  VvnXuttP 

C  is  the  beginning  of  one  of  the  parts  of  the  resuryey,  con^ 
taining  50^  acres. 

D  is  the  beginning  of  the  other  part  of  the  resurvey,  con- 
taining 2|  acres. 

^^Boreing^s  Canoenienee^^  was  originally  surveyed  for  75  a. 
Deficit  in  measure, 1^ 

~73| 
Loses  in  ^^Bold  Verdure^'^  and  other  elder  surveys,       46f 

27 
^^Bold  Fendtre'^  was  originally  granted  for       161 

Contains  surplus,  .        .  12i 

173  J 

Loses  in  elder  surveys  and  water,  152^ 

21 


Vacant  land  added, 5 


^^Ragers*  InspecUathy^ 53 


N.  B.  About  tliree  acres  of  ^^BoreingU  Cowoenknct^  is 
cleared  and  cultivated;  there  is  thereon  forty-eight  young 
apple  trees,  and  about  one  hundred  and  fifty  panels  of  old 
fence,  most  of  the  rails  quite  rotten.  The  escheat  land  is  of  a 
middling  quality,  without  any  cultivations  or  improvements ; 
has  no  rail  or  clapboard  timber  on  it,  and  but  little  other  sort 
of  wood.  N.  RuxTON  Gat,  D.  S.  B,  C. 

On  the  back  of  the  aforegoing  certificate  was  the  following 
endorsements  and  receipt,  viz : 

20th  October^  1759:    Examined  and  passed, 

J.  Ross,  Exam\. 
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I  have  received  the  sum  of  two  pounds  two  shillings  for  the 
within  escheat  land,  one  pound  twelve  shillings  for  the  within 
vacancy,  and  one  pound  ten  shillings  for  the  improvements. 
Patent  may  therefore  issue  with  his  Excellency's  approbation. 

iSlh  SeplembeTj  1759.  Approved,    Edward  Llotd. 

Patented  »8ih  September^  1759.    H.  Sharfb. 

In  testimony  that  the  aforegoing  is  a  true  copy  from  the 
original  certificate  and  plat  belonging  to  and  remaining  in  the 
Western  Shore  Land  Office  of  Maryland, 

[seal.]  I  have  hereunto  set  my  hand  and  affixed  my 
official  seal  this  17th  October,  1842. 

George  G.  Brewer,  Reg,  Ld.  Off,  W,  S.  JUd. 

Mr.  WiUiam  Rogers*  pat  53  as  Rogere*  Inspection. 

Frederick,  &c.  Know  ye,  that  whereas  JVilUam  Rogers, 
of  BaUmore  County,  by  his  .humble  petition  to  our  agent  for 
management  of  land  affairs  within  this  province,  did  set  forth, 
that  a  certain  John  Boreing  had,  on  the  20th  April,  1742,  sur- 
veyed and  laid  out  for  him  a  tract  or  parcel  of  land  called 
^  Borekig^s  Convenience,'*^  lying  and  being  in  the  county  afore- 
said, containing  seventy-five  acres,  by  virtue  of  an  assignment 
for  that  quantity  from  Thomas  Sheredine,  being  part  of  a  war- 
rant for  four  hundred  acres,  granted  said  Sheredine  the  24th 
Octob^,  1741,  as  per  the  certificate  thereof  taken  and  returned 
in  the  Land  Office  might  appear.  The  petitioner  further  shewed 
that  the  said  certificate  had  laid  over  since  in  the  office  post- 
poned,  and  no  patent  had  ever  yet  issued  thereon,  and  as  the 
two  years  for  sueing  out  such  grant  was  expired,  the  petitioner 
was  advised  that  by  sundry  of  our  proclamations  published,  the 
certificate  aforesaid  was  become  null  and  void,  and  the  land 
and  premises  thereon  mentioned  subjected  to  the  benefit  of  the 
first  discoverer ;  and  inasmuch  as  the  petitioner  was  the  first 
discoverer,  and  desired  to  take  up  and  pay  for  the  same, 
humbly  prayed  a  special  warrant  to  resurvey  the  aforesaid 
tract,  with  the  liberty  of  adding  any  contiguous  vacancy,  and 
retam  of  a  certificate  of  such  resurvey,  he  paying  the  caution 
money  and  complying  with  all  other  requisites  usual  in  such 
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cases,  might  have  our  grant  issue  unto  him  thereon,  which  was 
granted  him,  and  accordingly  a  warrant  on  the  27th  April, 
1759,  unto  him  for  that  purpose  did  issue;  but  the  said  war- 
rant, not  being  yet  executed,  it  was,  on  the  18th  June,  1759, 
renewed  and  continued  in  force  for  six  months  longer  from  that 
date,  with  liberty  therein  given  to  include  a  certain  tract  of 
escheat  land  called  "  Bold  Venturt^^  contiguous  to  the  former 
tract  originally  granted  unto  a  certain  John  OuUon  for  one 
hundred  and  sixty-one  acres,  dmd  seized  thereof  intestate  and 
without  heirs,  by  which  means  the  same  became  escheat  to  us, 
humbly  prayed  to  be  admitted  to  the  purchase  of  the  said 
escheat,  being  it  escheat  by  the  means  aforesaid  for  any  other 
ways  or  means  whatsoever :  In  pursuance  whereof,  it  is  certi- 
fied in  our  Land  Office  that  the  aforesaid  tracts  or  parcels  of 
land  are  surveyed,  by  which  it  appears  that  that  tract  called 
^^Boreing^i  VenturCy^  clear  of  elder  surveys,  contains  no  more 
than  the  quantity  of  twenty-seven  acres ;  and  that  parcel  of 
escheat  land  called  ^^Bold  Venxure^'^  also  clear  of  elder  surveys, 
contains  no  more  than  the  quantity  of  twenty-one  acres;  and 
that  there  is  the  quantity  of  five  acres  of  vacant  land  added,  for 
which  he  has  paid  and  satisfied  unto  Edward  Llcyd^  Esq.^  our 
present  agent  and  receiver  general,  as  well  the  sum  of  one 
pound  twelve  shillings  for  said  vacancy,  as  the  sum  of  two 
pounds  two  shillings,  being  the  purchase  money  agreed  upon  for 
the  said  escheat :  In  consideration  whereof,  and  other,  the 
premises,  we  do  therefore  hereby  grant  and  confirm  unto  him, 
the  said  WiUiam  Rogers^  all  them  the  aforesaid  two  tracts  or 
parcels  of  land  now  resurveyed  and  called  ^^R^ers^  Insptdwn^ 
beginning  for  the  first  mentioned  part  in  the  east  line  of  a  tract 
of  land  called  ^^  ToddU  Range^^^  and  where  the  said  east  line  of 
«^  TcMi<rs  Rangt^^  intersects  the  west  side  of  «<  Jonei"  FaJU^^ 
and  running  thence  bounding  on  and  with  the  said  east  line  of 
<^  Todies  Ratigty^  east  one  hundred  and  ninety-eight  perches, 
until  it  intersects  the  south  south-west  three  hundred  and  twenty 
perches  line  of  the  original  escheat  tract  called  ^^  Bold  Ven- 
ture;^ then  bounding  on  and  with  that  line  south  south-west 
twenty-nine  perches,  until  it  intersects  the  east  line  of  a  tract 
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of  land  called  ^^ColtU  Harbor;'^'*  then  bounding  on  and  with 
that  line  of  Calebs  Harbor  east  sixty  perches,  until  it  inter- 
sects the  north  north-east  three  hundred  and  twenty  perches 
line  of  a  tract  of  land  called  ^^  JUoufUenatfs  AVcfe;''  then 
bounding  on  that  line  to  the  end  thereof  north  north-east  forty- 
four  perches,  then  west  north-west  fifty-four  perches,  unto  the 
end  of  the  west  north-west  fifty-four  perches  line  of  the  original 
escheat  tract  called  ^^BoU  Venture;'*^  then  south  south-west 
twenty  perches,  until  it  intersects  the  east  one  hundred  and 
eighty-one  perches  line  of  a  tract  of  land  called  ^^Garron  Bar- 
rcw;'*^  then  bounding  on  that  line,  reoerst  of  the  same,  west  one 
hundred  and  twenty-two  perches,  unto  the  end  of  the  south  six 
degrees,  west  thirty-seven  perches  line  of  said  land ;  then  bound- 
ing on  that  line  reverse  of  the  same,  north  six  degrees,  east 
twenty-nine  perches  and  three-quarters  of  a  perch,  until  it  in- 
tersects the  east  line  of  a  tract  of  land  called  ^^  HansorCs  Wood 
IM;'^  then  bounding  on  that  line,  reverse  of  the  same,  west 
twenty-one  perches  and  half  a  perch,  until  it  intersects  the 
south  by  west  line  of  a  tract  of  land  called  ^^  Salisbury  Plains  f* 
then  bounding  on  and  with  that  line  to  the  end  thereof  south  by 
west  thirty-nine  perches ;  then  bounding  and  with  the  given 
line  of  ^^  Salisbury  Plains^'^  north  forty-one  degrees  and  thirty 
minutes,  west  ninety-one  perches  and  half  a  perch,  until  it 
intersects  the  given  line  of  a  tract  of  land  called  "  Lurm^s  Lot  ;^ 
and  then  with  a  strait  line  to  the  place  of  beginning — contain- 
ing and  laid  out  for  fifty  acres  and  the  fourth  part  of  an  acre 
more  or  less :  beginning,  for  the  other  part,  at  a  bounded  white 
oak  standing  near  the  side  of  the  north-west  branch  of  Patapsco^ 
it  being  the  second  bounded  tree  of  a  tract  of  land  called 
^^MoufiUnayU  AVcfe,"  and  running  thence,  bounding  on  the  said 
land  east  south-east  seventy-one  perches,  unto  a  creek  of  the 
said  north-west  branch;  then  bounding  down  with  the  said 
creek  south  twenty  degrees,  west  seven    perches,  unto  the 
mouth  of  said  creek ;  then  bounding  upward  on  said  north-west 
branch  the  four  following  courses,  viz :  north  fifty-eight  degrees, 
west  thirty-five  perches,  south  eighty  degrees,  west  sixteen 
perches,  north  seventy-four  degrees,  west  ten  perches,  north 
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thirty-three  degrees,  west  twenty  perches,  and  then  with  a 
straight  line  to  the  beginning — containing  and  now  laid  out  for 
two  acres  and  three-quarters  of  an  acre,  more  or  less,  and  con- 
taining and  laid  out  in  the  whole  in  both  the  aforesaid  parts 
for  fiAy-tiiree  acres,  more  or  less,  according  to  the  certificate 
of  survey  thereof,  taken  and  returned  into  our  Land  Office, 
bearing  date  the  SOth  June,  1759,  and  there  remaining,  together, 
&c    Given,  &c.  this  28th  September,  1759. 

The  defendants  objected  to  the  admissibility  of  said  warrant 
to  Eduford  Fell,  and  the  certificate  thereon,  as  evidence  lo 
prove  the  death  of  said  OuUony  intestate  and  without  heirs, 
before  the  year  1745,  either  alone  or  in  connection  as  afore- 
said with  said  certificate,  warrant  and  patent  of  Rogers^  In- 
spection ;  and  the  Court  (ARcuEa,  C.  J.  and  Lb  Grand,  A.  J.) 
refused  to  admit  said  warrant  to  Edward  Fell,  and  the  certi- 
ficate thereon,  to  be  read  in  evidence  for  the  purpose  aforesaid. 
The  plaintiff  excepted. 

2d  Exception. — The  plaintiffs  and  defendants  having  re- 
spectively offered  the  testimony  stated  in  the  aforegoing  bill 
of  exceptions,  and  which  is  made  part  of  this,  the  plaintiff 
further  offered  to  read  in  evidence,  for  showing  (alone,  or  in 
connection  with  the  evidence  already  offered  in  this  case)  that 
^^Bold  Venture*^  is  not  correctly  located  by  the  defendants,  the 
following  record  of  resurvey  in  the  matter  of  ^^Bold  Veniur€^ 
the  finding  of  the  jury,  under  which  it  is  admitted  is  located 
by  the  plaintiffs  on  the  plats  as  follows,  to  wit :  from  M  to  H, 
to  Bold  Adoeniure,  one  hundred  and  sixty-one  acres. 

By  virtue  of  a  warrant  granted  out  of  Baltimore  County 
Court,  to  Capt.  John  Oulton,  to  ascertain  the  ancient  metes  and 
bounds  of  a  tract  of  land  called  the  "fold  Mventurtj^  I, 
Richard  ColegaUj  Queens^  surveyor  of  the  said  countyj  have, 
in  the  presence  of  the  sheriff  of  the  said  county,  and  by  the 
directions  of  a  jury,  whose  verdict  is  hereunto  annexed,  laid 
out  the  said  land :  beginning  at  a  bounded  wkUe  oak,  standing 
on  the  north  side  of  a  branch  called  Jones\  which  white  oak 
is  judged  by  the  said  jury  to  be  the  first  bounds  of  the  BM 
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Venture;  and  niQning  thence  north  north-east  fifty-eight  per- 
ches, near  a  bounded  red  oak;  then  west  north-west  one  hun- 
dred perches,  into  a  small  run;  then  north  north-east  three 
hundred  and  twenty  perches ;  then  west  north-west  fifty-four 
perches;  then  south  south-west  three  hundred  and  twenty  per- 
ches, near  to  a  bound  ash ;  then  south  south-west  two  de- 
grees, southerly  twenty-four  perches,  to  the  river  side ;  then 
down  the  river,  south  south-east  two  degrees,  easterly,  eleven 
perches ;  then  south  south-west  two  degrees,  southerly  twenty- 
four  perches ;  then  with  a  direct  line  to  the  first  bounds,  con- 
taining, and  now  laid  out  for  one  hundred  and  sixty-one  acres, 
more  or  less.  Per  Richard  Colbgatb, 

JIfay  lOrA,  1707.       Qjueen's  Surveyor,  Baltimore  County. 

The  deposition  of  John  Cole,  aged  about  thirty-eight  years  or 
thereabouts,  did  declare,  that  about  fourteen  years  ago,  the  said 
John  OuUon  did  take  up  this  said  land  called  Bold  Fett/ure,  and 
did  begin  at  this  tree  and  run  to  a  red  oak,  and  from  thence  to  a 
ithile  oak;  for  he  sayeth  that  he  can  very  well  remember  it, 
for  he  carried  the  one  end  of  the  chain ;  and  further  sayeth  not. 

May  \Othj  1707.  S.  Fra  Dallahidb,  Sheriff. 

The  deposition  of  Richard  Miller,  aged  about  forty-one  or 
thereabouts,  did  declare,  that  about  fourteen  years  past,  the 
said  John  OuUon  did  take  up  this  said  land  called  BouU  M^ 
venture,  and  did  begin  at  this  tree  and  run  to  a  red  oak,  and 
from  thence  to  a  white  oak;  for  he  sayeth  that  he  can  very 
well  remember  it,  for  he  carried  the  one  end  of  the  chain ; 
and  further  sayeth  not. 

May  lOth,  1707.  S.  Fra  Dallahidb,  Sheriff. 

May  10th,  1707.  By  virtue  of  a  warrant  of  resur^ey, 
granted  out  of  Baltimore  County  Court,  bearing  date  the  4th 
March,  Anno  1706-7,  unto  Capt.  John  Oulton,  for  the  same 
county,  for  to  resurvey  a  certain  tract  of  land  called  the  Bold 
Mvenlure,  containing  one  hundred  sixty-six  acres.  Now  we 
of  the  jury,  having  heard  the  oaths  of  John  Cole  and  Richard 
Miller,  being  sworn  upon  the  Holy  Evangelist,  do  say  that  the 
19        V.6 
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said  land  must  begin  with  a  bounded  tokUe  oak,  standing  on 

the  north  side  of  a  branch  called  Janes^  Branchy  being  the 

first  tree  named  in  the  patent ;  and  from  thence  north  north* 

east  fifly-eight  perches  to  a  bounded  red  oak^  it  being  a 

bounded  tree  of  MaurUenay*8  land;  and  from  thence  with 

MoutUenay^s  land  west  north-west  one  hundred  perches,  to  a 

bounded  iokUe  oak  of  MoufUenay*$  land;  then  with  the  said 

MoufUenajfs  long  line  north  north-east  three  hundred  and 

twenty  perches;   then  north -i^est    fifty- four  perches;   then 

south  south-west  three  hundred  and    twenty  perches  to  a 

bounded  cuh ;  and  so  according  to  all  the  ancient  metes  and 

bounds  else  that  belongs  to  the  said  land.    In  witness  whereof^ 

we,  whose  names  are  under  written,  have  set  our  hands  and 

fixed  our  seals  the  day  and  year  above  written. 

S.  FaA  Dallahide,  Sheriff. 
John  Thomas,  [Seal,  Slc.] 

Baltimore  County,  to  wU:    I  hereby  certify  that  the 

foregoing  is  a  true  copy  from  the  Land  Records  of  BaUimare 

County,  Liber  H.  W.,  No.  5. 

In  testimony  whereof,  I  have  hereto  subscribed  my  name 

[seal.]    and  afiixed  the  seal  of  Baltimore  County  Court 

tl)is  17th  September,  1846. 

A.  W.  Bradford,  Clerk  Bait.  Co.  Court. 

And  it  being  further  admitted  and  agreed  that  said  location 
is  to  be  considered  as  located  by  the  defendants  by  the  location 
as  relied  on  by  them  made  by  them  of  Bold  Venture.  And 
the  plaintiffs  further  offered  to  prove  the  truth  of  their  said 
location ;  but  the  defendants  objected  to  the  admission  in  evi- 
dence of  said  record  of  resurvey,  as  inadmissible  as  evidence 
in  this  cause  for  any  purpose;  and  secondly,  if  admissible  at  all, 
as  inadmissible  for  the  purpose  of  altering  or  controlling  the 
calls  of  the  said  patent  of  ^^Bold  VetUure,^^  or  varying  the  tme 
construction  of  said  patent ;  and  the  Court  (Archer,  C.  J.  and 
Le  Grand,  A.  J.)  was  of  opinion  that  the  said  record  of  resur- 
vey was  inadmissible  in  evidence  and  refused  to  admit  the  same. 

The  plaintiffs  excepted. 
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Sd  EzcBPnoN. — The  plaintifTs  and  defendants  having  re« 
spectively  given  the  testimony  stated  in  the  aforegoing  bills  of 
exceptions,  and  which  is  made  part  of  this,  the  plaintiffs,  for 
the  purpose  of  proving  that  John  OuUony  the  patentee  of 
^^Bold  Venturt^^'*  was,  at  the  date  of  the  patent  for  ^^Rogers* 
Innpictum^  dead,  without  heirs  and  intestate,  offered  in  evi* 
deoce  said  patent  for  ^^Rt^en?  Insfuticn^  set  forth  in  the  first 
bill  of  exceptions :  and  thereupon,  the  plaintiffs  prayed  the 
Court  to  direct  the  jury  as  follows : — 

1st.  If  the  jury  shall  find  from  the  evidence,  that  a  patent  was 
granted  by  the  State  of  Marxjland  to  Alexander  Mountenay^ 
on  the  30th  June,  1663,  the  escheat  patent  granted  to  WiUiam 
FeU^  on  the  12th  July,  1737,  and  that  Edtoard  Fell,  was  heir- 
at-law  to  said  WiUiamy  and  the  deed  from  Edttard  Fell  to 
Tham09  Slighy  dated  the  17th  August,  1758,  and  that  said 
Fell  was  the  owner  of  Island  Paint  and  FelVs  Prosped;  and 
if  the  jury  also  find  the  deed  of  the  25th  July,  1760,  from  said 
Thomas  Sligh  to  Charles  Weisenthal;  the  deed  from  said 
Weisenihal  to  John  ComthtDaite,  of  the  7th  December,  1775; 
the  deed  from  John  Comthwaite  to  David  Brownj  of  the  8th 
July,  1 782 ;  and  the  deed  from  William  Matthews^  attorney  in 
fact  of  John  Brown,  to  David  Brown  of  the  13th  December, 
1793;  and  also  the  agreement  between  the  attorneys  for  the 
plaintiffs  and  defendants  in  this  cause;  and  the  ordinance  of  the 
City  of  Baltimore,  given  in  evidence  of  the  year  1823;  and  shall 
also  find  from  the  evidence,  that  under  said  ordinance  the  ground 
was  filled  up  by  the  city  authorities,  and  that  the  land  in  dis- 
pute in  this  cause  was  made  fast  land,  and  raised  above  high- 
water  mark,  and  was  fenced  in  by  the  defendants  before  the 
impetration  of  the  writ  in  this  cause ;  and  if  the  jury  shall 
find  that  the  beginning  of  Bold  Venture  is  not  truly  located  on 
the  plats  by  the  defendants,  or  if  truly  located,  they  shall  find 
that  the  title  to  said  tract  became  vested  in  the  State  by  escheat 
in  1759,  then  the  plaintiffs  are  entitled  to  recover. 

2d.  That  before  the  plaintiffs  in  this  cause  can  be  barred 
from  tbeir  recovery  by  reason  of  the  patent  of  Bold  Venture, 
the  defendants  must  shew  title  in  the  State,  or  such  outstanding 
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title  in  some  third  person  to  said  tract,  as  would  enable  him  to 
recover  in  ejectment  against  both  the  contending  parties  in 
this  case. 

Sd.  That  the  jury  must  find  that  the  tract  of  Bold  Venture 
has  been  truly  located  by  the  defendants,  and  that  they  cannot 
so  find,  unless  they  find  that  the  beginning  of  said  tract  is 
properly  located,  and  in  order  to  that  conclusion,  must  find  that 
the  same  is  located  on  the  north  side  of  Paiapsco  river. 

4th.  That  the  beginning  cannot  be  found  for  ^^BoU  Fen- 
ture*'*  by  reversal  of  the  line  from  the  first  established  boundary, 
unless  the  jury  be  satisfied  that  the  beginning  tree  could  have 
stood  at  the  point  to  which  the  reversal  would  carry  the  line, 
to  wit,  at  the  point  red  A  on  the  plat ;  and  that  if  the  jury 
believe  that  at  and  about  the  point  A,  at  the  period  of  the  sur- 
vey for  the  patent  of  "BoW  Venlure^'^'^  the  water  of  the  Paiapsco 
river  flowed,  and  the  water  line  of  said  river  was  as  laid 
down  for  the  several  periods  on  the  plat,  then  the  jury  cannot 
find  that  the  tree  could  have  stood  at  said  point  A. 

5th.  That  the  defendants  have  ofiered  no  sufficient  evidence 
of  the  location  of  ^'^BoU  Venture;'*^  because  they  have  offered 
no  testimony  of  any  endeavor  being  made  to  find  the  begin- 
ning of  the  tract,  and  because  they  have  not  located  Whetstone 
Branchy  that  being  the  place  on  which  said  beginning  is 
described  in  the  patent  to  be,  and  where  said  beginning  tree 
should  have  been  sought  for. 

6th.  That  the  defendants  have  not  truly  located  "£oU 
Venture^^  if  the  jury  shall  find  from  the  testimony  that  the  line 
from  M  to  A  should  have  been  run  with  allowance  for  varia- 
tion, and  has  not  been  run  so,  and  that  they  must  so  find  if  they 
believe  the  testimony  of  Mr.  Bouldin. 

7th.  That  the  defendants  have  not  ^ruly  located  ^^Bold 
Venlurej'*  inasmuch  as  they  cannot  run  the  fifth  line  of  that 
tract,  as  they  have  located  it  on  the  plats,  further  than  to  the 
river  side,  as  designated  en  the  plat  by  a  black  broken  line, 
shaded  blue,  a  little  distant  fron;  Z,  and  south-westerly  thereof. 

8th.  If  the  jury  find  from  the  evidence  that  the  first  bound 
or  beginning  tree  of  JUountenay's  AVcfc  was  a  red  oakj  and 
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Stood  at  the  spot  marked  on  the  plats  as  black  M ;  and  if  the 
jury  believe  that  said  tree  was  a  bound  tree  of  ^^Long  bland 
Pointy^  and  the  only  red  oak  which  was  among  the  bound  trees 
of  said  tract ;  and  if  the  jury  find  from  the  evidence  in  this 
cause,  that  said  red  oak  was  destroyed,  and  a  whiU  oak 
standing  at  the  same  spot  was  then  made  the  beginning  bound 
tree  of  Mounienay^e  Aecfe,  and  a  bound  tree  of  ^^Long  Island 
Pomi^^  as  a  substitute  for  said  red  oak ;  and  if  the  jury  believe 
that  said  t^hiUe  oak  was  the  tree  referred  to  in  the  patent  of 
Bold  Venture  as  a  bound  tree  of  ^^PouUney^s  Point  ;^^  and  if 
the  jury  believe  from  the  evidence  that  ^^PouUnejfe  PoinC'*  and 
Li>ng  Island  Poinf^  are  the  same  tract  under  different  names, 
then  they  are  bound  to  find  the  beginning  tree  of  ^^Bold  Ven- 
tmt^  at  M. 

9th.  That  the  jury  must  find  that  the  red  oak  called  for  at 
the  termination  of  the  seventh  line  of  Long  Island  Poiniy  in  the 
patent  of  that  tract,  (as  a  bounded  red  oak  of  a  parcel  of  land 
laid  out  for  Alexander  Mounlenay^  stood  as  it  is  located  on 
the  plats  at  M. 

10th.  That  if  the  jury  believed  a  yMle  oak  was  substituted 
ia  the  place  of  the  red  oak  mentioned  in  the  preceding  prayer, 
as  a  boundary  of  Long  Island  Pointy  and  that  it  was  so  substi- 
tuted at,  or  before  the  year  1695,  and  that  said  last  mentioned 
ooJb  was  a  bounded  tree  of  Bold  Vtniure^  then  they  must  find 
that  it  was  the  beginning  tree  of  said  tract. 

1 1th.  If  the  jury  believe  from  the  evidence  that  Ovlton  was 
under  a  mistake  as  to  the  true  location  of  the  patent  of  Jlfoiin- 
tenaijfs  JVecfc,  and  supposed  that  its  beginning  tree  was  at  H, 
and  accordingly  called  for  his  first  line  to  terminate  at  a  red 
oak  at  that  spot,  then  said  call  of  itself  does  not  establish  that 
at  that  time  a  red  oak  stood  as  the  first  boundary  of  Moan- 
iinajfs  JYeckj  according  to  its  true  location. 

12th.  That  there  is  evidence  from  the  redtais  of  thepcUents 
offered  in  this  cause^  and  from  the  undisputed  locations  on  the 
plats,  and  the  verdict  of  the  jury  and  certificate  of  the  surveyor ^ 
and  the  depositions  accompanying  the  same,  from  which  the 
jury  may  find  that  the  red  oakj  the  original  beginning  tree  of 
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jlfauntenay*8  JOTeck^  was  destroyed  in  1695,  «nd  that  a  uhUe 
oak  at,  or  before  that  time,  was  substituted  in  its  place. 

ISlh.  That  wl)ether  the  begiuuing  tree  of  Bold  Venture 
originally  stood  at  M,  is  a  questiou  of  fact  to  be  ascertained 
by  the  jury,  and  not  a  question  of  law,  to  be  authoritatively 
decided  by  the  court. 

14th.  That  there  is  evidence  in  this  cause  from  which  the 
jury  may  find  that  the  true  beginning  of  Bold  Fenlurey  as 
originally  located  by  John  OuUon^  was  at  black  M,  as  marked 
on  the  plats. 

15th.  That  if  the  jury  find  the  location  of  the  tract  of  Bold 
Venture^  as  made  by  tlie  defendants,  particularly  the  beginning 
at  A,  even  with  such  degrees  of  allowance  for  variation  of  the 
compass  as  they  may  think  it  right  to  allow,  is  not  true,  but 
false,  then  they  cannot  give  their  verdict  for  the  defendants  in 
support  of  such  false  locations. 

]  6th.  If  the  jury  find  from  the  evidence  that  the  location  of 
Bold  Venture  by  the  defendants  is  correct,  and  from  the  war- 
rant, certificate  and  patent  thereof,  that  no  intimation  or  state- 
ment was  given  to  the  Lord  Proprietary,  that  so  much  of  the 
said  tract  as  they  may  find,  was  covered  by  navigable  water, 
was  in  fact  so  covered,  and  if  the  jury  find  that  the  said  John 
Oullon  purposely  kept  back  and  fraudulently  concealed  the 
fact  that  so  much  of  the  said  tract  was  covered  by  navigable 
water,  and  that  it  was  in  front  of  the  elder  tract  binding  on  or 
in  the  water,  granted  to  •Alexander  Mountenay^  then  the  patent 
to  said  OuUon  was  void,  .at  least  so  far  as  it  extended  into 
navigable  water. 

17th.  That  it  was  not  competent  to  the  Lord  Proprietary 
to  grant  to  John  OuUon  the  soil  covered  by  navigable  water, 
in  front  of  and  with  the  water  line  of  JHounUnaifs  JVecfc,  that 
such  grant  was  in  derogation  of  the  patent  to  Mountenay^ 
and  void. 

18th.  That  the  fifth  line  of  Bold  Venture  should,  as  defen- 
dants have  located  it,  be  shortened  above,  or  at  the  river  side 
near  Z,  so  as  to  gratify  the  call  of  the  sixth  line  of  that  tract, 
which  is  to  terminate  at  the  river  side,  and  that  so  much  of  the 


— f 


V 


OF  MARYLAND.  151 


Wilson  H  al,  ot.  Inloes  et  a/. — 1847. 


sixth  line  as  is  necessary  for  the  same  purpose  should  be 
strickeo  out 

And  the  defendants  prayed  the  court  to  direct  the  jury  as 
follovrs : 

1st  That  the  location  of  Mountenay^s  JVeck  on  the  plats  in 
the  case,  not  having  been  counter-located,  the  jury  roust  find 
such  location  of  that  tract  to  be  the  correct  one. 

2d,  If  the  jury  find  that  the  tract  of  land  called  Bold  Vm^ 
ivre  was  granted  as  given  in  evidence  by  the  defendants,  and 
that  the  defendants^  location  of  the  second  and  third  lines  of 
that  tract  on  the  plats  in  the  case  is  the  correct  location,  that 
then  the  patent  of  Mountenay*s  JVeck  gives  no  title  to  the 
lessors  of  the  plaintiffs  to  the  lot  of  ground  for  which  the 
defendants  have  taken  issue  on  the  plats. 

Sd.  That  the  second  and  third  lines  of  the  said  tract,  called 
BM  Venture^  if  the  jury  find  said  tract  was  granted  as  given 
in  evidence  by  the  defendants,  must  run  with  two  lines  of  the 
tract  of  land  called  Mounienay's  JVecfc,  as  that  latter  tract  is 
located  on  the  plats,  and  if  the  jury  find  that  the  said  two  lines 
are  those  on  the  plats  running  from  black  M  to  black  N,  and 
from  black  N  to  red  figures  320,  that  then  the  patent  of  the 
tract,  Mountenay^s  ^eck^  gives  no  title  to  the  lessors  of  the 
plaintiflb,  to  the  lot  of  ground  for  which  the  defendants  have 
taken  defence  on  the  plats  in  the  case. 

But  the  court,  (AacHEa,  G.  J.,  Lb  GaxKD,  A.  J.)  granted 
only  the  second  Bnd.ninih  of  the  pl&intiffs^  prayers,  and  rejected 
the  others,  and  in  respect  of  the  prayers  of  the  defendants, 
gave  the  same  to  the  jury.  To  which  rejection  and  direction 
by  the  court,  the  plaintiffs  excepted. 

The  plaintiffs  below  prosecuted  this  appeal. 

The  cause  was  argued  before  DoasEV,  CHAMBsas,  Sfencb, 
and  MAGauDEa,  J. 

By  MATEa  and  Dclakt  for  the  appellants,  and 
By  W.  F.  Giles,  McMahon  and  REVEamr  Johnson  for 
the  appellees. 
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Dorset,  J.,  delivered  the  opinion  of  this  court. 

The  point  in  this  cause,  most  strenuously  urged  and  relied 
on  by  the  plaintiffs,  is,  that  the  beginning  of  the  tract  of  land 
called  Bold  Venture^  cannot  be  found  by  reversing  the  course 
and  distance  of  its  first  line  from  the  boundary  called  for  at  its 
termination,  as  expressed  in  the  patent ;  because,  by  such  re* 
versal  of  the  line,  the  beginning  thereof  is  shown  to  be  in  deep 
navigable  water,  a  great  distance  from  the  shore,  and  where 
the  beginning  tree  called  for,  as  at  the  commencement  of  the 
first  line,  could  not  possibly  have  stood  at  the  date  of  the  grant. 
As  the  decision  of  this  question,  if  in  favor  of  the  plaintiffs, 
would  be  decisive  of  the  present  controversy  under  a  decisioo 
of  this  court  upon  the  appeal  from  the  fint  trial  of  the  case  in 
the  County  Court,  it  appropriately,  from  its  importance,  is  first 
entitled  to  our  consideration.  And  to  aid  in  its  determination 
it  may  not  be  amiss  to  lay  down  some  propositions,  and  make 
some  suggestions  in  elucidation  of  the  question  before  us. 

If  a  tract  of  land  call  to  begin  at  a  bounded  tree  by  the  side 
of  the  branch,  and  to  run  thence  course  and  distance  to  a  known 
boundary,  and  the  beginning  tree  be  lost,  to  find  the  commence- 
ment of  the  first  line  of  the  tract  you  must  reverse  the  course 
and  distance  from  the  known  boundary,  called  for  at  the  end  of 
the  first  line,  and   not  elongate,  nor  shorten,  the  line  to  the 
branch ;  the  expression  as  to  the  branch  being  merely  descrip-^ 
tive  of  the  general  locality  of  the  tree,  not  an  imperative  call 
locating  the  spot  where  the  tree  stood.    The  words  ^^  by  the 
side  of  a  branch,^'  thus  used,  are  no  indentification  of  a  par-^ 
ticular  spot  where  the  tree  must  have  stood.    The  commence* 
ment  of  the  line  at  any  one  of  ten  thousand  different  spots  by 
the  branch  side,  at  great  distances  from  each  other,  would 
comply  with  such  a  description  of  the  beginning.    Instead  then 
of  obtaining  what  is  the  leading  object  in  the  gratification  of  all 
calls,  certainty  in  the  location  of  grants  of  land,  by  adopting  the 
principle  contended  for,  that  the  line  must  be  made  to  terminate 
at  the  branch,  you  establish  a  rule  productive  of  the  greatest 
uncertainty.    If  the  words  ^^  standing  by  the  side  of  a  branch,^' 
be  regarded  as  an  imperative  call  fixing  the  termination  of  the 
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liDe  where  the  boundary  is  lost,  both  course  and  distance  ma  j 
be  disregarded  to  reach  it ;  it  controls  them  both.  Suppose 
neither  course  nor  distance  will  strike  the  side  of  the  branch ; 
bj  whom  is  the  particular  spot  on  the  branch  side  for  the  ter- 
mination of  the  line  to  be  determined  i  by  the  court  or  by  the 
jury  ?  And  by  what  principles  of  law  or  fact  is  the  determi- 
nation to  be  governed  ?  Suppose  there  be  a  point  on  the 
branch  side  which  might  be  reached  by  the  distance,  but  is 
wholly  inconsistent  with  the  course,  in  accordance  with  which 
the  extension  of  the  line  to  the  branch  side  would  expend  ten 
times  the  number  of  perches,  and  include  ten  times  the  quantity 
of  land  expressed  in  the  patent :  which  would  you  gratify,  the 
course,  or  the  distance  i  The  general  rule  is,  that  if  there  be 
a  peremptory  call  to  an  object  of  length  by  a  course  and  dis- 
tance line,  and  the  object  can  be  reached  by  gratifying  the  dis- 
tance, but  violating  the  course,  or  by  conforming  to  the  course 
and  disregarding,  the  distance,  the  course  must  control  the  dis- 
tance; the  termination  of  the  line  being  thereby  fixed  with 
greater  certainty.  As  the  termination  of  the  line  is  at  the  point 
where  the  course  first  strikes  the  object  called  for ;  whereas, 
there  might  be  various  points  in  the  object  called  for,  equidistant 
from  the  beginning  of  the  line  to  be  run. 

The  word  ^'  by,''  when  descriptively  used  in  a  grant  as  in 
the  case  before  us,  does  not  mean  ^^  in  immediate  contact  with," 
but "  near"  to  the  object  to  which  it  relates.  And  "  near,"  is  a 
relative  term,  meaning,  when  used  in  land  patents,  very  unequal 
and  different  distances. 

Suppose  the  boundary  sought  to  be  established,  instead  of 
being  expressed  as  standing  at  the  beginning  of  the  first  line  of 
the  tract  of  land  sought  to  be  located,  was  described  as  a  boun- 
dary standing  at  the  end  of  the  first  line,  and  consequently  the 
beginning  of  the  second  line  of  the  survey ;  and  the  boundary 
not  being  known,  by  running  course  and  distance  the  line 
would  terminate  in  navigable  water,  as  deep,  and  quite  as  far 
from  the  shore,  as  the  first  line  of  Bold  Venture  reversed,  does 
in  the  case  before  us.  Would  the  patentee  lose  all  benefit 
from  his  grant  by  such  an  occurrence  ?  or  would  not  the 
20        v.6 
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court,  in  accordance  with  the  dictates  of  justice,  tU  res  magU 
valeat  qiiam  pereat,  rather  say,  we  will  disregard  what  is  said 
of  the  bounded  tree  as  a  means  of  showing  the  terminus  of  the 
first  line,  and  will  ascertain  it  by  the  course  and  distance, 
which  by  the  patent,  the  line  is  expressed  to  run.  The  reason 
assigned  for  running  the  lines  of  lands  to  the  boundaries  called 
for  at  their  terminations,  instead  of  terminating  them  according 
to  their  courses  and  distances,  is  not  exclusively  that  greater 
certainty  as  to  the  termini  of  such  lines  is  thereby  attained,  but 
also  because  thus  locating  their  grants  is  more  beneficial  to  the 
grantees,  and  because  it  is  rule  of  construction  in  expounding 
grants,  to  give  them  that  interpretation  which  operates  most 
strongly  against  the  grantors,  and  in  favor  of  the  grantees. 
There  is  not  the  shadow  of  a  reason  for  giving  validity  and 
operation  to  a  patent  whose  second  or  subsequent  boundary 
being  unknown,  the  expressed  course  and  distance  thereto  shall 
terminate  in  like  circumstances  to  the  alleged  beginning  of 
Bold  Venture^  that  would  not  apply  with  equal  force  to  a  simi- 
lar termination  of  the  first  line  of  a  tract  of  land,  reversed,  to 
find  its  first  beginning. 

A  deed  or  patent  for  a  tract  of  land  passes  nothing  unless 
the  land  described  therein  is  susceptible  of  location,  or  in 
other  words,  unless  the  survey  thereof  can  be  made  to  close. 
And  it  is  perfectly  immaterial  whether  the  impediment  to 
location  arise  from  an  inability  to  ascertain  the  beginning  of  the 
first  line  of  the  land  granted,  or  the  end  thereof;  or  the  be- 
ginning or  end  of  any  other  of  its  lines.  In  either  case,  no 
title  to  the  land  is  transferred  under  the  deed  or  patent,  unless 
it  be  in  the  rare  case  of  the  lines  of  a  tract  of  land  crossing 
each  other,  or  coming  in  contact,  so  as  entirely  to  enclose  a 
separate  part  of  the  tract,  before  the  occurrence  of  the  insur- 
mountable obstacle  to  the  enclosure  of  the  entirety. 

If  a  tract  of  land  be  granted  by  boundaries  only,  without 
courses  and  distances,  as  beginning  at  A,  and  running  tlience  a 
straight  line  to  B,  thence  to  C,  thence  to  D,  and  so  on  to  the  be- 
ginning. If  the  beginning  or  any  subsequent  boundary  be  lost, 
and  its  original  situs  be  insusceptible  of  establishment  by  proof. 
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the  entire  tract  of  land  is  lost,  and  the  grant  thereby  becomes  in- 
operaiive  and  void.    So,  if  a  tract  of  land  be  granted  by  courses 
*0Q  distances  only,  without  calling  for  any  boundary  or  object 
^^^  that  described  as  standing  at  the  commencement  of  its 
"^t  line,  and  that  boundary  or  object  be  lost  and  no  legitimate 
P'oof  can  be  adduced  of  the  beginning  or  ending  of  any  of  its 
^^%  the  tract  of  land,  thenceforth,  becomes  a  nonentity :  the 
P^i  for  its  conveyance,  a  nullity.    But  if  a  grant  be  made 
oot  only  with  courses  and  distances,  but  with  calls   for  ob- 
jects or  boundaries  at  the  ends  of  some  of  its  lines,  it  has  a 
principle  of  self-sustentation  imparted  to  it,  not  possessed  by 
either  of  the  two  first  mentioned  grants.     And,  therefore,  if 
the  beginning,  and  any,  or  all  the  boundaries,  save  one,  are  lost 
and  incapable  of  being  proved,  the  vitality  of  the  grant  still 
continues,  its  legal   validity  is  as  fully  recognized,  as  if  all 
its  boundaries  were  still  known  and  in  .being.     And  this  prin- 
ciple of  self-preservation  does  not  owe  its  existence  to  any 
implied   construction  of  the  grants  resulting  from   the  dic- 
tates of  justice,  public  policy,  or  expediency,  but  is  the  natu- 
ral import  of  the  express  words  of  the  grant,  which  declares 
not  only  that  the  lines  are  to  be  run  to  the  specified  calls,  but 
that  each  line  is  to  be  run  a  specified  course  and  distance. 
/  Prima  facie  then  the  terms  and  expressions  of  the  grant  are 

as  fully  complied  with,  by  running  the  tract  of  land  by  course 
and  distance,  as  if  it  were  run  in  conformity  to  the  calls.  In 
the  contemplation  of  the  grant,  both  modes  of  running  were  to 
lead  to  the  same  points ;  the  same  results.  Where  a  line  of  a 
tract  calls  for  a  boundary  at  its  beginning,  and  a  boundary  at 
its  end,  and  one  of  the  boundaries  be  lost,  the  beginning  or  end 
of  the  line  where  it  is  alleged  to  have  stood,  is  found  with 
equal  facility.  And  the  same  mathematical  certainty  is  ob- 
tained whether  you  run  the  course  and  distance  progressively 
to  the  end  of  the  line,  or  retrogressively — that  is  reversely — to 
its  beginning.  With  equal  truth  and  precision,  the  desired 
object  is  accomplished  in  both  modes  of  proceeding. 

But  suppose  it  were  conceded  that  the  words  *'  by  the  side 
of  the  branch'^  create  an  imperative  call,  and  that  the  reversed 
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line  must  be  elongated  to  reach  it,  or  shortened  to  stop  at  it, 
what  benefit  would  such  a  construction  ultimately  confer  on 
the  plaintiffs?  Unquestionably  none.  Because  then  the  re- 
versed first  line  of  Bold  Venturey  instead  of  terminating  at  red 
A,  would  be  elongated  to  Lor^  Island  Point,  at  the  water  Hoe 
of  the  north-west  branch ;  and  as  effectually  accomplish  the 
objects  of  the  defendants,  as  it  would  do  in  terminating  at  the 
red  letter  A. 

It  cannot  be  denied  that  a  valid  survey  or  grant  of  a  tract  of 
land  may  be  made,  without  stating  any  natural  object  as  being  at 
the  beginning  of  its  first  line,  if  there  be  boundary  at  the  ter- 
mination thereof,  for  example,  the  beginning  of  Bold  Venture^ 
as  described  in  the  patent  of  Rogers^  Inspection.  Such,  indeed, 
is  the  true  import  and  condition  of  the  grant  of  Bold  VenturCy 
rejecting  the  statement  as  to  the  bounded  tree,  alleged  to  stand 
at  its  beginning.  And  it  is  equally  clear,  that  it  forms  no  ob- 
jection to  the  validity  of  a  grant  of  land,  that  the  place  of  its 
beginning  is  covered  with  water,  whether  navigable  or  other- 
wise, or  that  any  of  its  lines  run  across  such  water.  It  is  also 
undeniably  established  by  authority,  that  if  the  beginning  tree 
of  a  tract  of  land  be  lost,  and  the  lines  thereof  have  courses 
and  distances,  and  one  of  them  also  a  known  boundary,  that  the 
beginning  of  the  tract  may  be  found  by  reversing  the  courses, 
and  expending  the  number  of  perches  on  the  anterior  lines. 
But  it  is  alleged  by  the  appellants'  counsel,  that  the  beginning  of 
a  tract  cannot  be  thus  established,  where  it  appears  that  the 
lost  beginning  could  not  have  stood,  at  the  time  of  the  survey, 
at  the  point,  thus  ascertained  by  the  reversed  course  and  dis- 
tance running.  If  there  be  such  an  exception  to  the  general 
rule  so  well  established,  as  to  the  mode  of  finding  the  beginning 
of  tracts  of  land,  whose  beginning  trees  have  been  lost,  it  is  in- 
cumbent upon  him  to  produce  the  authority  by  which  the  ex- 
ception is  sustained.  This  he  has  wholly  failed  to  do.  And 
he  is  equally  in  default  in  not  having  shown,  that  upon  reason, 
or  the  analogies  of  the  law,  such  an  exception  ought  to  prevail. 

Why  is  it  that  a  plaintiff  in  ejectment  in  any  case  is  unable  to 
recover,  by  reason  of  his  inability  to  prove  his  beginning  tree  ? 
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It  is  because,  not  having  proved  the  beginning  of  his  tract,  he 
has  lost  all  means  of  making  or  sustaining  his  location  thereof, 
and  consequently  fails  in  his  action.  In  reference  to  any  other 
question,  the  inquiry  rarely,  if  ever,  would  have  been  entered 
into,  as  to  the  truth  or  falsehood,  possibility  or  impossibility,  of 
the  statements  in  the  grant  relating  to  the  trees,  alleged  to  be 
standing  at  the  commencement  of  the  first  line  of  the  tract 
Conceding  the  whole  statement,  as  to  the  beginning  trees  of 
Bold  Venture  to  be  false  and  impossible,  what  would  it  avail 
the  plaintiffs  below  i  Nothing.  The  grant  of  the  land  is  un- 
controverted.  By  its  course  and  distance  lines,  and  remaining 
boundary,  a  location  thereof  can  be  established.  Land  so 
granted,  when  the  boundaries  are  all  known,  is  capable  of  two 
modes  of  location.  The  one  by  running  the  lines  to  the 
boundaries  called  for,  without  regard  to  the  courses  and  dis« 
tances ;  the  other  i's  to  run  the  land  according  to  its  courses 
and  distances,  without  reference  to  its  boundaries.  Both  these 
modes  of  running  are  in  perfect  consistency  with  every  thing 
appearing  upon  the  face  of  the  grant  But  lest  there  should 
be  a  diversity  in  the  results,  thus  obtained  by  different  means, 
and,  in  order,  as  is  supposed,  to  give  greater  certainty  to  the 
locations  of  grants  of  land,  and  to  give  them  that  operation 
which  shall  be  most  beneficial  to  grantees,  the  courts  of  this 
State  have  determined  that  in  all  locations  of  lands  the  first 
mentioned  mode  of  running  shall,  if  practicable,  be  conformed 
to ;  but  if  that  be  impracticable  by  reason  of  an  inability,  from 
any  cause  to  prove  the  boundaries,  the  land  shall  be  located  hj 
running  its  lines  according  to  their  courses  and  distances.  It  is 
no  unusual  thing  for  old  surveys  of  land  in  this  State,  where 
boundaries  are  called  for  at  the  end  of  its  lines,  to  contain  an 
excess  in  quantity,  sometimes  twice,  three  times,  or  four  times,  as 
mach  land  when  run  by  its  boundaries,  as  when  located  ac- 
cording to  its  courses  and  distances.  The  quantity,  in  such  cases 
expressed  in  the  patents,  being  always  the  same,  with  that  as- 
certained by  a  course  and  distance  running.  That  such  dis- 
crepancies were  the  result  of  mistakes,  nobody  can  believe ; 
nay,  it  is  a  matter  of  history,  and  of  notoriety,  that  they  were 
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matters  of  design,  and  our  courts  might  well  say  that  running 
lands,  ( granted  by  the  Lord  Proprietary)  according  to  their 
boundaries  and  calls,  was  more  beneficial  to,  the  grantees  than 
a  course  and  distance  running.  It  would  thence  follow,  as 
clear  as  mathematical  demonstration  can  show  any  thing,  that 
the  lines  of  such  surveys,  when  run  course  and  distance,  could 
not  terminate  at  the  points,  where  stood  the  boundaries  called 
for  as  the  termini  of  those  lines.  And  hence,  it  is  apparent, 
that  if  a  boundary  or  beginning  of  such  a  survey  were  lost,  no 
course  and  distance  running,  whether  progressive,  or  retrogres* 
give,  could  possibly  conduct  you  to  the  point,  where  the  lost 
boundary  or  beginning  originally  stood.  According  then  to  the 
doctrine  contended  for  by  the  appellants  as  to  Bold  Verdure^ 
if  in  any  of  the  surveys  mentioned,  a  beginning  or  boundary 
thereof  be  lost,  the  whole  tract  of  land  is  utterly  lost,  being  in- 
capable of  true  location,  by  any  running  of  the  course  and  dis- 
tance lines,  reversely,  or  progressively.  To  such  a  discovery 
the  case  before  us  certainly  has  given  birth.  Of  it  the  vene- 
rated founders  and  expounders  of  the  land  law  of  MaryUtndj 
never  appear  to  have  caught  a  glimpse ;  or  so  many  tliousands, 
tens  of  thousands,  or  perhaps  hundreds  of  thousands  of  acres 
of  land,  would  not  have  been  held  for  perhaps  a  century  in  op- 
position to  such  a  principle  by  citizens  of  this  State,  who 
never  dreamed  of  a  taint  or  defect  in  their  titles.  In  finding 
the  beginning  where,  as  is  alleged,  stood  a  bounded  tree  of  a 
tract  of  land,  or  the  terminus  of  one  of  its  lines,  which  calls  for 
a  boundary  that  may  have  been  lost,  properly  speaking,  you  do 
not  resort  to  a  course  and  distance  running,  either  direct,  or  re- 
verse, for  the  purpose  of  finding  the  spot  where  the  lost  tree 
or  boundary  in  point  of  fact  stood  ;  but  to  find  the  beginning 
or  end  of  the  line,  as  the  case  may  be,  where  it  is  stated  to 
have  stood.  And  such  running,  in  contemplation  of  law,  es- 
tablishes the  beginning  of  the  tract  or  termination  of  its  lines, 
whether  in  truth  or  in  fact  the  beginning  tree  or  bounded  tree 
did  stand  or  could  have  stood  there  or  not :  and  this  legal  con- 
clusion is  wholly  unaffected  by  the  belief  or  disbelief  of  the 
court  or  jury  upon  that  subject 
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If  proof  were  required  to  show  that  course  and  distance  lines 
are  elongated  when  run  from  boundary  to  boundary,  it  is  fur- 
nished by  the  first  line  of  MounUnay^s  JSTecky  which,  by  the 
patent,  is  expressed  to  run  one  hundred  perches,  but  mea- 
sures one  hundred  and  thirty-three  perches,  when  run  from  the 
boundary  at  M  to  that  at  N. 

A  great  variety  of  other  points  have  been  mooted  in  the  ar- 
gument of  this  cause,  on  which  it  is  not  deemed  necessary  to 
express  any  opinion,  as  many  of  them  are  settled  by  this  court, 
in  the  case  of  Casey^s  lessee  vs.  Inloes  et  al.,  reported  in  1  OiU^ 
430;  and  they  are  not  presented  for  our  adjudication  by  the 
record  before  us.  It  is  deemed  expedient,  therefore,  to  pro- 
ceed to  the  examination  of  the  exceptions  separately,  and  of 
each  of  the  parties'  prayers,  as  stated  in  the  last  bill  of  ex- 
ceptions. 

In  rejecting,  (as  appears  by  the  first  bill  of  exceptions,)  the 
escheat  warrant  and  certificate  of  Edtoard  Fell  for  Bold  Ten- 
ture^  when  offered  as  proof  that  John  OuUon  died  intestate, 
and  without  heirs,  before  the  year  1745,  the  County  Court 
committed  no  error.  In  Casey^s  lessee  vs.  Inloes  et  al.,  this 
court  decided,  that  an  escheat  grant  is  prima  facie  evidence 
that  the  land  granted  is  liable  to  escheat  at  the  date  of  issuing 
the  escheat  warrant,  and  not  antecedently ;  '^  the  court  regard- 
ing  the  statement  of  that  fact  in  the  warrant,  upon  the  repre- 
sentation of  the  grantee,  as  being  so  avouched  and  verified  by 
his  payment  of  the  purchase  money,  and  acceptance  of  the 
patent,  as  to  entitle  it  to  the  character  of  prima  fade  evidence. 
But  in  the  case  before  us,  the  statement  in  the  warrant  was 
sustained  by  no  such  avouchment  and  verification ;  on  the  con- 
trary, the  County  Court  very  properly  regarded  the  statement 
as  discredited,  if  not  falsified,  by  the  omission  or  refusal  of  the 
person  to  whom  the  warrant  issued  to  consummate  his  title,  and 
pay  the  required  portion  of  the  value  of  the  land  escheated, 
as  evidence  of  his  having  discovered  that  there  devolved  upon 
the  Lord  Proprietary  no  title  by  escheat, — and,  therefore,  re- 
jected the  proffered  testimony  for  the  purpose  for  which  it  was 
offered. 
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In  rejecting  the  testimony  offered  by  the  plaintiffs  in  the 
second  bill  of  exceptions,  there  is  no  error;  there  being  at  the 
date  of  the  proceedings  offered  in  evidence,  no  law  authorizing 
or  directing  the  same,  or  the  recording  thereof — the  court  be- 
low could  not  do  otherwise  than  reject  a  paper,  purporting  to 
be  a  copy  of  the  record,  which,  in  the  eye  of  the  law,  was  no 
record  at  all.  The  court  also  rightly  rejected  the  testimony, 
because  it  sought  to  establish  the  true  location  of  Bold  Ven- 
ture^ by  running  it  in  a  way  wholly  inconsistent  with  the  calls 
and  expressions  contained  in  its  patent. 

Of  the  County  Courtis  refusal  to  grant  the  first  prayer  of 
the  plaintiffs,  they  have  no  reason  to  complain.  It  called  for 
an  instruction  to  the  jury,  that  if  they  ^'  shall  find  that  the ' 
beginning  of  Bold  Venture  is  not  truly  located  on  the  plats  by 
the  defendants;  or,  if  truly  located,  they  shall  find  that  the 
title  to  said  tract  became  vested  in  the  State,  by  escheat,  io 
1759,  then  the  plaintiffs  are  entitled  to  recover."  To  the  first 
branch  of  the  prayer,  the  plaintiffs  were  not  entitled;  because 
M,  the  beginning  of  MoufUenay^s  JVecfe,  being  admitted  by 
the  locations  of  both  parties — and  the  patent  of  Bold  Veniure 
having  declared  it  to  be  the  end  of  its  first  line,  the  jury  were 
precluded  from  any  finding  to  the  contrary.  And  the  bounded 
tree  called  for  at  the  beginning  of  the  first  line  of  Bold  Veor 
ture  being  lost,  it  is  matter  of  law,  to  be  pronounced  by  the 
court — not  a  matter  of  fact,  to  be  found  by  the  jury,  that  the 
beginning  of  the  tract  of  land  was  to  be  found  by  expending  the 
number  of  perches  expressed  in  the  patent,  as  the  length  of 
the  first  line  on  the  reversed  course  and  distance  thereof.  In 
conformity  to  this  principle  of  law,  the  beginning  of  Bold  Ven- 
ture had  been  ascertained  and  located  on  the  plats  by  the  sur- 
veyor;  and  there  was  not  the  shadow  of  proof,  or  of  suspicion, 
that  such  ascertainment  had  not  been  correctly  made :  under 
such  circumstances,  to  have  permitted  the  jury  to  pass  upon 
the  correctness  of  such  a  location  of  Bold  Veniure  would,  in 
effect,  have  submitted  to  the  finding  of  the  jury  the  soundness 
of  the  principle  of  law,  under  which  the  location  had  been 
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made; — or,  in  other  words,  it  would  have  authorized  the  jury 
to  determine  a  matter  of  law,  not  of  fact. 

In  refusing  the  first  alternative  of  the  plaintiffs^  prayer,  no, 
error  is  perceived ;  and  the  principles  settled  by  this  court, 
in  Casey  vs.  InloeSy  1  GtU,  430,  show  that  the  County  Court 
were  clearly  right,  in  refusing  the  prayer  upon  its  second  al- 
ternative. 

By  the  act  of  1745,  ch.  9,  the  State  granted  no  right 
which  accrued  to  it,  subsequently  to  the  passage  of  that  act 
of  Assembly.  An  escheat  grant,  by  the  State,  is  no  evidence 
of  the  existence  of  the  facts  constituting  the  escheat,  anterior 
to  the  date  of  the  warrant.  Of  course,  if  these  principles 
are  adhered  to,  the  court  below  could  not  do  otherwise  than 
refose  to  instruct  the  jury,  tiiat  an  escheat  title  accruing  to  the 
State  in  1759,  would  entitle  the  plaintiffs  to  recover  under  the 
operation  of  the  act  of  1745. 

The  second  and  ninth  prayers  of  the  plaintiffs  having  been 
granted  by  the  court  below,  they  form  no  subject  for  revision 
under  the  present  appeal. 

The  third  prayer  of  the  plaintiffs  was  rightfully  rejected  by 
the  County  Court,  for  a  reason  heretofore  assigned  in  support  of 
its  rejection  of  their  first  prayer.  The  granting  of  it  would, 
in  fact,  have  conferred  on  the  jury  a  discretionary  power  of 
finding  the  principle  of  law  by  which  the  beginning  of  Bold 
Venture  was  established,  which  principle  it  was  the  province 
of  the  court  to  declare — not  of  the  jury  to  find  as  a  matter  of 
fact  And  by  granting  the  prayer,  the  jury  might  well  have 
understood  it  to  be  (as  in  effect  it  would  have  been)  an  in- 
struction to  them,  that  there  could  be  no  true  location  of  Bold 
Venture  which  did  not  locate  its  beginning  entirely  on  the  north 
side,  of  the  northern  water  line,  of  the  Patapsco  river — thus 
giving  to  expressions  in  a  grant,  intended  merely  as  generally 
descriptive  of  locality,  a  conclusive  and  restrictive  import, 
which  is  clearly  denied  to  them  by  the  unquestioned  decisions 
of  the  highest  judicial  tribunals  of  Maryland.  In  proof  where- 
of, it  is  deemed  sufficient  to  refer  to  the  case  of  Hammond  vs. 
Bidgelyy  S  Har.  ^  Johns.  245. 
21        V.6. 
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That  the  County  Court,  in  refusing  the  plaintiffs^  fourth 
prayer,  were  right,  is  sufficiently  shovrn  by  the  positions  as- 
serted in  the  previous  part  of  this  opinion. 

The  court  below  did  not  err  in  refusing  to  instruct  the  jary, 
as  required  by  the  fifth  prayer  of  the  plaintiffs,  that  the  de- 
fendants had  offered  no  sufficient  evidence  of  the  location  of 
Bold  Venture;  ^^  because  they  have  offered  no  testimony  of  any 
endeavor  being  made  to  find  the  beginning  of  the  tract ;  aad 
because  they  have  not  located  Whetstone  Branch — that  bein§^ 
the  place  on  which  said  beginning  is  described  in  the  patent 
to  be,  and  where  said  beginning  tree  is  sought  for.''  The  first 
reason  is  insufficient,  because  the  testimony,  given  by  the  de- 
fendants through  the  surveyor,  in  the  absence  of  all  impugning^ 
proof,  relieves  them  from  the  obligation  supposed  to  rest  upon 
them ;  and  had  no  such  evidence  been  given  by  the  surveyor^ 
the  plaintiffs,  themselves,  had  offered  all  the  requisite  testiDAony 
upon  the  subject,  by  their  location  of  the  escheat  g^nt  of  Bold 
Venture^  called  Rogers^  Inspectionj  which  shows  that  in  1759^ 
the  beginning  tree  of  Bold  Venture  was  lost,  and  could  not  be 
found ;  and  that,  at  that  time,  the  beginning  of  the  tract  was 
ascertained  in  the  same  manner,  and  was  located  at  the  same 
place,  that  the  defendants  have  done  on  the  plats  before  us. 
The  second  reason  is  also  insufficient,  because  it  was  under- 
stood as  being  admitted  by  the  parties  in  the  cause,  that  fFhei^ 
Mtone  Branch  was  located.  But  suppose  no  such  admission  was 
made,  or  intended  to  be  made,  it  interposes  no  objection  to  the 
defendants'  location  of  Bold  Venture,  The  tree  being  lost  for 
reasons  hereinbefore  stated,  the  spot  where  it  stood  is  not  so 
indentified  by  the  description  in  the  patent,  as  to  enable  the 
surveyor  to  locate  it  with  any  reasonable  degree  of  certainty. 
It  must,  therefore,  be  rejected,  as  forming  a  less  certain  mode 
of  finding  the  beginning  of  the  tract  of  land,  than  by  reversing' 
course  and  distance  from  the  first  known  boundary. 

The  sixth  prayer  of  the  plaintiffs  is  <^  that  the  defendants 
have  not  truly  located  Bold  Venturej  if  the  jury  shall  find 
from  the  testimony,  that  the  line  from  M  to  A  should  have  been 
run  with  allowance  for  variation,  and  has  not  been  nm  so,  tad 
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^™t  they  must  so  find  if  they  believe  the  testimony  of  Mr. 

It  cannot  be  denied,  but  that  the  jury  are  the  proper 
^ribooal  to  decide  whether  any,  and  what,  variation  ought  to 
he  allowed  in  the  location  of  lands.     But  whether  any,  and 
ivbat,  degree  of  allowance  for  variation,  ought  to  be  made, 
are  questions  of  fact,  to  be  determined  by  the  jury  on  the 
testimony  upon  that  subject,  adduced  to  them  in  the  trial 
of  the  cause.    If  no  such  testimony  be  offered,  the  jury  are 
not  authorized  to  depart  from  the  courses  and  distances  ex- 
pressed in  the  conveyances,  by  making  any  allowance  for 
variation.     In  the  case  under  consideration  there  was  a  total 
absence  of  all  testimony  in  relation  to  variation,  and  conse- 
qoently,  the  court  could  not  have  done  otherwise  than  refuse 
the  sixth  prayer  of  the  plaintiffs.    But  suppose  it  had  been 
otherwise,  and  that  there  had  been  evidence  before  the  jury 
which  would  have  warranted  them  in  making  an  allowance  for 
variation,   and  that  for  the   court^s  error  in   this  respect  its 
jodgment  were  reversed,  this  court  would  not  send  it  back  to 
the  County  Court,  to  be  tried  anew,  because  by  no  allowance 
for  variation,  which  the  jury  could  rationally  have  made,  could 
the  merits  of  the  present  controversy  be  in  any  wise  affected. 
From  the  views  already  expressed,  it  is  apparent  that  the 
County  Court  were  right  in  denying  to  the  plaintiffs  the  in- 
struction prayed  for  in  their  seventh  prayer :  which  was  "that 
the  defendants  have  not  truly  located  Bold  Venture^  inasmuch 
as  they  cannot  run  the  fifth  line  of  that  tract,  as  they  have 
located  it  on  the  plats  further  than  to  the  river  side,  as  designated 
on  the  plats  by  a  black  broken  line,  shaded  blue,  a  little  distant 
from  Z,  and  south-westerly  thereof."      The    ground  upon 
which  only  this  instruction  could  have  been  claimed,  must  be 
that  ihe  fifth  line  of  Bold  Venture  calls  for  a  bounded  oak  as 
its  terminus,  which  could  not  have  stood  in  the  navigable  water 
where  the  fifth  line  is  made  to  terminate,  according  to  the  de- 
fendants course  and  distance  running  thereof.     Assuming  the 
truth  of  the  facts,  on  which  the  plaintiffs  base  their  prayer,  it 
is  evident  that  upon  the  views  hereinbefore  expressed  upon  the 


164  CASES  IN  THE  COURT  OF  APPEALS 

Wilson  et  al,  vs,  Inloes  et  al. — 1847. 

plaintiffs'  first  prayer,  that  the  instruction  prayed  for  by  the 
seventh  prayer  could  not  have  been  granted.  But  the  same 
result  is  equally  manifest  upon  another  ground.  The  fifth  line 
of  Bold  Venture  simply  calls  for  a  bounded  ashj  without  any 
reference  or  call  to  the  river  side  or  water.  And  there  is  no 
location  or  evidence  in  the  cause  to  prove  that  where  the  said 
fifth  line  terminates,  as  run  course  and  distance  by  the  defen- 
dants, is  not,  and  always  has  been,  high  and  fast  land,  on  the 
north  side  of  the  north-west  branch  of  the  Patapsco  river ;  or, 
in  other  words,  of  '^  Whetstone  Branch^'^  where  the  bounded 
ash  may  well  be  presumed  to  have  stood. 

The  County  Court's  refusal  to  grant  the  plaintiffs'  eighth 
prayer  is  equally  sustainable.  There  is  no  controversy  as  to 
the  true  location  of  the  tract  of  land  called  JUountenay^s 
JVecfe.  It  is  a  fact  admitted  by  the  pleadings  in  the  cause,  and 
which  both  parties  are  estopped  from  denying,  that  the  begin- 
ning tree  of  Mountenay^s  JV*ecfc,  is  truly  located  at  the  letter 
M  ;  and  that  the  bounded  tree  called  for  as  standing  at  the  end 
of  the  first  line  of  that  tract,  is  truly  located  at  the  letter  N. 
The  patent  of  Bold  Venture^  in  terms  as  explicit  and  positive 
as  language  can  make  them,  calls  for  the  bounded  red  oak, 
(which  is  the  beginning  tree  of  Mountenay*8  JWcfe,)  as  the 
terminus  of  its  first  line,  and  to  run  thence,  bounding  on 
Mountenay^s  land,  the  same  course  and  distance  as  its  first,  to 
the  bounded  white  oak  (which  stands  at  the  end  of  its  first 
line)  of  Mountenay^s  land.  These  two  bounded  trees  are  the 
only  boundaries  called  for  in  the  patent  of  Mountenay'^s  JVecsfc. 
Looking,  then,  to  the  unquestioned  boundaries  and  locations  of 
the  first  line  of  Mountenay^s  JVecfe,  and  the  clear  and  impera- 
tive call  for  the  termination  of  the  first  line  of  Bold  Venturej 
it  appears  most  difficult  to  conceive  how  a  question  or  doubt 
could  arise  as  to  the  place  where  the  first  line  of  Bold  Venture 
must  terminate.  But  the  patent  of  Bold  Venture  states  its  be- 
ginning to  be  at  a  bounded  white  oak,  standing  by  the  branch 
side,  it  being  a  bounding  tree  of  PouUney^s  Point:  and  the 
plaintiffs  insist  that  PouUney^s  Point  and  Lot^  Island  Point 
were  one  and  the  same  tract  of  land ;  and  that  the  only  bounded 
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oak  called  for  by  Lang  Island  Painty  was  the  oak  located  at 
M,  (he  beginning  of  Mountenay^s  JVecfc.    And  they  pray  the 
coart  to  instruct  the  jury,  that  if  they  believe  these  facts,  and 
that  the  said  last  mentioned  oak  was  th^  tree  referred  to  in 
the  patent  of  Bold  Venture^  as  a  bounding  tree  of  PouUney^s 
PohU — ^then  they  are  bound  to  find  the  beginning  tree  at  M. 
Now,  let  us  concede  the  truth  of  all  the  facts,  which  the  jury 
are  required  to  believe  as  the  basis  of  the  finding,  claimed  at 
their  hands  by  the  plaiptifTs.     What  do  these  facts,  when  taken 
in  connection  with  the  admission  as  to  the  location  of  the  first 
line  and  boundaries  of  Mountenay^9  JVecfc,  and  the  positive, 
unequivocal  expressions  of  the  patent  of  Bold  Venture  prove; 
what  the  irresistible  inference ;    what  the  conclusive  demon- 
stration?    It  is  that  there  is  an  error  in  the  patent  of  Bold 
Venture;  either  in  the  description  of  the  tree  alleged  to  stand 
at  the  beginning  of  the  first  line  of  that  tract  of  land,  or  in 
the  boundary  stated  to  stand  at  the  end  of  that  line.    These 
descriptions  are  utterly  irreconcilable:  they  cannot  both  be 
gratified  or  stand  together ;  the  one  or  the  other  must  be  re- 
jected.   It  is  impossible  that  both  the  beginning  and  end  of  the 
first  line  of  Bold  Venture  should  be  at  the  $ame  point,  at  the 
letter  M.     Under  such  circumstances,  the  court  is  invoked  to 
declare  that  M  is  the  beginning  of  Bold  Venture;  that  the 
peremptory  call  of  the  first  line  of  Bold  Venture  to  terminate 
at  the  boundary  at  M,  is  to  be,  in  eflTect,  expunged  from  the 
patent.     To  justify  the  gratification  of  such  an  invocation  to 
the  court,  not  the  semblance  of  an  authority  has  been  adduced. 
There  is  not  a  shade  of  difference  between  the  weight  to  be 
ascribed  to  a  call  for  a  boundary,  or  matter  of  description 
thereof,  when  referred  to  as  the  beginning  of  a  tract  of  land, 
or  as  the  terminus  of  one  of  its  lines.     Under  like  circum- 
stances, the  obligation  to  gratify  the  same  is  equally  impera- 
tive in  both  cases;  there  is,  in  this  respect,  no  priority  or  pre- 
ference between  them.    As  the  ground  then,  upon  which,  in  the 
decision  of  the  question  raised  by  this  prayer,  the  opinion  of 
the  court   below  must  have  been  governed,  let  us  enquire 
what  are  the  probabilities  of  mistake  as  to  the  boundary  called 
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for,  or  described  as  standing  at  the  beginning  or  the  end  of 
the  first  line  of  Bold  Venture?  What  consequences  would 
result  from  the  rejection  of  the  one  or  the  other  ? 

It  is  most  obvious,  from  an  inspection  of  the  patents  of  Bold 
Venture  and  JUauntenay^s  JSTecky  that  the  first  line  of  the  former 
of  those  tracts  calls  for  the  beginning  tree  of  the  latter  as  its 
terminus;  and  that  the  second  line  of  Bold  Venture  was  to  run 
with  and  bind  on  the  first  line  of  M(njmtena\j*$  J^Teck  to  its 
boundary  at  N ;  and  that  the  third  line  of  the  former  tract  was 
to  run  with  and  bind  on  the  second  line  of  the  latter  tract  to  its 
termination.  And  it  is  a  necessary  presumption  that,  in  making 
the  survey  of  Bold  Venture^  on  which  its  patent  is  founded, 
those  boundaries  and  lines  of  Mountenay^s  JVeck  were  knowA 
to  the  surveyor.  In  his  calls  for  them,  therefore,  there  could 
have  been  no  mistake ;  they  could  have  been  no  other  lines  and 
boundaries  than  they  are  represented  to  be  in  the  patent  of 
Bold  Venture — none  others  could  have  been  referred  to  by  the 
surveyor. 

But  what  is  the  evidence  that  the  surveyor,  in  describing 
the  beginning  tree  of  Bold  Venture,  referred  to,  or  meant  to 
refer  to,  the  beginning  tree  o(  JUountenay'*8  JSTeck?    When 
looking  only  to  the  patent  of  Bold  Venture,  no  such  reference 
could  possibly  be  inferred.     He  describes  the  tract  of  land, 
called  Bold  Venture,  as  beginning  at  a  bounded  white  oak, 
standing  by  the  branch  side — it  being  a  bounded  tree  of  Poulc- 
ney'*8  Point.    If  he  had  known  it  to  have  been  a  boundary  of 
Mountenay'^8  JWcfc,  in  all  human  probability,  he  would  have 
added  to  the  words  Pcubney^s  Point,  the  words  *^  and  oiMoun^ 
tenay*9  JSTeck,  or  of  Mountenay'^s  Land?^     This  omission  to 
do  so,  is  strong  evidence  that  he  had  no  design,  belief  or  know- 
ledge, that  he  was  describing  the  beginning  tree  of  Mounte^ 
nay*8  JVeck  as  the  beginning  tree  of  Bold  Venture.    The  only 
evidence  that  he  did  so,  is  a  call  for  the  beginning  of  Jtfounte- 
nay^s  JVeck,  in  the  fifth  line,  of  Long  Island  Point — ^tbe  pat- 
ent or  certificate  of  which,  for  aught  that  appears,  may  never 
have  been  seen  by  the  surveyor  who  executed  the  warrant 
under  which  Bold  Venture  was  granted.    But  let  it  be  con- 
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ceded  that  the  patent  of  Bold  Venture  does  describe,  as  its 
^^ioDiog  tree,  the  beginning  tree  of  Mountenatfs  JVecfc,  is 
It  not  obvious  that  such  description  is  founded  in  mistake  or 
HiSehood;   and  is,  therefore,  insufficient  to  overrule  and  con- 
trol other  calls  and  expressions  in  the  patent  of  Bold  Venture^ 
iocoosistent  therewith?    Assume  but  the  single  fact  of  false- 
hood or  mistake  in  the  description  of  the  beginning  tree  of 
Bold  Fentore,  as  being  ^  a  bound  tree  of  PauUnejfe  PohiU^ 
and  every  other  word  and  expression  in  the  patent  may  be 
barmoniously  gratified,  in  perfect  consistency  with  such  an 
assumption.    But  assume  the  fact  to  be  as  contended  for  by 
the  plaintiffs,  that  the  beginning  of  Bold  Venture  is  at  the  letter 
M,  the  beginning  tree  of  Mounienay^e  JSTeck,  and  see  the  con- 
sequences which  would  flow  from  it.     You  virtually  expunge 
from  the  patent  that  clause  in  it,  which  directs  that  the  first 
line  of  Bold  Verdure  shall  be  run  north,  north-east  fifty-eight 
perches,  and  terminate  at  the  beginning  tree  of  Mownienaxfe 
Jfedc;  and  that  clause,  which  calls  "to  run  the  second  line  of 
Bold  Venture  with  the  first  line  of  Mountenay^s  JVecfe,  to  the 
bounded  tree  at  the  letter  N ;   and  also  that  clause,  which 
directs  the  third  line  of  Bold  Venture  to  run  with  and  bind  on 
the  second  line  of  Mountenay'*8  JSTecky  three  hundred  and 
twenty  perches  to  the  end  thereof.    And  although  it  is  appar- 
ent from  the  reading  of  the  patent  of  Bold  Venture,  that  it  was 
intended  to  bind  on  and  lie  wholly  clear  of  Mountenay^e  JV*ecfe, 
yoa  cause  a  large  portion  of  the  former  to  lie  foul  of  the  latter. 
Under  such  circumstances,  it  cannot  be  a  matter  of  doubt  that 
the  court  below  were  right — not  only  in  refusing  the  plaintiffs' 
eighth  prayer,  but  would   have   been  justified  in  giving  an 
instruction  to  the  jury  that,  according  to  the  true  construction 
of  the  patent  of  Bold  Venture,  its  beginning  could  not  be  at  the 
letter  M. 

That  the  tenth  and  eleventh  prayers  of  the  plaintiffs  were 
properly  rejected  by  the  County  Court,  follows  from  what  has 
been  said  in  relation  to  their  eighth  prayer. 

The  court  below  were  warranted  in  refusing  to  grant  the 
plaintifis'  twelfth  prayer ;  because,  after  the  refusal  of  the  court 
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to  grant  the  eighth  prayer,  for  the  reasons  hereinbefore  stated, 
there  was  no  matter  of  fact  in  issue  before  the  jury,  to  which 
the  instruction  sought  could  apply,  or  was  material. 

And  were  also  warranted  in  refusing  the  plaintiffs^  thirteenth 
prayer;  because,  upon  the  pleadings  and  admissions  on  the 
plats  in  the  cause,  whether  the  beginning  tree  of  Bold  Venture 
originally  stood  at  the  letter  M,  was  not  a  question  of  fact,  but 
a  matter  of  law,  dependent  upon  the  true  construction  of  the 
patent  thereof — as  is  hereinbefore  asserted  when  examining 
the  eighth:  and,  it  is  evident,  that  it  was  so  regarded  by  the 
counsel  of  the  plaintiffs,  when  he  presented  the  eighth  prayer 
for  the  court's  determination. 

The  refusal  of  the  County  Court  to  grant  the  plaintiffs'  four- 
teenth  prayer  has  necessarily  been  sustained,  by  what  has  been 
said  in  relation  to  the  eighth  and  thirteenth  prayers. 

There  is  no  error  in  the  County  Court's  refusal  to  grant  the 
plaintiffs'  fifteenth  prayer.  Whether  any,  and  what  allow- 
ance for  the  variation  of  the  magnetic  needle,  ought  to  be  made 
when  locating  ancient  surveys  with  course  and  distance  lines, 
is  undeniably  a  question  of  fact,  to  be  determined  by  the  jury, 
when  testimony,  legally  sufficient  to  enable  them  to  form  an 
opinion  thereon,  has  been  adduced  before  them.  And  like  all 
other  matters  of  fact,  the  finding  of  the  jury  must  be  founded 
upon  the  proof  in  the  cause.  If  there  be  no  proof  upon  the 
subject,  the  jury  are  bound  to  find  the  locations,  according  to 
the  courses  and  distances  expressed  in  the  grant,  and  can  make 
no  allowance  for  variation.  It  would  be  productive  of  great 
injustice  and  ruinous  consequences  to  land-holders,  if  juries 
were  authorized  to  make  whatever  allowance  for  variation  their 
crude  notions  upon  the  subject  might  suggest — unaided  and  un- 
controlled by  experience,  or  the  lights  of  science.  In  the  case 
before  us,  no  testimony  whatever  had  been  offered  to  the  jury 
in  relation  to  it; — and,  consequently,  a  rejection  was  the  inevi- 
table fate  of  the  fifteenth  prayer  of  the  plaintiffs. 

The  court  below  correctly  refused  to  grant  the  plaintiffs^ 
sixteenth  prayer,  viz :  ^^  That  if  the  jury  find  from  the  evi- 
dence, that  the  location  of  Bold  Venture  by  the  defendants  is 
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correct,  and  from  the  warrant,  certificate  and  patent  thereof, 
thai  no  intimation  or  statement  was  given  to  the  Lord  Proprie- 
tary that  so  much  of  the  said  tract,  as  they  may  find  was  cov- 
ered by  navigable  water,  was  in  fact  so  covered ;  and  if  the 
jury  find  that  the  said  John  OuUon  purposely  kept  back,  and 
fraudulently  concealed  the  fact  that  so  much  of  the  said  tract 
was  covered  by  navigable  water,  and  that  it  was  in  front  of 
the  elder  tract,  binding  on  or  in  the  water,  granted  to  Mtxari' 
der  Mountenay — then  the  patent  to  said  OuUon  was  void,  at 
least  so  far  as  it  extended  into  navigable  water.  On  whom  the 
aU^;ed  fraud  was  perpetrated,  or  designed  to  be  perpetrated, 
the  prayer  does  not  assert,  but  leaves  that  question  as  a  sub- 
ject of  amusing  speculation  and  investigation  for  the  court 
From  the  first  part  of  the  prayers  making  it  an  indispensable 
ingredient  to  the  fraud — the  failure  to  communicate  to  the 
Lord  Proprietary  the  condition  of  the  land  granted,  as  regards 
navigable  water — it  might  be  inferred  that  the  alleged  fraud 
was  supposed  to  have  been  committed  upon  the  rights  and  in- 
terests of  the  Lord  Proprietary ; — because,  if  it  were  a  fraud 
upon  the  proprietor  of  Mou7Uena\f9  J^Teek^  or  of  the  commu- 
nity at  large,  the  communication  to  the  Lord  Proprietary  could 
not  purge  the  grant  of  its  fraudulent  impurity;  its  only  effect 
could  be  to  render  him  a  particeps  crimnis.  But  the  grant  of 
BoU  Venture  did  not  perpetrate  the  semblance  of  a  fraud  upon 
any  body.  The  only  rights  which  the  proprietor  of  Mounte^ 
nay*8  JVecfc  or  the  public  had,  in  that  which  was  granted  by 
tlie  patent  of  Bold  VenlurCy  are  those  of  piscary  and  naviga- 
tion, which  remain  unimpaired,  and  as  perfect  after  the  grant 
as  they  were  before,  if  by  the  grant  a  fraud  were  practised 
upon  thp  Lord  Proprietary,  he  only,  or  those  subsequently 
claiming  under  him,  have  a  right  to  complain;  it  lies  not  in  the 
mouth  of  the  present  plaintiffs  to  set  up  such  a  defence.  It 
surely  cannot  be  contended  that  a  fair,  bona  fide^  valid  grant 
of  1695  is  rendered  fraudulent  and  void  by  the  passage  of  the 
act  of  1745,  ch.  9;  and  so  far  from  any  fraud  being  perpetrated 
upon  the  Lord  Proprietary  by  the  grant  of  BM  Venture  at 
the  time  it  was  made,  it  conferred  upon  him  an  essential  bene- 
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fit,  by  giving  to  him  the  full  price  of  valuable  land,  for  that 
which,  at  the  time,  was  of  little  or  no  value. 

There  is  quite  as  little  ground  for  the  plaintiffs^  complaint, 
that  the  County  Court  refused  to  give  their  seventeenth  prayer. 
The  Lord  Proprietary  had  an  indubitable  right  to  make  the 
grant  of  Bold  Venture  as  he  did.  The  rights  of  navigation  and 
fishing  being  fully  preserved,  no  existing  just  right  of  the 
grantee  of  MaufUenatfs  JSTeck  was  lessened  or  destroyed 
thereby;  and  thereof,  therefore,  the  proprietor  of  Jlfoun/e- 
naifs  JVecfc  had  ilo  right  to  complain. 

The  refusal  of  the  County  Court  to  give  the  instruction 
sought  by  the  eighteenth  prayer,  is  entirely  approved  of. 
The  first  objection  to  the  prayer  is,  that  the  expediency  or 
necessity  for  granting  it  is  not  sufficiently  shown;  non  contiatj 
but  that,  by  continuing  the  location  of  the  water  line  of  the 
north-west  branch,  with  its  sinuosities,  beyond  the  letter  Z, 
the  sixth  line  of  Bold  Venture  running  its  course  and  distance, 
might  terminate  at  the  river  side,  according  to  its  calls;  or 
that  it  might  be  made  to  do  so,  by  elongating  or  shortening 
the  same.  But  there  is  another  objection  to  the  instruction, 
which  should  have  caused  its  rejection  by  the  court.  It  intro- 
duces a  novel  and  extraordinary  principle  in  the  ejectment  law 
of  Jitarylandy  which  might  lead  to  endless  confusion,  uncer- 
tainty, and  litigation,  as  to  the  locations  of  lands.  If  to  pro- 
duce accordance  between  a  line  and  its  call,  you  can  change 
the  running  of  the  next  preceding  line,  you  may,  upon  the 
same  principle,  change  the  running  of  every  antecedent  line  of 
the  tract;  and  such  changes  will  be  in  direct  conftict  with  the 
express  terms  of  the  grant,  and  without  any  settled  rule  of  law 
to  govern  them ;  but  according  to  the  notions  of  each  person 
interested  as  to  the  best  or  most  expedient  changes,  by  which 
the  accordance,  he  desires,  may  be  effected.  Such  an  innova- 
tion upon  the  sound,  safe,  principles  of  the  ejectment  law  of 
Maryland  has  never  received  the  sanction  of  this  court ;  nor, 
it  is  believed,  of  any  of  the  judicial  tribunals  of  this  State; — 
nor  is  it  hazarding  too  much  to  say,  that  it  is  confidently  ex- 
pected that  it  neyer  will. 
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*^  granting  the  three  prayers  made  by  the  defendants,  the 
^urt  beloY^  merely  carried  out  some  of  the  undeniable  rules 

our  ejectment  law,  and  sustained  the  principles  decided  by 
^i»  court  in  the  case  of  Caseffi  kssee  vs.  Inloes  et  aL 

CoQcurrmg  in  the  propriety  of  all  that  has  been  done  by  the 
bounty  Court  in  its  last  trial  of  this  cause,  its  judgment  should 
"®  iffirnied. 


JUDGMENT  AFFIAMED. 


Nicholas  Shii^lino  and  others  vs.  Josiah  Shilling. — 

December  J  1847. 

^  1S41,  S,  made  bis  will,  and  devised  an  estate  for  life  to  his  wife,  from  the 
ciops  to  be  raised  on  the  farm  on  which  he  then  resided.  To  his  son  N.  he 
devised  a  tract  of  land,  on  which  the  son  resided.  To  his  son  /.  he  devised 
an  the  rest  and  residuary  part  of  the  tract  or  tracts  of  land  of  which  the  tes- 
tator was  in  possession,  and  on  which  he  then  (now)  resided,  and  every  thing 
(persona],)  wheresoever  fonnd  upon  the  premises,  intended  to  be  devised; 
provided  that  he,  /.,  should  grant  unto  the  testator's  widow  an  ample  and 
comfortable  support  during  her  life.  To  his  son  N.  he  gave  an  estate  in 
trust  for  his  daughter  R.  In  1844,  the  testator  conveyed  his  whole  estate  in 
trust  to  pay  debts,  and  afterwards,  to  pay  over  to  him  all  monies  which  re- 
mained in  the  hands  of  the  trustee,  or  to  reconvey  to  the  testator  all  such 
portions  of  real  and  personal  property  as  might  remain  untold.  The  trustee 
mAd  the  whole  estate  under  the  deed,  and  paid  the  surplus  in  money,  which 
in  fact  was  the  proceeds  of  the  personalty,  to  the  executor  of  the  testator. 
Edd,  the  executor,  after  payment  of  debts,  &cc.  was  bound  to  pay  the  bal- 
ance in  his  hands  to  the  son  /.,— and  that  the  deed  of  trust  was  not  a  revoca- 
tion of  the  will  in  reference  to  J*$  interest  in  the  surplus. 

Appeal  from  the  Orphans  Court  of  Carroll  County. 

On  the  19th  July,  1847,  JVicholas  Shilling  and  others  filed 
their  petition,  representing  that  they  are  the  children  of  Jlfur- 
ray  Shillings  dtcesised  I  and  that  they  and  others,  and  Josiah 
SkUUng  are  all  the  children  and  heirs-at-law  of  said  M.  S.; 
that  the  said  JIf.  S.,  in  his  life-time,  to  wit — on  the  19/& 
Marehy  1841,  made  and  executed  a  last  will  and  testament; 
HaX  the  said  M.  S.  died  about  the  22d  May,  1846;  that  on 
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the  10th  April,  1844,  the  said  M.  S,  executed  a  deed  of  trust 
to  fV,  P.  Mi ;  that  aAer  the  execution  of  said  deed,  the  trustee 
therein  named,  at  the  instance  and  by  the  direction  of  said  Jlf. 
S.,  sold  and  disposed  of,  for  the  purposes  in  said  deed  men- 
tioned, all  the  property  in  said  last  will  and  testament  mentioned, 
and  thereby  devised  to  your  petitioner,  J^Tieholas^  and  to  the 
use  of  your  petitioner,  Ruth;  and  that  at  the  time  of  the  death 
of  said  M.  S.,  there  was  none  of  the  property  in  said  last  will 
mentioned  remaining  unsold,  for  the  purpose  of  paying  the 
debts  of  said  Murray  Shillings  except  a  part  of  said  property 
in  said  will  mentioned,  which  was  thereby  devised  to  said 
Josiah  ShUUng;  that  all  the  real  and  personal  estate  in  said 
deed  of  trust  mentioned,  and  which  was  all  the  real  and  per- 
sonal  estate  of  said  Murray  Shillings  was  sold  by  the  said 
trustee;  and  that  the  proceeds  thereof,  after  the  payment  of 
the  debts  of  said  Murray  Skillingy  according  to  the  provisions 
of  said  deed  of  trust,  have  been  paid  over  by  said  trustee  to 
JVicholas  Shillings  one  of  your  petitioners,  to  whom  letters  tes- 
tamentary on  the  estate  of  the  said  Murray  Shilling  have  been 
heretofore  granted,  the  said  Jonah  Shillings  who  was  also 
appointed  by  said  last  will  one  of  the  executors,  having  re- 
nounced ;  that  your  petitioner,  JV.  S.j  is  now  ready  and  desirous 
to  distribute  the  funds  in  his  hands,  as  executor  as  aforesaid, 
under  the  order  and  direction  of  your  Honors:  and  they  state 
that  they  are  advised,  and  therefore  submit  to  your  Honors, 
that  the  facts  and  circumstances  aforementioned,  are  sufficient 
to  avoid  and  annul,  and  amount  in  law  to  a  revocation  of  said 
last  will  and  testament  of  said  M,  S.  and  indicate  an  intention 
by  the  said  M.  S.  to  revoke  said  last  will, — and  that  therefore 
all  the  heirs-at-law  of  said  M.  S.  are  entitled  to  an  equal  dis- 
tribution of  the  funds  now  in  the  hands  of  said  executor. 

Your  petitioners  further  shew,  that  the  said  Joiiah  Shitting 
claims  and  pretends  that  he  is  entitled,  by  virtue  of  said  last 
will  and  testament,  to  the  whole  of  the  said  proceeds  now  re- 
maining in  the  hands  of  said  executor — although,  as  your  peti- 
tioners have  before  stated,  the  whole  of  the  said  property  de- 
vised by  the  said  last  will  and  testament  to  your  petitioners,  had 
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^tn  sold  by  the  direction  of  said  Murray  Shilling  in  his  life- 
time, and  applied  to  the  payment  of  his  debts,  and  the  proceeds 
of  (he  residue  doIy  being  in  the  hands  of  said  executor,  are  the 
vrbole  in  value  of  the  estate  left  by  said  Murray  SkUlif^  at 
bis  death. 

PraytTy  to  order  and  direct  that  the  said  monies  now  in  the 
hands  of  said  executor,  may  be  distributed  equally  amongst  all 
the  heirs-at-law  of  said  JIf.  &,  &c. 
The  will  of  Murray  Shilling  devised  as  follows : 
Item.    To  my  wife,  Rebecca  Shillings  I  give  and  bequeath, 
during  her  natural  Ufe  and  uidowhaod^  a  full  and  ample  sup- 
port, out  of  and  from  the  products  of  crops  raised  upon  the 
farm  on  which  I  now  live,  and  which  I  have  devised  to  my  son, 
Jo$iah  SkUling ;  and  that  the  said  farm  be  her  residence,  with 
her  son,  Josiah  Shillings  the  same  as  it  now  is  in  my  life-time. 
Item.    To  my  son,  J^Ticholas  Shillingy  I  give  and  bequeath 
all  of  that  tract,  piece,  or  parcel  of  land  on  which  the  said 
Mcholae  Shillit^  now  resides. 

Item.    In  consideration  of  my  son,  Josiah  Shillings  having 
resided  with  and  labored  for  me  since  he  has  arrived  at  the 
age  of  manhood,  without  receiving  a  full  compensation  there- 
for, /  gtoe  and  bequeath  to  him  all  of  the  rest  and  residuary  part 
of  the  tract  or  tracts  of  land  uhich  I  am  in  possession  of  and 
upon  vhich  I  now  reside.    Also,  I  give  and  bequeath  to  him  my 
negro  boy,  Richard^  a  slave  for  life,  my  household  goods  and 
kitchen  furniture,  farming  utensils,  of  every  description  and  kind, 
and  all  and  every  the  stock  upon  the  farm,  consisting  of  horses, 
cows,  sheep,  hogs,  and  every  other  thing  or  things  of  tohatso- 
ever  consisting^  or  wheresoever  found  upon  the  premises^  hereby 
inUnded  to  be  conveyed ;  provided  always,  that  my  son,  Josiah 
ShUUngj  do  grant  unto  my  beloved  wife  an  ample  and  com- 
fortable support,  during  her  natural  life  and  widowhood — she 
having  the  right  to  reside  with  him  upon  said  farm. 

Item.  1  give  and  bequeath  to  JVichoku  Shillings  \n  trust, 
for  the  sole  benefit  and  use  of  my  daughter,  Ruth  Fing/mg, 
and  her  heirs,  without  the  control  of  her  husband,  Benjamin 
YingUng^  one  house  and  lot  of  land,  containing  about  twelve 
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acres  of  land,  situate  on  the  Deer  Park  road.    Also,  a  lot  of 
land,  near  to  Westminster.  &c.  &c. 

Ill  m. — Lastly.  I  constitute  and  appoint  my  two  sons, 
JSTicholas  iSkilUng  and  Josiah  ShiUingj  exeputors  of  this,  my 
last  will  and  testament 

The  deed  of  trust  to  WiUiam  P.  MauUby  from  M.  S.j  made 
the  10th  April,  1844,  recited: 

Whereas^  the  said  M.  S.  is  largely  indebted  to  several  per- 
sons, and  many  judgments  have  been  rendered  against  him  in 
Carroll  County  Court,  for  sundry  of  said  debts  and  otherwise, 
and  whereas,  for  the  purpose  of  securing  the  payment  of  all 
said  judgments,  and  the  other  debts  due  and  owing  by  said 
M.  &,  he  is  willing  to  execute  these  presents.  And  the  said 
W.  P.  J(f.  hath  agreed  to  accept  the  trust  hereinafter  declared 
and  created. 

Now  this  indenture  witnesseth,  that  for,  &c.,  he,  the  said 
Murray  Shillings  hath  given,  &c.  the  said  W.  P.  M,  and  bis 
heirs,  all  the  hereinailer  mentioned  real  estate  and  personal 
property,  to  wit:  all  that  tract,  or  parts  of  tracts,  or  parcels 
of  land,  lying  and  being  in  Carroll  County,  in  said  State,  com- 
posing the  farm  on  which  the  said  J\i.  S.  now  resides,  &c.;  and 
also,  one  other  parcel  of  land,  lying  and  being  in  said  county, 
on  the  Deer  Park  road;  and  also  all  the  other  real  estate  ofhiniy 
the  said  Murray  Shillings  of  every  kind  and  descripHony  toAere- 
ever  the  same  may  be  sittiate;  and  also  all  the  personal  property, 
of  every  kind  and  description,  of  him,  the  said  Murray  Shil' 
Ungj — to  have,  &c.  in  trust,  that  the  said  W,  P,  JU.  and  his 
heirSy  may  seU  all  the  said  real  estate  and  personal  property^ 
either  at  public,  or  private  sale,  for  cash,  or  on  credit,  as  he 
may  deem  best, — and  the  proceeds  of  said  sales  to  apply  first 
to  pay  and  satisfy  all  judgments  at  this  time  obtained  against 
the  said  Murray  Shillings  principal,  interest,  and  costs  of  suit, 
with  power  and  authority  to  contest  such  as  are  not  fair,  just, 
legal  or  equitable,  after  having  first  paid  all  costs  and  expenses 
attending  the  execution  of  the  trust  hereby  credited;  and  after 
retaining  for  himself,  the  said  William  P.  Maulsbyy  a  compen- 
sation for  bis  trouble  in  executing  this  trust ;  and  secondly,  to 
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pay  and  satisfy  all  jast  and  fair  debts  due  and  owing  by  him, 
the  said  Murray  Shillings  with  power  to  contest  such  as  are 
not  fair,  just,  legal  or  equitable;  and  lastly,  to  pay  over  to  the 
said  Murray  SkiUing,  or  to  his  executors,  or  administrators, 
all  monies  which  may  remain  in  the  hands  of  him,  the  said 
WUUam  P.  Jtfotfbby,  after  pa*ying  and  satisfying  the  judgments, 
expenses  and  debts  aforesaid ;  or  to  reconvey  to  the  said  JIftir- 
ray  SihsQtng',  or  to  his  heirs,  executors,  or  administrators,  all 
such  portions  of  said  real  estate  or  personal  property,  as  may 
remain  unsold  for  the  purposes  aforesaid. 

The  cause  was  submitted  to  the  Orphans  Court  on  the  fol- 
lowing statement  of  facts. 

^Mwrraiy  Shilling  executed  the  paper  filed  with  the  peti- 
tion, as  and  for  a  last  will,  on  the  day  it  bears  date,  which 
paper  was  duly  admitted  to  probate  in  this  court.  Said  S. 
also  executed  the  paper  filed  with  said  petition,  the  same  being 
a  deed  of  trust  to  Wm,  P.  MauUhy^  on  the  day  it  bears  date. 
During  the  life-time  of  S,  the  trustee,  at  the  instance  and  request 
of  said  S,  sold  all  the  property  which  was  by  said  last  will 
and  testament  devised  to  JV.  S.  and  in  trust  for  R.  T,  and 
applied  the  proceeds  to  the  payment  of  the  debts  of  said 
Shitting^  so  far  as  the  same  went.  After  the  death  of  said  ShU' 
fittf ,  the  said  trustee  sold  the  balance  of  the  property  conveyed 
by  said  deed  and  applied  the  proceeds  to  the  payment  of  the 
remaining  debts  of  said  ShiUing^  which  were  owing  by  him  at 
the  date  of  said  deed,  and  after  the  payment  of  said  debts, 
there  remained  in  the  hands  of  said  trustee,  a  balance  of  money 
arising  from  said  sales  which  he  paid  over  to  JVieholas  Shil- 
ling, to  whom  letters  testamentary  on  the  estate  of  said  Mw" 
my  ShiUir^  had  been  granted  by  this  court.  The  amount  so 
paid  by  said  trustee  to  said  JSTicholas  Shilling  constitutes  the 
whole  amount  of  estate  of  said  Murray  Shillit^y  which  said 
Anehoias  has  in  his  hands.  The  said  Murray  ShiUing  died  on 
the  24th  May,  1846.  It  is  agreed  that  the  paper  marked  C, 
containing  a  statement  of  the  testimony,  which  is  not  deemed 
material,  of  several  witnesses,  and  the  admission  of  the  deed 
to  M%eh€ku  ShiUing  may  be  considered  as  containing  the  tes- 
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timony  of  those  persons — the  said  facts  being  deemed  material 
by  the  counsel  of  Josiah  Shillit^. 

It  is  contended  by  the  petitioners,  that  the  amount  now  in 
the  hands  of  said  JV.  S.,  as  executor,  ought  to  be  distributed 
amongst  all   the  heirs-at-law  of  said  Murray  ShilUng — the 
widow  of  said  S.  being  entitled  tO  an  allowance  for  her  dower 
in  the  proceeds  of  sale  of  the  personal  property.    The  said 
/.  S.  contends  that  he  is  entitled  to  the  whole  amount,  deduct- 
ing that  to  which  the  widow  is  entitled — she  having  renounced 
said  will,  in  the  hands  of  said  executor,  by  virtue  of  said  last 
will  and  testament.    It  is,  therefore,  submitted  to  the  court, 
whether  the  facts  and  circumstances  contained  in  this  state- 
ment and  the  said  exhibit  therein  referred  to,  amount  to  a  re- 
vocation  of  said  will?  or  whether  the  said  Josiah  is  entitled  to 
the  whole  proceeds  of  said  estate,  by  virtue  of  said  will.    If 
the  court  shall  be  of  opinion  that  the  said  Josiah  is  entitled  to 
the  whole  amount  of  said  estate  by  virtue  of  said  will,  then  it 
is  agreed  that  it  shall  be  decreed  and  ordered,  that  the  bal- 
ance which  shall  remain  in  the  hands  of  said  executor  after  the 
settlement  of  his  final  account,  and  after  deducting  such  allow- 
ance as  the  court  shall  make  to  the  widow,  shall  be  paid  by 
said  executor  to  said  Josiah  Shilling.    But  if  the  court  shall 
be  of  opinion  that   the    facts  and    circumstances   aforesaid 
amount  to  a  revocation  of  said  will,  then  the  said   amount 
in  the  hands  of  said  executor,  shall  be  distributed  amongst  all 
the  heirs-at-law  of  said  Murray  ShUlingy  after  deducting  the 
allowance  to  the  widow  as  aforesaid. 

At  August  term,  1847,  the  Orphans  Court  decreed  that 
Nicholas  Shillif^y  the  executor  ot  Murray  Shillings  deceased, 
proceed  to  make  a  final  settlement  in  this  court  of  the  estate 
of  said  Murray  ShiUing^  deceased ;  and  after  the  payment  of 
all  just  debts  and  expenses,  to  be  allowed  to  him  by  this  court 
for  the  settlement  of  said  estate,  and  such  sum  as  the  court 
shall  allow  to  the  widow  of  said  Murray  ShUUng  as  her  right 
of  dower,  the  said  ^/icholas  Shillings  as  the  executor  afore- 
said, shall  pay  to  Josiah  Shilling  the  balance  of  said  money 
in  bis  hands,  and  that  may  hereafter  come  to  his  hands,  as  such 
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as  the  proceeds  of  the  sale  of  the  property  devised 
bequeathed  to  the  said  Joriah  Shitting  by  the  last  will 
of  said  Murray  SkUUng.    And  it  is  further  ordered  and  ad- 
Judged,  that  the  said  Mtcholas  ShiUingj  as  the  executor  afore- 
said, bring  into  this  court  all  the  monies  in  his  hands,  as  eze- 
eotor  aforesaid,  to  be  distributed  and  disposed  of  under  the 
order  and  direction  of  the  court,  to  the  parties  entitled  under 
this  decree  to  the  same.    And .  it  is  further  ordered  and  ad- 
judged, that  the  petitioners  in  this  case  pay  the  costs  of  this 
proceeding,  to  be  taxed  by  the  Register  of  Wills  of  this  court. 
From  this  decree  JVtc&oIos  Shilling  and  others,  petitioners, 
appealed  to  this  court 

The  cause  was  argued  before  Archer,  C.  J.,  Chambers, 
Spbmcb,  Magruder  and  Martin,  J. 

By  McLeak  for  the  appellants,  and 
By  J.  N.  Steele  for  the  appellee. 

By  the  court :  decree  ArriRMEO. 


Jeremiah    T.   Loockermam    and    others   vs.  Ltde   G, 
McBlair  AMD  OTHERS. — DteembeTj  1847. 

Under  a  devise  **  to  my  dear  grand-children  of  my  lots  on  W.  PokU,  to  them, 
and  their  heirs  forever,  to  be  equally  divided  among  them.**  Grand- children 
bom  after  the  death  of  the  testator  do  not  take  any  thing. 

In  this  case  the  devise  is  immediate :  those  entitled  to  the  devised  premises 
became  so  entitled  as  soon  as  the  testator  died.  The  description  of  the  per- 
sons to  take»  is  general ;  and  only  those  who  can  take  at  the  time  of  the 
testator's  death,  came  within  the  description. 

This  devise  comprehended  all  persons  answering  the  description  at  the  time 
of  testator's  death. 

Appeal  from  the  Court  of  Chancery. 

The  bill  in  this  cause  was  filed  by  the  appellants  on  the  Sd 
May,  1845,  and  represented  that  the  late  Jeremiah  TowfUey 
Chate  was,  in  his  life-time,  seized  of  sundry  lots  on  fVhetitane 
23        V.6. 
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Pointy  in  the  City  of  Baltimore^  and  being  so  seized  at  the  time 
of  his  death,  by  his  last  will  and  testament,  so  executed  as  to 
pass  real  estate,  devised  the  same  to  his  grand'childreny  and 
departed  this  life;  that  at  the  time  of  his  deathj  there  were  living 
the  following  grand-children,  &c. ;  that  after  the  death  of  the 
said  testator^  there  were  born  the  following  children  of  his  son, 
jR.  M.  C,  viz :  Thomas y  Sally ^  and  Richard  Chase,  who  set 
up  some  claim  under  said  will  as  grand-children,  and  as  such, 
having  a  right  to  participate  in  said  estate.  The  bill  then  pro- 
ceeded to  set  forth  the  various  interests  and  assignments  of 
the  devisees  of  the  said  J.  T.  C.  under  his  will — alleged  the 
estate  could  not  be  divided  without  loss  to  all  the  parties;  that 
their  interest  could  only  be  separated  by  a  sale,  which  was 
prayed.  Many  of  the  parties  were  infants.  After  the  answers 
were  filed,  and  proof  taken  of  the  will  of  J,  T.  C,  dated  26th 
December,  1823,  which  contains,  among  others,  the  clause 
following,  viz: 

^^  I  will,  devise  and  give  to  my  dear  grand-children,  my  lots 
on  Whetstone  Point ,  Nos.  10,  11,  12,  to  them,  and  their  heirs 
forever,  to  be  equally  divided  among  them.'^ 

On  the  ITlh  November,  1845,  the  Chancellor  (Blavd)  de- 
creed that  the  real  estate  in  the  proceedings  mentioned,  be  sold 
for  partition,  &c. 

The  trustee  reported  a  sale,  which  was  confirmed,  when  the 
cause  was  referred  to  the  auditor  for  a  distribution  of  the 
proceeds. 

The  auditor  reported  two  accounts,  in  one  of  which  be  made 
no  allowance  to  Thomas,  SMy,  and  R.  M.  Chase,  Jr.,  grand- 
children, bom  after  the  death  of  the  testator,  J.  T.  C,  while 
in  the  other  account,  he  placed  those  grand-children  upon  the 
footing  of  the  others. 

The  Chancellor  ratified  the  latter  account;  and  the  other 
grand-children  appealed  therefrom. 


The  cause  was  ai^ued  before  Abohbr,  C.  J.,  Dorset, 
Chambers,  Spevce,  Magrudbr  and  Martin,  J. 
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7  McL&AM  for  the  appellants,  and 
^7  Randall  for  the  appellees. 

Ma6budeA|  J.,  delivered  the  opinion  of  this  court. 

The  late  Jermiah  T.  Chase^  died  in  the  year  1828.  He 
made  a  will  dated  in  1824,  to  which  several  codicils  were 
added.  One  of  the  devises  is  in  these  words :  ^^  I  will,  devise 
and  give  to  my  dear  grand-children,  my  lots  on  Whetstone 
Painty  Nos.  10,  11  and  12,  to  them,  and  their  heirs  forever,  to 
be  equally  divided  among  them." 

At  the  time  of  executing  the  will,  the  testator  had  several 
graod-children  in  being.  Others  were  born  aAer  the  will 
Tras  executed,  but  before  his  death ;  and  the  son  of  the  testator 
had  three  children  bom  after  the  death  of  the  latter;  the  eldest 
of  them  was  born  in  18S0. 

An  application  having  been  made  in  behalf  of  the  last  three 
grand-children  to  be  considered  among  the  devisees,  (each 
entitled  to  an  equal  interest  in  the  devised  premises  with  each 
of  the  older  children)  the  Chancellor  so  decided,  and  the  single 
question  now  to  be  determined  is,  whether  those  three  children 
born  since  the  death  of  Mr.  ChasCj  have,  in  the  premises  de- 
vised to  his  grand-children,  the  interest  which  the  Chancellor 
has  allowed  to  them. 

If  the  property  is  not  to  vest  imtaiediately  after  the  death  of 
the  testator,  but  the  vesting  of  it  in  possession  is  postponed, 
then  such  grand-children  as  are  born  before  the  property  does 
vest  in  possession,  may  take.  In  this  case,  however,  the  de- 
vise is  immediate.  Those  who  are  entitled  to  the  devised  pre- 
mises became  entitled  to  the  land,  so  soon  as  the  testator  died — 
the  description  of  the  persons  to  take  is  general,  and  only  those, 
who  at  the  time  of  the  testator^s  death  came  within  that 
description  can  take. 

In  3  Bro.  Chan,  CaseSj  404,  note  A,  to  Andrews  and  Par* 
<tiigton,  it  is  said  that  the  testator's  intent  must  prevail.  This 
is  not  always  the  case.  Lord  Eldonj  in  Walker  vs.  Shore^  15 
Fez.  125,  said,  ^Hhe  construction  I  am  obliged  to  make  in 
this  cause,  may  break  in  upon  the  actual  intent  of  tlie  testator : 
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this  rule,  we  are  told  by  the  master  of  the  rolls,  1 1  Fez.  2S6, 
is  a  rule  of  necessity,  and  as  soon  as  any  became  entitled  to 
a  vested  interest  in  possession,  af\er-born  children,''  (of  course, 
grand-children,)  are  excluded. 

But  we  discover  nothing  in  this  clause  of  the  will,  nor  in 
all  the  clauses  of  the  will  taken  together,  from  which  can  be 
inferred  a  manifest  intent  that  all  the  children  of  his  children, 
no  matter  when  born,  should  have  a  portion  of  the  estate 
devised. 

The  will  itself,  (if  we  knew  nothing  of  the  testator,)  fur- 
nishes abundant  evidence  that  it  was  written  by  a  man  able 
to  express  whatever  was  his  intention.  If  indeed  a  doubt 
could  exist  in  regard  to  the  intent  here,  the  question  to  which 
it  might  give  rise  could  only  be  made  by  a  different  class  of 
these  claimants.  Those  born  at  the  time  of  the  execution  of 
the  will,  might,  with  some  reason,  insist  that  the  intent  could 
not  be  to  give  to  any  who  might  be  born  afterwards,  an  interest 
in  the  devise,  and  might  refer  to  the  expression,  ^^  my  dear  grand- 
children," as  not  used  in  reference  to  children,  who  possibly 
may — but  possibly  may  not — ever  be  in  easCy  and  certainly  not 
to  those  of  whose  existence,  of  course,  he  would  not  have  any 
knowledge.  This  is  the  case,  however,  of  a  general  devise  to 
grand-children,  as  a  class,  and  in  such  a  case  the  authorities 
collected  in  the  note  to  which  reference  has  already  been 
given  in  3  Brown^  show  the  devise  ^^  comprehends  all  persons 
answering  the  description  at  the  time  of  the  testator's  death." 

A  decree  will  be  signed  reversing  the  Chancellor's  order, 
and  in  conformity  to  this  opinion. 

The  costs  in  chancery  and  in  this  court  to  be  a  charge  upon 
the  fund.  dbcreb  reversed. 
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James  T.  Sullitan  vs.  Robert  G.  Violett  and  James 
Dbm^sey,  Partners,  trading  under  the  firm  op  Vio- 
i-BTT  &  Dempsey.— December  Termj  1847. 

'^'i  J>.  sued  S,,  and  declared  against  Jiim  as  maker  of  a  note,  and  upon  the 

eonunoij  coonta.    The  note  was  aigned  by  iV.  4f  ^'»  payable  to  the  plain- 

^fia,  or  Qcder,  and  across  the  back  of  it,  S.  had  written  his  signature  in  blank. 

^b«  phunti£b  proved  that  the  signature,  N,  8f  M,,  was  written  by  5.,  and 

™t  he  was  a  paitner  of  that  firm.    The  note  was  given  for  a  balance  due 

"7  N,  ^  M.  to  the  plaintiflb,  upon  their  request,  who  had  asked  for  the  note 

^^oiaed  by  8,     The  defendant  proved  that  he  was  not  the  partner  of 

^'  4*  JIf.,  but  their  agent,  and  the  plaintifis  knew  it    The  plaintifl^  prayed 

^  County  Court  to  instruct  the  jury,  that  if  they  believe  that  the  name  of 

«•  Was  written  by  him  on  the  back  of  the  note  at  the  time  it  was  signed  by 

^'  i  Jf.,  or  shortly  afterwards — ^that  then  the  defendant,  even  if  he  were  not 

*  JBember  of  the  firm  of  A*.  ^  JIf.  is  liable  in  this  action,  and  the  plaintifib 

"^titled  to  recover,  which  was  granted,  and  affirmed  upon  appeal. 

^  d^lettdant  S,  then  prayed  for  an  instruction,  that  if  the  juiy  should  believe 

^^  the  plaintifis  solicited  the  note  from  N.  4r  Jtf.,  to  be  endorsed  by  5.,  and 

^^   liQ  was  authorized  \fy  N,  ^  M.  to  sign  their  names  to  such  note,  and 

f  ^  ^rritittg  his  own  name  on  the  back  of  said  note,  to  send  the  same  to  the 

. .     ^^-fft;  and  that  S,  did  sign  the  name  of  N,  4r  M.  to  said  note,  and  wrote 

»     ^^Oie  on  the  back  of  the  same  as  endorser,  as  requested  by  the  plaintifl^, — 

^         ^W«n  the  juiy  cannot  find  for  the  plaintiffs,  as  the  defendant*8  liability 

H^     ^     'that  of  a  maker  of  said  note.    The  County  Court  refused  said  prayer, 

Upo^       ^   ^wss  affirmed  upon  appeal. 

I1I3   ^^^^^  ^»cJt  of  the  note  of  N.  $  Jf.,  payable  to  V,  4  D.  or  order,  5.  wrote 

le  generally.    Hdd,  that  he  was  liable  to  V.ifD,z3  maker. 


^ 


:kal  from  Harford  County  Court. 

.  j^  ^^9  was  an  action  of  OBsumpsU^  brought  on  S6th  March, 

^^>    by  the  appellees  against  the  appellant.     The  plaintifis 

.        ^^^d  upon  the  promissory  note  of  the  appellant,  dated  28th 

.         ^^y,  1841,  as  payable  on  the  1st  June,  1841,  to  the  appel- 

^^   ^nd  also  upon  the  money  counts.    The  defendant  pleaded 

^^nimprit  aini  adio  non  infra  tres  anno9^  on  which  pleas 

,^H  were  joined.    The  verdict  was  for  the  appellees. 

^  Vie  plaintiffs,  to  support  the  issue  on  their  part,  read  in 

^\^eoce  to  the  jury  two  commissions,  and  the  proofs  taken 

hereunder. 


/ 
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JU,  SnydcTj  Jr.  proved  that  Iq  the  spring  of  the  year, 
(during  the  fishing  of  1840,)  when  JhUton  and  Myers  were 
fishing  just  below  the  late  residence  of  Major  Grun^  and  ad- 
joining the  fishery  then  occupied  by  me,  Myers  encroached  oa 
me  by  running  or  hauling  his  seine  in  my  berth,  and  thus  essen- 
tially interfering  with  my  rights,  I  protested  against  his  tres- 
passing on  me,  and  finding  him  obstinately  persisting  in  his 
course,  so  injurious  to  my  rights,  I  had  a  vessel  anchored  on 
the  border  of  my  fishery,  to  prevent  a  recurrence  of  the  inter- 
ference above-mentioned.    The  fisheries  occupied  by  DuUon 
Sf  MyerSj  and  myself,  were  immediately  contiguous — theirs 
being  the  next  below  that  occupied  by  me.    By  the  means 
thus  described,  Myers  was  prevented  from  further  encroach- 
ments, and  his  progress  in  his  fishing  was  partially  suspended, 
when  he  found  me  determined  not  to  permit  him  to  fish  in 
my  berth.    During  these  difficulties,  a  man  came  to  me,  and 
said  his  name  was  Sullivan^ — and  also  declared  that  he  was 
one  of  the  partners  engaged  in  the  fishery  above-mentioned, 
with  Button  8f  MyerSj  and  that  he  c-ame  to  endeavor  to  pro- 
duce a  reconciliation  between  his  partner,  Myers j  and  myself, 
which  he  hoped  might  be  done  without  further  trouble.     I  an- 
swered him  by  declaring  my  readiness  to  do  in  the  premises 
whatever  any  two  disinterested  fishermen  might  decide  to  be 
right.    I  am  not  positive  that  Sullivanj  who  spoke  to  me,  as 
above  stated,  was  James  T.  Sullivan^  but  I  know  he  walked  a 
little  lame,  stepping  rather  on  the  toes  of  one  of  his  feet,  as  if 
his  heel  did  not  touch  the  ground,  and  I  understood  then  that 
he  was  James  T.  Sullhan.    In  his  conversation  with  me,  the 
said  S.  intimated  that  he  was  the  only  responsible  partner  of 
the  above  firm  of  DtUton  fy  Myers.    He  gave  me  fully  to 
understand,  that  if  the  said  firm  should  sustain  any  loss,  he,  S.^ 
must  bear  the  burden;  that  he  knew  nothing  about  any  con- 
tract, written  or  oral,  between  the  said  parties. 

F.  X.  Masterton  proved  that  he  knew  from  general  reputa- 
tion and  intercourse,  that  Creorge  H.  Button  and  Alexander 
Myers  were  members  of  the  firm  of  Button  ^  Myers;  and  in 
the  spring  of  1840,  Mr.  James  T.  SulUvany  the  defendant,  in- 
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formed  him  that  he  was  a  member  of  said  firm,  which  was  thea 
eo^ged  10  the  business  of  fishing  on  the  Poitmac  river. 

The  plaintiffs  gave  in  evidence  to  the  jury,  that  the  note 
drawn  by  Mytn  tjf  Duitati  in  favor  of  the  plaintiffs,  viz: 

^'  Havre  de  Grace,  JatCy  28/&,  1841. 
'^Note,  f490.    On  the  1st  day  of  June,  we  promise  to  pay 
Fioktt  Sf  Dempeey^  or  order,  $490,  for  value  received. 

^^DuTTON  &  Myers." 

Across  the  back  of  which  said  note,  was  thus  written,  to 
wit:  ^^Jas.  T.  SuUivan^ — in  the  hand-writing  of  the  defen- 
dant,— and  that  the  tignature  to  said  note  i$  aUo  in  the  hand- 
witir^  of  defendant. 

The  plaintiffs  further  offered  in  evidence  the  following  letter 
from  Dulton  ^  Myers  to  plaintiffs : 

^^Gentkmeny — Above  we  send  you  our  note,  payable  on  1st 
Jone  next,  for  the  balance  due  you,  as  per  your  account  ren- 
dered. We  have  made  the  note  payable  on  the  1st  of  June,  as 
before  that  time  we  will  be  unable  to  get  money  here,  and  we 
hope  that  will  be  satisfactory  to  you.  We  have  delayed  send- 
ing the  note,  hoping  that  we  would  have  been  able  to  send  you 
some  money — but  have  been  disappointed.  Should  you  have 
an  opportunity  of  disposing  of  our  seine  and  ropes,  you  will 
confer  a  favor  by  letting  us  know. 

"Very  respectfully,  yours, 

"DUTTON  &  MVSRS.'^ 

"Mbssbs.  Yiolbtt  &  DfiKPSBT,  MexandriaJ*^ 

And  proved  that  the  body  of  said  letter,  as  well  as  the 
signature  to  and  direction  of  the  same,  were  in  the  hand- 
writing of  the  defendant. 

The  defendant  then  read  in  evidence  the  following  letter 
from  the  plaintiffs  to  JUyers  ^  Dulton: 

Alexandria  J  Deember  Std^  1840. 
**Mb88bs.  DtTTTON  &  Mtbrs,  OentUmm  : 

^^Annezed  you  will  find  a  statement  of  our  account  against 
you  for  the  rent  of  WrightU  Point  Fiihery^  showing  a  balance 
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due  us,  without  interest,  of  $490,  for  which  we  will  be  glad 
to  receive  your  note,  payable  the  1st  May  next,  endorsed  by 
Mr,  Sullivan^  or  send  us  your  draft  on  some  merchant  in 
Baltimore^  accepted,  payable  as  above-^mentiooed.  We  have 
credited  you  with  the  vats,  at  $35  per  pair — the  price  we 
were  to  allow  for  them  when  bedded  on  the  landing  and 
caulked,  (as  you  will  Rnd  by  referring  to  IL  G,  VioletCs  letter 
to  you,  written  last  winter;)  but  the  vats  are  not  all  there;  nor 
are  those  you  have  put  up  of  such  quality  as  we  had  been  led 
to  believe  we  were  to  receive.''  "Jlfr.  Wareham^s  note  we 
will  hold  until  due,  and  hope  to  find  it  met  promptly.  Should 
we  hear  of  an  opportunity  to  dispose  of  your  outfit,  it  will  give 
us  pleasure  to  do  all  we  can  to  aid  you  in  effecting  a  sale,  but 
fear  there  is  but  little  probability  of  such  good  luck  befalling 
us.  There  are  two  outfits  on  the  Potomac^  to  be  sold  in  the 
course  of  this  winter,  and  very  much  doubt  whether  there  can 
be  found  as  maiiy  purchasers  to  take  them. 

"ViOLBTT  &   DeMFSBY.'' 


$900  00 


Alexandria^  Dec\  12/fc,  1840. 

Duiton  Sf  Myers  To  VioUit  Sjr  Dempseyy  Db. 

For  1  year's  rent  of  Wrighl^s  Point  Fisheryj  due  as 

per  article  of  lease,  June  1st,  1840,    . 
Cr. — 1840,  December  12th.    By  6  pair  of  vats,  put 
up  by  them  on  the  premises,  as  per  agree- 
ment, at  $35  per  pair,   .        .    $210  00 
"        "      George  WarehanCe  note,  dated 
22d  Nov.  1840,  and  payable 
to  them  on  the  1st  June  next, 

and  by  them  endorsed,  for    .      200  00 

^  410  00 

Balance  due  V.SfD.,    .        .       .  $490  00 

Which  was  admitted  to  be  in  the  hand-writing  of  the  plaintiflb. 
And  the  following  lease,  which  is  in  the  words  and  of  the 
tenor  following,  to  wit : 
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^^Me.  '<  These  articles  of  agreement  of  lease,  made  and 
wteted  into  this  4th  November,  1839,  between  RobeH  O.  Vuh 
^  ^nd  JamtB  Dempsey^  of,  &c.,  and  George  H.  IhUlon  and 
"^^nder  K  Myers^  of,  &c.,— witness  that  the  said  V.  fy  D. 
We  leased,  and  do  hereby  lease,  to  the  said  D.  ^  M,  the  fish- 
in;  landing  and  shore,  called,  &c." 

And  then  offered  evidence  by  6.  H.  D.  that  defendant  never 
was  a  partner  in  the  said  firm  of  Dutton  4r  Myers ;  that  plain- 
tiffs knew  9uch  to  be  the  fact ;  that  defendant,  who  resided  in 
Hamt  de  Graces  afterwards  became  the  agent  of  saidfirmj  and 
as  such  in  the  absence  of  said  Button  from  Hatre  de  Graeey 
and  the  inability  of  said  Myers  to  attend  to  business,  acted 
nnder  the  direction  of  said  Button  as  agent,  and  so  wrote  the 
said  letter  offered  in  evidence  by  plaintiffs  and  the  note  on 
which  this  suit  was  instituted,  and  in  compliance  with  the  re- 
quest contained  in  said  letter  of  plaintiffs  to  Button  Sf  Myers; 
and  further  proved  by  Samuel  E.  Treadtoellj  that  he  was  pre- 
sent at  the  conversation  referred  to  in  the  testimony  taken  under 
and  returned  with  the  said  commission  to  Alexandria^  as  having 
taken  place  between  the  defendant  and  the  witness,  Matthias 
Snyder;  and  that  said  defendant  then  stated  to  said  Snyder^ 
that  he  was  not  a  partner,  and  had  no  interest  in  said  firm  of 
Button  ^  Myers. 
The  plaintiffs  prayed  the  court  to  instruct  the  jury : 
That  if  they  believe  from  the  evidence  that  the  name  of 
James  T.  Sullivan^  the  defendant,  was  written  by  him  upon  the 
back  of  the  note  offered  in  evidence  at  the  time  said  note  was 
siped  by  Button  ^  MyerSy  or  shortly  afterwards,  that  then 
nid  defendant,  even  if  he  were  not  a  member  of  the  firm  of 
Button  Sf  MyerSy  ^Ms  liable  in  this  action,  and  the  plaintiffs  are 
entitled  to  recover,^'  which  prayer  was  granted  by  the  court. 
The  defendant  then  prayed  the  court  upon  the  evidence 
above  stated  to  g^nt  the  following  prayer : 

<^  If  the  jury  shall  believe  that  the  plaintiffs  addressed  the 

letter  of  the  2Sd  December,  1840,  offered  in  evidence  in  this 

cause  to  Button  tf  Myers^  requesting  their  note  endorsed  by 

the  defendant,  and  that   the  defendant  was  authorized  by 

24        V.6 
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Duttan  ^  Myers  to  sign  their  names  to  the  note  upon  which 
this  suit  was  brought,  and  after  writing  his  own  name  on  the 
back  thereof,  to  send  the  same  to  plaintiffs,  and  that  defendant 
did  sign  the  name  of  DtUton  fy  Myers  to  said  note  and  write 
his  own  name  on  the  back  of  the  same,  as  endorser,  as  requested 
by^the  plaintiffs  in  said  letter,  that  then  they  cannot  find  for  the 
plaintiffs,  as  the  liability  of  defendant  is  not  that  of  a  maker  of 
said  note — which  the  court  (Archer,  C.  J.,  and  Puryiancb, 
A.  J.,)  refused. 

The  defendant  excepted,  and  prosecuted  this  appeal. 

The  cause  was  argued  before  Dorsey,  Chambers,  Spbnce, 
Magruder  and  Martin,  J. 

By  H.  W.  Archer  for  appellant. 

This  was  an  action  o{  assumpsit^  brought  to  May  term,  1844, 
by  Violett  Sf  Dempsey  against  James  T.  Sullivan^  the  appellant, 
upon  a  promissory  note,  drawn  in  the  following  words: 

^^  Havre  de  Orace^  January  28l/i,  1841. 
"On  the  1st  day  of  June,  we  promise  to  pay  Violett  Sf  Demp- 
sey^ or  order,  $490,  for  value  received, 

"Signed,  Dutton  &  Myers." 

•  *  A. 

And  endorsed  in  blank  by  James  T.  Sullivan  at  the  time  it 
was  drawn. 

The  declaration  charged  Sullivan  as  maker  of  the  note,  with 
counts  for  work  and  labor,  goods  sold  and  delivered,  and  the 
common  money  counts.  The  circumstances  attending  the 
transaction,  as  proved  at  the  trial,  were  these : 

Violett  fy  Dempsey  having  a  claim  against  Button  tf  Myert^ 
on  the  23d  December,  1840,  wrote  to  them  as  follows: 

^^Oentlemen^ — Annexed  you  will  find  a  statement  of  our  ac- 
count against  you  for  the  rent  of  Wr^hi^s  Point  Fishery ^  shew- 
ing a  balance  due  us,  without  interest,  of  $490,  for  which  wc 
will  be  glad  to  receive  your  note,  payable  the  1st  day  of  May 
next,  or  send  us  your  draft  on  some  merchant  in  BdMnMre^ 
accepted,  payable  as  above-mentioned.^^ 
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Oo  the  28th  January ,  1841,  JhUton  fy  Myers  sent  to  plain- 
tiffs the  note  on  which  this  suit  was  instituted, — and  at  the  same 
time  wrote  to  them  as  follows: 

^ Gentlemen^ — Above  we  send  you  our  note,  payable  on  the 
Ist  of  June  next,  for  the  balance  of  your  account  rendered. 
We  have  made  the  note  payable  the  1st  of  June,  as  before  that 
time  we  will  be  unable  to  get  money  here.  We  have  delayed 
sending  the  note,  hoping  that  we  would  be  able  to  send  you 
some  money,  but  have  been  disappointed." 

And  evidence  was  offered  to  prove  that  the  above  letter  and 
note  were  written  and  sent  to  plaintiffs  by  Sullivan^  acting  as 
agent  for  Dutton  8f  Myers,    No  proof  was  offered  of  demand 
on  P.  ^  Jlf.,  or  of  notice  of  non-payment  of  the  note  by  them.' 
The  above  stated  facts  being  in  evidence,  the  defendant 
prayed  the  court  to  instruct  the  jury — that  Sullivan  could  only 
be  treated  as  an  endorser  of  a  negotiable  note,  and  as  such  could 
only  be  held  liable,  upon  proof  of  demand  on  the  maker,  and 
due  notice  of  non-payment ;  that  the  form  of  the  note,  and  the 
position  of  defendant's  name  on  it,  indicate  the  intention  to  be- 
come responsible  only  as  second  endorser,  endorsing  for  the 
accommodation  of  the  plaintiffs.    This  is  the  legal  inference : 
in  this  view  full  effect  is  given  to  defendant's  signature, — and 
there  is  no  fact  in  the  case  from  which  the  court  could  infer 
Ihat  he  ever  assumed  to  become  liable  to  plaintiffs.     Clapper 
w.  Union  Bank,  1  H,  if  J,  102.    Farmers'  Bank  vs.  Dwall, 
^  G^.  ^  /.  88.    Seabury  vs.  Hungerford,  2  Hill  JV.  Y.  R.  80. 
^all  t,^  JSTmcomb,  8  Hill  JV.  F.  JR.  233.    Story  on  Promissory 
^oies^  (2d  edition,)  sections  133,  134,  479  and  480.     Hough 
•*•  G?rey,  19  Wend.  R.  202. 

^d«  That  if  parol  evidence  be  admissible  to  rebut  the  legal 

^'^^Utnption,  that  S.  could  only  be  held  liable  as  endorser  upon 

.     ^Ote,  and  to  charge  him  as  maker  or  guarantor;  or  even  if  it 

^Id  be  held,  that  the  fact,  that  he,  not  being  the  payee,  en- 

.  ^^d  the  note  at  the  time  it  was  made,  constituted  him  prima 

,  ^^>  a  joint  promissor  with  Dutton  8f  Myers.    The  correspon- 

'^     between  the  parties,  and  the  fact  that  he  was  not  privy  to 


188  CASES  IN  THE  COURT  OF  APPEALS 

SolliTan  m.  Violett  k  Deiiip»]r.— 1847. 

the  origiDal  consideration  for  which  the  note  was  given,  shoold 
have  been  submitted  to  the  jury,  to  find  the  intention  of  the 
parties.  Story  on  Promitiory  JVtHet,  tec.  479.  Herritk  tt. 
Carman,  13  /.  R.  161.  TUUnan  v$.  ffhUler,  17  J.  R.  326. 
Tmney  «.  Prince,  4  Pick.  R.  385.  Knapp  m.  Porter,  6  Ver- 
mont R.  643.  Flint  vi.  Dai/,  9  Vermont  R.  347.  JVatA  v$. 
Skinner,  18  Vermont  R.  287. 

3d.  That  even  if  Sulliean  be  considered  a  promissor  upoo 
the  note,  the  correspondence  between  the  parties  furnishes  evi- 
dence to  shew  that  the  note  was  ^ven  for  a  pre-existing  debt, 
due  by  DuUon  Sf  JUyert  to  the  plaintiffs, — and  therefore  void 
under  the  statute  of  frauds.  This  evidence  should  have  been 
submitted  to  the  jury,  but  was  excluded  bj  the  prayer  granted 
by  the  court  Wyman  «.  Grey,  1  H.  Sf  J.  409,  414.  Rogert 
M.  WaUert,  %  G.  Sf  J.  64.  £Wer  vt.  Warfitli,  1  H.  ^  J. 
391.  EUiott  M.  GUse,  1  H.  Sf  J.  467.  ^Idridge  w.  Tttmer, 
1  G.fyJ.  427. 

By  CoLEHAH  Vbllott  for  the  appellees. 

1.  Some  effect  must  be  given  to  the  signature  of  SuUwan, 
uj  rej  mc^  taleat  quam  pereat. 

2.  He  is  not  an  endornr  of  the  note.  Story  on  Prom.  JVoUi, 
tecliont  3,  4,  6, 135.  Stat.  3  and  4  ^nne,  ch.  9.  The  note 
could  not  have  been  negotiated  without  the  further  endorse- 
ment of  Violett  fy  Demptey.  They  would  thus  be  compelled 
to  incur  a  liability  against  their  wit).  In  case  of  non-payment 
of  the  note,  Sullivan,  as  lecond  endorser,  could  have  sued  Ihem 
as  prior  endorsers.  This  would  defeat  their  object  in  seeking 
Sullitan't  signature.  They  could  thus  become  security  to  him, 
not  he  to  them. 

3.  He  became  a  joint  maker  of  the  note — a  joint  promissor 
wifh  DuUon  Sr  •Myers.  Name  of  maker  may  appear  on  any 
part  of  the  note.  Story  on  JVolet,  lection  34.  CluUy  on  Bills, 
margin  p.  185, 186.  Taylor  ti.  Dobfnnty  1  Strange,  R.  395- 
If  endorser'*  name  on  the  face,  or  at  bottom  of  note,  still  a  good 
endorsement  Story  on  JVotes,  see.  121.  Story  on  Billt  of 
Exchange,  tec.  S04.     Gihton  ».  PoaeU,  6  How.  Mist.  R  ^- 
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So  if  maker*8  name  on  back  of  note,  may  still  be  maker.    En- 
dorser of  note  stands  as  drawer  of  a  bill  of  exchange.    Story 
on  Mies,  sec.  129.    But  what  authority  had  SuUinan  to  draw 
in  favor  of  Vioktt  ^  Dempsey  on  Button  S^  Myers  ?    The  lat- 
ter had  already  promised  to  pay  the  former.    The  bolder  may 
write  tbe  words  of  note  over  the  signature  on  the  back;  if  he 
does  not,  the  law  writes  it  for  him,  and  will  give  signature  the 
same  effiBCt  as  if  at  bottom  of  the  note.     See  Josselyn  vs.  Ames, 
3  Mass.  R.  21  i.    Hunt's  M.  vs.  Adams,  5  Mass.  R.  361. 
Hum's  M.  vs.  Adams,  6  Mass.  R.  519,  523.     VUn^s.  KU- 
tredge,  7  Mass.  R.  233,  235.     WkUe  vs.  Houland,  9  Mass.  R. 
314,  316.    MoUs  vs.  Bird,  11  Mass.  R.  438,  440.     Sumner 
9$.  Gay,  4  Pick.  £.311.     Tenney  vs.  Prince,  4  Pickering  R 
385,387.    Baker  vs.  Briggs,  8  Pick.  R.  122,  130.     0:rford 
Bank  vs.  Haynes,  8  Pick.  R  423.     Chaffee  vs.  Jones,  1 9  Pick. 
R.  263.    Austin  vs.  Boyd,  24  Pick.  £.64.    Knapp  vs.  Parker, 
6  Vermont  R.  642,  645,  646.    Flint  vs.  Day,  9  FermoiU,  347. 
JV'ash  vs.  Skinner,  12  Vermont  R.  220,  227,  229.    Martin  et 
oL  vs.  Boyd,  1 1  JVeto  Hamp.  R.  385.    Beckwith  vs.  Angel,  6 
CoMuet.  R.  317,  318,  319,  320.    Bright  vs.  Carpenter  et^al. 
9  Ohio  R  139.     Cooley  vs.  Lawrence,  4  Martin'*s  Louisiana 
R.  639.    The  principle  recognized  by  these  authorities  is,  that 
if  A.  puts  his  signature  in  blank  upon  a  note,  payable  to  B. 
or  order,  at  the  time  of  making  of  the  note,  A.  becomes  a  co- 
mafcer;  if  after  the  making  and  delivery  up  of  the  note,  then 
such  signing  constitutes  A.  a  guarantor.    See  Story  on  JVotes, 
><c  58,  476.     Gist's  Ad.  vs.  Drakely,  2  GilVs  R.  341.    Until 
l>ie  case  of  Hall  vs.  J^ewcomb,  3  HiWs  A*.  Y.  R.  234,  there 
was  DO  JVeto  Yjfrk  decisions  asserting  a  different  doctrine. 
Some  of  them  drew  a  distinction  between  notes  payable  to  A. 
^^  Nearer,  and  these  payable  to  A.  or  order, — holding  that  blank 
•'^''•tares  on  the  former  by  a  third  parly,  would  constitute  him 
^i^ly  an  endorser,  or  the  latter  kind,  a  joint  maker.    See  Her- 
^  ^«.  Carman,  12  Johnson  R.   159.     JV"elson  vs.  Dubois, 
j^  ^^hnson,  175,  178, 179.     Campbell  vs.  Butler,  14  Johnson^ 
^^  S51.     Tillman  vs.  Wheeler,  17  Johnson,  326,  327,  328. 
'^'••^oiir  vs.  Van  Slyck,  8  Wendell,  421.     Dean  vs.  Hall,  17 
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mndeU,  314,  315,  316.  Htn^h  w.  Gmy,  19  Wen4dl,  202, 
208.  Seabury  ti.  Hut^erford,  2  HUl,  80,  83.  MiUer  m. 
Gationy&Hill,\8S,  190. 

It  seems  that  in  Hall  n.  JVtaeotiJ>y  S  ^11,  234,  the  Supreme 
Court  being  equally  divided,  the  judgmeut  below  was  affirmed. 
The  case  was  aflerwards  taken  to  the  Court  of  Errors.  See 
T  Um,  416, — and  there  twice  argued.  Judgment  of  Supreme 
Court  kfiirmed.  Should  a  single  case  thut  decided  oulireigh 
the  numerous  decisions  of  six  States  of  the  Union,  and  tbe 
deliber»te  adjudications  of  a  Parions,  a  Parker,  and  a  Shaw, 
of  MoitaehtuelU — of  a  Spenea-  and  Thompion,  of  A*eu  York, 
and  of  a  WUUarM,  of  VermorU  f 

4.  The  court  below  was  right  in  not  leaving  it  to  the  jury 
to  construe  the  contract.  Id  cases  of  signatures  on  blank 
paper,  rale  would  be  different.  Here  the  note  was  filled  up 
at  the  time  of  Sullivan'i  signing.  The  law  then  construes  the 
contract  See  11  Matt.  R.  122.  11  Aew  ffampthtre,  3SS. 
Parol  evidence  is  inadmissible  to  explain  or  vary  the  written 
contract.  If  ^Uwavi'M  intention  could  be  given  in  evidence, 
still  it  must  be  first  shown  that  plaintiSs  below  had  notice  of 
such  intention  previous  to  accepting  note.  1 1  Mati.  R.  436. 
12  Vmnonl  A.  219.  9  Vtrmont  R.  345.  6  Vermont,  642. 
There  being  no  evidence  of  such  notice,  the  question  of  inten- 
tion could  not  have  been  submitted  to  jury.  Different  rule 
would  enable  Sullman  to  perpetrate  fraud  on  Violelt  6^  Demp- 
uy.  They  are  presumed  to  know  tbe  low,  but  not  the  notions 
of  a  Harford  County  jury.  Relying  on  tbe  construction  which 
the  law  gave  the  signature,  they  regarded  SuUvia»  as  joint- 
maker,  and  therefore  gave  no  notice  of  dishonor. 

5.  Not  necessary  that  blank  endorsement  should  have  been 
filled  up.  See  act  of  1635,  c^  35.  Point  not  having  been 
raised  below,  cannot  be  taken  advantage  of  here.  1835, 
«fc.ll7. 

6.  Sufficient  consideration  for  iSuIIiMtn'f  signing  to  support 
action  against  him  u  joint-maker.    iSlory  on  JVotei,  tec  186. 

By  the  court :  JtmoHENT  affibhed. 
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JoH!«  B.  Embrt  and  Cyrus  Gault  vs.  Cornelius  H.  and 
Caleb  D.  Owings,  Administrators  of  Bealb  Owimgs. 
December^  1847. 

The  owner  of  the  fee  cm  which  a  itone  quairy  was  situate,  bariDg  mortgaged 
aad  leased  the  quany,  devised  it  to  his  sod,  and  directed  "  that  the  rents 
arising  from  the  quany  he  applied  to  discharge  the  incumhrances  on  the 
Bsme.'*  JEMd,  that  the  rents  due  at  the  testator's  death  passed  to  the  son  of 
the  deceased,  for  the  purpose  of  paying  the  incumbrances. 

That  the  clause  of  the  will  did  not  separate  the  rents  horn  the  reversion. 

If  the  application  of  the  rents  had  been  directed  to  the  payment  of  the  testator's 
debts,  irrespective  of  the  lands  out  of  which  they  issued,  the  implication 
of  a  devise  of  the  rents  to  the  testator's  executor  could  not  have  been  repelled. 

To  executors  only  are  confided  the  ascertainment  And  payment  of  testator's 
debts. 

The  construction  of  written  contracts  is  to  be  declared  by  the  courts  and  not 
subnutted  to  the  finding  of  the  jury. 

A  lease  granting  the  license,  right  and  privilege  of  quarrying,  getting  out.  work- 
ing and  carrying  away  granite  stone,  does  not  confer  the  right  of  carrying 
sway  nibble  stone. 

Granite  stone  is  a  known  article  of  commerce,  sold  by  the  cubic  foot,  and  is 
called  dimension  stone;  while  rubble  stone  is  sold  in  the  mass,  or  by  the 
perch. 

^ere,  as  between  lessor  and  lessee,  the  right  existed  to  quarry  and  take  away 
inmU  stone,  and  a  payment  was  mode  under  an*agreement,  that  the  same 
should  be  applied  to  the  quany  rents  thereafter  to  become  due,  and  the  lessor 
retained  the  money,  he  cannot  set  up,  in  opposition  to  the  application  of  such 
payment  to  the  rent,  another  claim,  as  for  rubble  stone,  though  connected 
with  the  quarry,  due  from  the  lessee  to  him. 

The  court  will  not  issue  a  procedendo  on  reversal  of  a  judgment,  where  they 
perceive  from  written  evidence,  as  a  receipt,  that  the  plaintiffi  cannot  ulti- 
mately recover. 

AfpbaIi  irom  BaUimare  County  Court. 

This  waa  an  action  of  debty  brought  by  the  appellees  against 
the  appellants,  to  recover  the  sum  of  (750  debt.  The  plaintiffs 
coanted  upon  a  lease  made  by  Nicholas  Otrings^  deceased,  to 
the  defendants,  of  a  granite  quarry  in  BaUimare  County,  as 
owner  in  fee,  dated  11th  June,  1840,  for  the  term  of  six  years 
from  the  10th  November  following.  The  lessees  were  to 
quarry  forty  thousand  cubic  feet  in  each  year,  and  pay  one  and 
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one-fourth  cent<  for  eack  oMc  fool  rent,  quarterly,  and  alleged 
tliat  the;  enlered  upon  the  demised  premises;  that  A*.  O.  on 
the  7lh  July,  1841,  deeiied  the  reversion  of  the  leased  pre- 
mises to  Beak  Omngi,  for  his  natuntl  life;  that  on  the  SOlh 
December,  1841,  A*.  0,  died  seized  of  the  reversion.  The 
declaration  then  proceeded  to  show  the  amount  of  rent  up  to 
the  commencement  of  this  action,  and  the  periods  at  which 
the  same  accrued,  &c. 

The  defendants  pleaded  ml  deba  with  leave  to  give  in 
evidence  any  special  matter  which  might  be  pleaded  in  bar  of 
the  action  upon  notice,  &c 

1st  Exception. — Upon  the  trial  the  plaintiffs  proved  the 
lease  declared  upon,  for  the  granite  quarries  known  as  the  fox 
Rock  or  Fox  Quarry,  with  the  right  of  quarrying  the  same  in 
such  quantities  from  time  to  time  as  the  lessees'  co-partaers 
may  have  occasion  in  their  business  or  may  choose,  not  less 
than  40  M.  cubic  feet  in  each  year  during  the  demised  tern, 
yielding  and  paying  to  the  lessor,  &c.  It  was  stipulated  in  the 
lease  that  it  should  not  be  construed  to  impair  or  affect  the 
right  or  interest  of,  &c.  under  or  by  virtue  of  a  mortgage 
theretofore  executed  by  the  said  le»sor,  JViehoku  Oairtgt. 

It  was  admitted  that  JV.  0.  was  dead,  having  first  duly  made 
and  published  his  last  will  and  testameot,  containing,  amongst 
others,  the  following  clause : 

"  It  is  my  will  and  desire,  that  the  rents  arising  from  the 
quarry,  known  by  the  name  of  the  Fox  Rock  QuarTjf,be  applied 
lo  discharge  the  incumbrances  on  the  same." 

It  was  also  in  proof  that  the  Fox  Rode  Qfiarry  was  a  part 
of  the  real  property  which  ^icholai  Owingt  devised  to  his 
son,  Scale  Owingi,  the  intestate  of  the  plaintiffs  in  this  action; 
that  Comelita  H.  Omngt  and  Frandi  R.  GrtffUh  were  ap- 
pointed executors  by  the  will  of  JV^hoku  Owingi,  and  .Scale 
Otringi  was  in  possession  of  the  lands  and  premises  devised 
to  him;  and  that  the  defendants  were  in  possession  of  the 
quarries  and  demised  premises  in  1841,  1842  and  1643. 
BeaU  Owingi  died  on  the  26th  July,  1844,  intestate,  and  that 
tetters  were  granted  to  the  appellees  on  his  estate. 


^ 
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"^^  defeDdants,  after  Botice  to  the  plaintifis,  and  to  thow  that 
/^  Pi^iatiflTs  had  no  right  to  any  of  the  rent  claimed,  which  fell 
^  ^Aer  the  10th  August,  1842,  proved  an  assignment  of  the 
l^^rry  from  B.  O.  to  Edwird  Qrtmy  dated  7th  Oct.  1848. 

The  defendants  further  gave  in  evidence  by  Matthew  G. 

•Ornery,  that  be  was  employed  in  cutting  stone  at  the  Fox  Roek 

Qvarry,  in  the  year  1840;  that  in  the  summer  of  the  year 

aAer  JVTxtA   Worthington  bad  torn  up  the  rail-road  running 

across  his  land,  (being  a  part  of  the  rail-road  leading  from  said 

QMarry  to  the  BaliiMMrt  and  Ohio  Road.)  and  before  said  rail- 

^ad,  thus  torn  up,  had  been  laid  down  again — being  on  a  visk 

^t  the  house  of  JSTieholas  Omngs — had  a  conversation  with 

^iiQ  respecting  the  said  rail-road  that  had  been  torn  up,  and  as 

^0  the  prospect  of  its  being  laid  down  again ;  that  in  this  con* 

^^>^tion,  JV*.  O.  said  that  he  was  very  sorry  it  had  been  torn 

^Pf  and  that  he  did  not  know  what  he  should  do  to  get  it  put 

^^a  again,  as  he  had  no  money  to  pay  to  ^oah  Worthington 

®Um  he  demanded,  that  is,  $866,  the  amount  he  had  ex- 

^^^  in  law  suits  about  said  road,  and  that  he,  JViehokUj  did 

'^v  Vnow  what  he  should  do,  unless  Emery  ^*  GauU  would 

%&vance  to  him  that  sum ;  that  on  his  next  visit  to  JV*.  O.  he, 

JV.  0.  said  that  Emery  Sf  GauU  had  advanced  to  him  the  said 

sum  of  $866,  to  be  taken  oiU  in  reni  of  said  quarry;  and  that 

he,  JV*.  O.  had  sent  the  money  over  to  Mr,  Worthtt^tonj  and 

that  in  consequence  of  said  advance,  he,  the  said  JVKc&oIo^, 

would  not  receive  any  thing  for  two  years,  as  it  would  take 

nearly  that  time  to  pay  off  said  advance.    The  said  witness, 

then  upon  examination  by  the  plaintiffsy  proved  the  following 

receipt: 

^^ Baltimore  County^  June  M,  1840. 
*^  Received  of  Emery  tf  GauU  $866,  to  be  returned  them  in 
gramU  $tone,  to  the  amount  of  sixty-nine  thousand  three  hun- 
dred feet,  without  interest,  between  the  10th  November,  1840, 
and  the  10th  November,  1846,  they  being  at  the  expense  of 
quarrying  and  transporting  the  same  from  my  quarry,  known 
tt  the  Fox  Roek  Qjuarry.  Nicholas  Owings.^' 

25        V.6. 
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The  defendants  Ainher  gave  in  evidence  by  Matthew  G. 
Emery,  that  he  was  present  when  GauU,  one  of  the  defendants, 
paid  to  said  JV.  0.  the  sum  of  (101  85,  and  (hat  the  follow- 
ing receipt  was  given  therefor. 

"Rec'd,  Bab.  County,  Feb.  I9th,  1841,  of  Emery  fy  GauU, 
|I01  8S,  on  account  of  quarry  rent. 

"  Nicholas  Owihgb." 

The  defendants  also  proved  the  following  receipt : 
Rec'd,  Ballo.  Octo.  13th,  1841,  of  M.  G.  Emery  for  E.  JV. 
QauU,  $30,  on  account  of  JVicAoIot  Owingt. 

"C.  H.  OwiKOs." 

That  he,  the  witness,  did  not  pay  the  sum  of  $20  on  account 
of  rent  d  ue,  ^  tm  account  of  rent  to  become  due.  It  was  to  go 
OD  account  of  the  lease. 

The  plaintiffs  gave  proof  to  rebut  the  parol  evidence  offered 
by  the  defendants,  as  to  the  application  of  the  money  advanced 
by  them  to  JVicholai  Oudngi,  as  an  ofi'set  to  the  rent  claimed  in 
tliis  action,  and  that  it  was  paid  on  a  different  account. 

The  plaintiffs  further  gave  in  evidence  by  Ptter  Gorman,  a 
competent  witness,  duly  sworn,  that  he  knows  the  Fos  itodt 
Qjuarry,  and  knows  what  is  called  Rubbk  itone.  There  is 
a  large  amount  of  that  kind  of  stone,  including  offal  and  dirt  at 
the  Fox  Rock  Qfutrry,  that  has  been  accumulating  since  the 
quarry  was  opened ;  that  dimension  stone  are  used  in  buildii^ 
warehouses,  and  for  columns,  &c.  The  dimension  stone  are 
the  main  object  in  opening  a  quarry;  they  are  worth  from 
40  to  60  cents  per  cubic  foot  in  Ballimort;  that  JbMU 
done,  if  afoan  wants  it,  is  worth  from  50  to  75  cents,  perhaps 
$1  per  perch;  that  the  witness,  within  five  years  past,  re- 
ceived from  the  Fox  Rock  Quarry  a  few  car  loads  -of  Rubble 
stone,  which  he  used  in  building  a  house;  that  he  purchased 
them  of  Emery  4*  GcmU,  who  delivered  them  on  cars  near  to 
the  house  of  the  witness;  that  he  paid  $1  a  car  load,  each  con- 
taining about  a  perch  and  a  half,  equal  to  about  thirty-seven 
cubic  feet    There  has  been  a  good  deal  of  Rubble  stone  used 
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io  constructing  the  Bctkimon  and  Ohio  Rail-road.  Dont  know 
of  any  other  sale  or  use  by  Emery  fy  GamU  of  RubbU  stone 
from  the  Fox  Rock  Quarry,  except  what  he,  the  witness,  took; 
that  there  is  at  the  Fox  Rock  Quarry  an  immense  heap  of  oflal 
stooe  and  rubbish,  three-fourths  of  which  is  sand,  and  good  for 
nothing ;  that  forty  thousand  feet,  or  $500  worth,  at  the  rate  of 
one  cent  and  a  quarter  per  foot,  might  be  got  out  in  a  year  at 
the  Fox  Rock  Q^arry.  It  has  always  been  considered  that  the 
expense  of  getting  stone  from  that  quarry  was  less  than  at 
other  quarries. 

The  plaintiffs,  further  to  support  the  issue  on  their  part,  and 
to  rebot  the  evidence  given  on  the  part  of  the  defendants,  gave 
io  evidence  by  William  Clary^  that  he  had  been  a  stone-cutter 
for  three  years ;  that  he  considers  the  Fox  Rock  Q^arry  more 
advantageous  for  furnishing  stone  to  the  Baltimore  market,  by 
several  cents  in  the  foot,  than  other  quarries.  There  is  a 
descent  from  the  quarry  to  the  Baltimore  and  Ohio  Rail-road^ 
except  for  the  distance  of  two  hundred  yards;  that  he,  the 
witness,  never  knew  any  custom,  at  any  of  the  quarries,  to  pay 
for  the  Rubble  stone,  neither  at  Worthingtony  which  was  worked 
io  1833,  but  not  since,  nor  at  the  fVatersviUe  Fox  JBocfc,  or 
Meadow  Field  Quarry. 

The  plaintiffs  and  defendants  offered  testimony  in  relation  to 
the  value  of  dimension  and  rubble  stone;  the  comparative 
facility  of  procuring  them  at  the  leased  quarry ;  the  facilities 
for  transporting  them  to  market, — which  proofs  are  not  deemed 
material  to  be  published. 

The  defendants  then  prayed  the  direction  of  the  court  to 
the  jury : — 

1.  ^^  That  under  the  will  of  Nicholas  Owings^  the  rents  of 
the  Fox  Rock  Qjuarry  did  not  pass  to  Beale  Omnge^  the  plaintiff 
intestate,  and  that  the  plaintiffs  are  therefore  not  entitled  to 
recover  in  this  action:"  which  direction  the  court  (Pchviamcb 
and  Ls  Grakd,  A.  J.,)  refused  to  give. 

8.  That  if  the  jury  find  from  Qie  evidence  that  the  receipt 
offered  in  evidence  by  the  plaintiffs,  of  the  5th  June,  1840,  was 
given  by  JV*,  O.  under  an  agreement  that  the  same  should  be 
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applied  to  the  payment  of  rents  thereader  to  become  due  from 
the  defeodants  to  said  J\PichqkL$  Ovoif^s,  from  the  Fox  Rock 
Quarry,  under  the  lease  of  the  11th  June,  1840^  and  that  the 
sum  of  eight  hundred  and  stxty'iix  doUars  has  not  been  returned 
to  said  defendants  by  the  said  Nicholas  (hrings^  to  thoae 
claiming  under  him,  or  in  any  way  satisfied,  that  then  they  most 
allow  said  receipt,  or  so  much  thereof  as  may  be  now  doe  as 
an  offset  to  the  plaintiffs'  demand,  which  instruction  the  court 
gave  as  prayed. 

The  plaintiffs  then  prayed  the  following  additional  instruc- 
tion to  the  jury,  to  wit : — 

^^  But  if  the  jury  find  from  the  evidence,  that  the  defendants 
are  chargeable  with  the  Rubble  or  offal  stone,  taken  by  them 
from  said  Fox  Rock  Quarry^  and  that  they  have  taken  out  the 
amount  of  said  receipt  for  $866,  in  said  Rubble  or  offal  stone, 
then  the  said  $866  is  not  to  be  received  in  bar  of  this  action. 
Notwithstanding,  the  jury  may  find  that  said  $866  was  ag^reed 
to  be  applied  to  extinguish  the  rents  of  said  quarry :"  which 
the  court  granted. 

The  defendants  excepted  to  the  instruction  of  the  court,  as 
well  in  refusing  to  grant  the  defendants'  Jirst  prayer  aforesaid, 
as  in  granting  the  additional  instruction  prayed  by  the  plain- 
tiffs. 

The  verdict  and  judgment  of  the  court  below  being  in  favor 
of  plaintifis,  the  defendants  appealed  to  this  court 


The  cause  was  argued  before  Archer,  G.  J.,  Dorist, 
Chambbrs,  Spbhcb,  Mao&udbb  and  Mabtih ,  J. 

By  HimcLBT  and  Nelson  for  the  appellants,  and 
By  R.  J.  Brent  for  the  appellees. 


Dorset,  J.,  delivered  the  opinion  of  this  court 

The  defendants,  by  their  first  prayer,  prayed  the  opinion  of 
the  court  to  the  jury :  that,  under  the  will  of  JVIte&ofaw  OmingSj 
the  rents  of  the  Fox  Rode  Quarry  did  not  pass  to  Bealt 
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Owmgfj  the  pbintiff  intestate,  and  that  the  plaintiffs  are  there- 
fore not  entitled  to  recover  in  this  action :  which  opinion  and 
direction  the  coart  refased  to  give.  Whether  the  County 
Court  were  right  or  not  in  refusing  this  prayer,  depends  upon 
the  true  construction  of  that  part  of  the  testator's  will,  which 
relates  to  those  rents.  After  devising  to  his  son,  Buik  Omigf, 
the  Fas  JBocfc  QMorry,  out  of  which  the  rents  issue,  the  will 
proceeds  as  follows : 

**And  it  is  iny  will  and  desire  that  the  rents  arising  from  the 
quarry  known  by  the  name  of  the  Fox  Rock  Quarryj  be  ap- 
plied  to  discharge  the  incumbrances  on  the  same.'' 

This  dause  of  the  will,  it  is  insisted,  separates  the  rents 
frofli  the  reversion  devised  to  Beak  Owing$ ;  and  by  neces- 
nry  implication,  gives  them  to  the  executors  of  the  testator. 
If  the  application  of  the  rents  had  been  directed  to  the  pay- 
neat  of  the  debts  of  the  testator,  irrespective  of  the  lands  out 
of  which  the  rents  issue,  it  might  have  been  somewhat  difficult 
to  repel  the  implication  of  a  devise  of  the  rents  to  the  execu- 
tors of  the  testator ;  because  to  4he  executors  only  is  confided 
die  ascertainment  and  payment  of  the  debts  of  the  testator. 
Bat  by  this  clause  in  the  will,  the  rents  are  not  directed  to  the 
psjment  of  debts  generally,  but  to  the  discharge  of  the  incum- 
kraaoes  on  the  Fox  Rack  Quarry.  To  whom  then  could  the 
rsnts  more  appropriately  be  given  to  effectuate  the  design  of  the 
testator,  than  to  him  to  whom  the  reversion  was  devised  ?  He 
was  as  competent  to  make  the  application  of  them,  directed 
by  the  will,  as  the  executors  of  the  testator ;  and  much  more 
deeply  interested  in  their  being  faithfully  applied.  And  fur- 
ther, it  is  not  to  be  presumed  to  have  been  the  intention  of  the 
testator  to  diminish  the  means  of  collecting  the  rents,  and  the 
certainty  of  their  application  to  the  object  by  him  enjoined, 
which  certainly  would  be  the  result  of  the  implication  con- 
tended for.  Had  the  testator,  by  his  will,  have  separated 
the  rents  from  the  reversion,  and  given  them  to  his  executors, 
the  only  means  of  their  recovery  would  have  been  by  an  action 
<tf  ddK ;  bit  if  suflfered  to  pass  to  the  devisee,  accordiiq^  to 
the  legal  iaqiort  of  the  devise,  the  rents  could  be  recovered 
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no(  only  by  an  action  of  debt,  but  by  distress,  nhich  is  justly 
regarded  as  much  ihe  more  ipeedy,  certain  and  efficient 
remedy  for  the  recovery  of  rents.  Of  the  rents  wben  col- 
lected, the  devisee  becomes,  as  it  were,  a  qwui  trustee  for 
their  faithful  application  according  to  Ihe  will.  So  far  from  its 
being  necessary  to  imply  a  devise  of  Ihe  rents  to  his  eieciitors, 
to  effectuate  the  intent  of  the  testator,  there  is  every  reason  to 
presume  his  intent  to  have  been  the  reverse  of  that,  which,  by 
such  an  implication,  it  is  assumed  to  have  been.  There  is, 
therefore,  no  error  in  the  County  Court's  refusing  the  opiaion 
and  direction  to  the  jury,  sought  by  the  appellants'  first  prayer. 

The  appellants'  second  prayer  was  upon  the  whole  evi- 
dence. The  defendants,  hy  their  counsel,  prayed  the  court  to 
instruct  the  jury,  that  if  they  find  from  the  evidence  that  the 
receipt  offered  in  evidence  by  Ihe  plainUffs,  of  the  5th  June, 
1840,  for  the  sum  of  $866,  was  given  by  JVicholai  (hnng; 
under  an  agreement  thai  the  same  should  be  applied  to  the 
payment  of  rents  ihereafler  to  become  due  from  Ihe  defendants 
to  said  JVieholat  Omngf,  from  the  Fox  Rock  Quarry,  under 
the  lease  of  the  1 1th  June,  1840,  and  the  said  sum  of  $866 
has  not  been  returned  to  said  defendant  by  the  said  JViG^oIoa 
Owingiy  or  those  claiming  under  him,  or  in  any  way  iatisfied, 
thai  then  they  must  allow  said  receipt,  or  so  much  thereof  as 
may  be  now  due  as  an  offset  to  the  plaintiffs'  demand,  which 
instruction  the  court  refused  to  give  lo  the  jury,  but  gave  to 
them  the  following  instruction,  to  wit :  "  But  if  the  jury  find 
fr<Hn  the  evidence,  that  the  defendants  are  chargeable  with  the 
Rubble  or  offal  stone,  taken  by  them  from  said  Fox  Rode 
Quarry,  and  that  they  have  taken  out  the  amount  of  said  receipt 
for  (866  in  said  Rubble  or  offal  stone,  (hen  the  said  $866  is  not 
to  be  received  in  bar  of  this  action,  notwithstanding  the  jury 
may  find  that  said  $366  was  agreed  to  be  applied  to  extinguish 
the  rents  of  said  quarry." 

The  testimony  in  this  case  being  all  received  without  objec- 
tion, unless  it  he  on  the  ground  assumed  in  the  court's  instruc- 
tion to  (he  jury,  it  does  not  appear  that  any  other  reason  existed 
for  the  court's  refusal  to  gnut  the  defendants'  seccmd  prayer. 
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It  becomes  our  duty,  then,  to  inquire  into  the  legality  of  the 
court's  instruction,  as  regards  the  liability  of  the  appellants 
to  psf  for  Rubble  stone.  This  liability  the  court  referred  to 
the  decision  of  the  jury ;  and  in  this  we  think  the  County 
Court  erred. 

It  is  a  wise  and  well-established  rule  of  law,  that  the  true 
construction  of  written  contracts  is  to  be  declared  by  the  court, 
and  not  submitted  to  the  finding  of  the  jury.     In  the  lease  in 
question  before  the  court,  suiBcient  appears  upon  its  face  to 
shovrwhat  was  its  true  intent  and  meaning;   what  was  the 
intention  of  the  parties  in  entering  into  the  contract.     The 
lease  describes  the  appellants,  (the  party  of  the  second  part,) 
as  residents  of  the  City  of  Baltimore,  and  partners  in  the  trade 
and  business  of  quarrying,  cutting  and  selling  granite  stone, 
and  carrying  on  the  same  under  their  co-partnership  name  and 
firm  of  Emery  fy  OauUj  and  transfers  to  the  appellants  ^^the 
license,  right  and  privilege  of  quarrying,  getting  out,  working 
and  carrying  away  granite  stone  from  said  quarry  or  quarries, 
to  the  use  and  benefit  of  said  Emery  8f  GauUy  or  the  survivor 
of  them,  and  the  executors,  administrators  and  assigns  of  such 
survivor,  for  the  term  of  six  years,  they  paying  for  the  stone 
1|  cent  per  cubic  foot.''    The  very  fact  of  the  stone  being  sold 
by  the  cubic  foot,  in  the  absence  of  all  other  confirmatory 
parts  of  the  lease,  demonstrates  that  the  stone  sold  and  sought 
to  be  obtained  under  the  lease,  were  dimension,  not  Rubble 
stone, — the  former  being  always  bought  and  sold  by  the  cubic 
foot,— whilst  it  is  believed,  and  may  be  safely  asserted,  that  in 
Maryland  no  instance  exists,  or  ever  did  exist,  of  Rubble  stone 
being  sold  by  the  cubic  foot.     Such  a  rule  of  admeasurement  is 
wholly  inapplicable  to  Rubble  stone,  and  is  applicable  to  sales 
of  dimension  stone  only,  which  are  never  sold  by  that  species 
ofmeasurement,if  to  be  measured  at  all; — whilst  Rubble  stone 
is  universally  sold  in  the  mass,  or  by  the  perch.     This  inter- 
pretation of  the  contract  between  the  parties  is  strongly  cor- 
roborated by  the  fact,  that  the  appellants  are  stone-cutters  in 
Ae  City  of  BdUimorej  and  consequently  use  dimension  stone 
cMy.    Had  they  been  stone-masons,  there  would  have  been 
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eome  plausibilitf  in  ihe  argument  that  their  contract  embraced 
Rubble,  as  well  as  dimension  stone. 

The  County  Court  did  not  err  in  rejecting  the  first  prayer  of 
the  defendants  below;  but  there  is  error  in  its  rerusal  of  the 
second  prayer,  and  in  the  instruction  which  it  K've  in  relatton 
to  the  Rubble  stone,  and  therefore  its  judgment  should  be  re- 
versed.  Bnt  no  procedendo  should  ifiiie;  because  there 
appears  to  be  but  tbreerquartera  of  a  year's  rent  due  on  the 
lease,  for  which  any  action  could  have  been  sustained  by  the 
pluintiRs  below,  and  the  set-off,  to  which  the  said  defendanli 
have  shewn  themselves  entitled,  far  exceeds  that  amonnl. 

JVDOHBHT   KETKEBSD. 


Thomab  Ibwih,  Jr.  t».  Harriet  Q.  C.  Srfties. 

December,  1847. 

When  ■  pltintiff  m»j,  hj  the  *x«rtiM  of  ordinaij  care  and  dDigenee,  trail  u 
injuiy  trbiog  from  ■  nujunce,  erected  or  niBinttiDed  npoo  ■  paWic  rtieet  in 
■  populous  cily  bj  the  defendint,  tnd  did  not  exercise  Each  cue  (nil  diU- 
gence,  be  ctnnol  recover  damages  for  a  personal  injury  arising  from  sneli 
nuisance  Under  such  circunulance*,  he  muat  Iwar  the  conseqnences  of  his 
own  folJj. 

An  uet  intended  to  furnish  light  to  the  baaement  of  tlie  defendant*!  benWi 
opened  in  tb«  pavement  of  a  public  stcaet,  in  a  populoas  citf ,  u  a  pnblic 
nuisance  of  a  dnngerous  chancier,  which  the  owner  of  the  house,  when  it 
was  erected,  and  all  subsequent  purcba«en,  aie  Iiound  to  render  secure.  It 
ii  an  act  of  wrongful  negligence  not  to  protect  it  from  penons  paMing  Ihraogk 
such  public  atreet,  and  renden  the  pOMessor  of  the  Ikhuc  liabla  loi  the  iMi- 
dents  which  may  reault  therefrom. 

II  il  no  defence  in  such  a  case  that  the  area  na*  open,  or  bad  been  opened, 
IwRnte  the  defendant  became  the  possessor  of  the  property;  when  he  took 
posKsaioD,  he  wai  bound  to  guaid  against  the  danger  to  wluch  Um  pitlic 
had  been  before  exposed. 

Apfeal  from  Baltimore  County  Court 

This  was  a  special  action  on  the  case,  brought  by  (be  appel* 
lee  against  the  appellant,  u  the  poaseaaor  and  occnpier  of  * 
certain  house,  near  unto  a  oomHaoo  atreet,  ia  which  aaid  street 
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Uere  was  and  is,  a  certain  area  before  a  certain  basement 
Trifidonr  of,  and   belonging  to  the  said  house,  for  the  pur- 
pose of  admitting  light  into  said  window ;  that  the  defendant, 
&c.  irrongful]y  permitted  the  said  area  to  be  and  continue, 
nrjthottt  any  fence,  railing,  cover  or  protection,  by  means 
whereof  the  plaintiff  was  injured  and  damaged,  as  stated  in 
the  proof.    Plea,  non  cuL 

The  plaintiff,  at  the  trial  of  this  cause,  offered  in  evidence 
by  Mr9.  Siewarty  that  on  the  evening  of  the  10th  February, 
1844,  she,  together  with  her  sister,  the  plaintiff,  were  return- 
ing to  witness'  house,  and  in  going  down  P&rry  street,  (for- 
merly called  Peace  alley,)  on  the  footway,  near  defendant's 
house,  the  plaintiff  fell  or  trod  into  an  area  made  to  light  the 
cellar  window  of  the  defendant's  house,  and  broke  her  leg, 
above  the  ankle,  in  two  places ;  that  said  area  is  made  by  ex- 
cavating the  pavement  leading  along  the  north  side  of  Perry 
street,  designed  for  the  convenience  of  foot  passengers ;  that 
there  is  no  foot  pavement  on  the  south  side  of  Perry  street, 
nor  on  the  north  side,  except  along  defendant's  house  to  his 
gate;  that  when  said  accident  occurred,  witness  was  walking 
before,  and  plaintiff  near  behind  her,  and  plaintiff  exclaimed 
that  she  had  fallen  into  said  area,  and  broken  her  leg.    Wit- 
ness assisted  her  to  get  out  of  said  area,  but  she  could  not  rise, 
and  a  gentleman,  named  Banksy  came  and  assisted  them,  and 
the  plaintiff  was  carried   to  witness'  house,  where  a  physi- 
cian was  sent,  who  set  her  leg ;  that  she  supposes  said  area 
was  a  yard  deep,  and  perhaps  more ;  but  witness  could  not 
tell  the  width  of  the  opening ;  that  it  was  protected  neither 
by  bars,  nor  covering  of  any  sort,  for  the  last  twelve  years, 
nor  before  that,  as  well  as  she  could  remember,  and  was,  in  the 
opinion  of  witness,  dangerous ;  that  witness  has  lived  in  said 
street,  formerly  Peace  alley,  for  nineteen  or  twenty  years,  to  the 
east  of  the  house  of  the  defendant,  and  of  the  area  into  which  the 
plaintiff,  (her  sister,)  fell ;  that  the  footway  between  said  area 
and  the  curb-stone  is  narrow,  so  as  that  it  will  not  admit  of 
two  persons,  walking  side  by  side ;  that  the  weather  was  cold 
on  that  night,  and  there  was  snow  on  the  ground,  but  this  foot-» 
«6        V.6 
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way  was  cleared  of  bdow.  And  n'ld  nitneee  being  cross-ex- 
amined, Airtlier  stated  that  she  Jiad  lived  in  Ferry  street,  a  few 
steps  east  of  defendant's  house,  for  nineteen  or  twenty  years ; 
tliat  the  plaintiff,  her  sister,  liyed  in  a  court  ruDoing  from  CAorlst 
street,  about  two  squares  off,  and  to  the  north-east  of  witness* 
dwelling,  which  is  east  of  the  defendant's  house;  that  plaintiff' 
visited  witness  very  often;  that  the  opening  is  very  lar^, 
and  is  nearly  as  wide  as  the  whole  of  the  rest  of  the  pave- 
ment; that  there  is  a  great  descent  in  the  pavement,  in  the  di- 
rection in  which  the  plaintiff  and  witness  were  going;  that  tbe 
area  and  window  were  on  their  \e(i  hand  as  they  went  along, 
and  the  right  leg  of  the  plaintiff  was  the  one  broken ;  that 
plaintiff  is  fifty-five  or  fifly-six  years  old.  The  area  was  cov- 
ered soon  aller  the  accident  occurred.  That  Perry  street  wbb 
formerly  called  Peace  alley,  and  is  of  the  ordinary  width  of 
alleys ;  two  carts  could  not  pass  each  other  in  it  On  her  ex- 
amination in  chief,  witness  further  slated  that  plaintiff  waa  coo- 
lined  to  the  bouse  of  the  witness  for  five  or  six  weeks,  dorii^ 
which  she  suffered  great  pain  and  agony;  and  that  although 
she  can  now  use  her  limb,  it  is  much  impaired  in  strength. 
The  defendant  proved  that  the  house  of  the  defendant  bad 
been  built  a  great  many  years,  forty  or  filly  years  ago;  that  de- 
fendant purchased  it  twelve  or  thirteen  years  ago;  that  at  that 
time  the  window  and  area  were  there,  as  they  are  now ;  that 
the  area  is  a  segment  of  a  circle,  whose  widest  part  ii  twelve 
or  thirteen  inches ;  and  that  the  footway  led  opposite  to  it  is 
two  feet  six  inches  wide;  that  the  whole  footway  is  about  three 
feet  wide ;  and  that  a  person  using  ordinary  care  and  cautios 
would  not,  in  the  opinion  of  the  witness  fall  or  step  into  said 
opening;  that  a  person  walking  down  said  alley  would  be 
thrown  off  from  the  wall  by  the  shoulder  or  arm,  sufficiently 
far  to  prevent  him  from  stepping  into  said  area,  and  that  it 
could  bardly  happen,  unless  the  person  rubbed  against  tbe  wall; 
that  such  areas  are  very  common  in  the  streets  and  alleys  of  the 
City — particularly  in  houses  built  many  years  since;  and  that 
many  of  the  areas  before  the  honsea  of  tbe  City  are  Diacb 
lai^r  tban  Ibis  window,  and  no  more  protected. 
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The  defendant  prayed  the  court  to  instruct  the  jury : 
Ist  That  if  they  find  from  the  evidence  that  the  plaintiff 
might,  by  the  exercise  of  ordinary  care  and  caution,  have 
escaped  the  injury  for  which  this  action  is  brought,  and  did 
not  eiercise  such  care  and  caution  at  the  time  when  the  acci- 
dent occurred,  and  that  but  for  the  want  of  such  care  and  cau- 
tion she  would  not  have  sustained  the  injury  complained  of, 
then  the  plaintiff  is  not  entitled  to  recover,  even  if  the  jury 
shall  believe  that  the  injury  was  caused  by  falling  into  the 
window  of  the  defendant. 

2d.  That  the  plaintiff  is  not  entitled  to  recover  for  the  injury 
complained  of,  unless  the  jury  are  satisfied  from  the  evidence 
that  the  said  injury  was  occasioned  by  the  want  of  ordinary 
care  and  prudence  on  the  part  of  the  defendant,  or  some  agent 
of  his. 

3d.  That  if,  from  the  evidence  in  the  cause,  there  is  a  rea- 
sonable doubt  in  the  minds  of  the  jury,  whether  said  injury 
complained  of  by  the  plaintiff,  was  occasioned  by  the  want  of 
ordinary  care  and  prudence  on  the  part  of  the  defendant,  then 
the  plaintiff  is  not  entitled  to  recover. 

4th.  That  the  mere  existence  of  the  window,  as  proved  in  the 
cause,  18  not  evidence  of  a  want  of  ordinary  care  on  the  part 
of  the  defendant— there  being  no  ordinance  of  the  city  forbid- 
ding \L  The  court,  (Pueviancb  and  Lb  Geand,  A.  J.,) 
granted  the  first  prayer,  but  refused  to  grant  the  second,  third 
and  fourth  prayers,  and  each  of  them. 
The  defendant  excepted. 

The  cause  was  argued  before  Aechbr,  C.  J.,  Doesbt, 
Chambxes,  SpBNctf,  Maoruobe  and  Maetin,  J. 

By  Llotd  for  the  appellant,  and 
By  NsiiSON  for  the  appellee. 


Martin,  J.,  delivered  the  opinion  of  this  court. 

This  was  an  action  on  the  case  instituted  in  Baltimore  Coun- 
ty Court;  by  the  appellee  against  the  appellant,  to  recover 
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damages  for  an  injury  alleged  to  have  been  sustained  by  fall- 
ing into  an  open  area  in  front  of  the  house  of  the  appellast 
on  Perry  street,  in  the  Oily  of  Baltimore.  Issue  was  joined 
on  the  plea  of  not  guilty,  and  it  is  only  necessary  to  refer  with 
particularity  to  that  portion  of  the  testimony  which  related  to 
the  size  and  characler  of  this  area. 

Upon  this  subject,  the  plaintiff  proved  at  the  trial  of  the 
cause,  that  the  area  was  made  by  excavating  the  pavement 
leading  along  the  norlh  side  of  Perry  street,  and  it  was  desigoed 
to  light  the  cellar  window  of  the  defendant's  house.  That  it 
was  about  a  yard  deep ;  that  it  was  protected  by  neither  bare 
nor  covering  of  any  sort  for  the  last  twelve  years,  and  that  it 
was,  in  the  opinion  of  the  witness,  dangerous. 

That  the  footway  between  the  area  and  the  curb-atone  is  so 
narrow  that  it  will  not  admit  two  persons  to  walk  side  by 
side.  The  plaintiff  also  proved  by  a  witness,  that  he  had 
measured  the  area,  and  that  it  was  fifteen  inches  wide  at  its 
widest  projection  into  the  pavement. 

The  defendant  then  proved  by  a  competent  witness,  that  the 
house  of  the  defendant  had  been  built  forty  or  fifty  years  since, 
and  that  the  defendant  had  purchased  it  twelve  or  thirteen 
years  ago;  that  at  the  time  the  defendant  purchased  the  house, 
the  area  and  windoiv  were  there,  as  they  are  now;  that 
they  have  not  been  altered ;  that  the  area  is  a  segment  of  a 
circle,  whose  widest  part  is  twelve  or  thirteen  inches,  and  that 
the  fooiway  left  opposite  is  two  feet  six  inches;  that  the 
whole  footway  is  about  three  feet  wide.  And  on  his  cross 
examination,  this  witness  stated,  that  he  remembered  the  area 
before  the  defendant  bought  the  house,  and  was  satisfied  that 
the  area  is  now  as  it  was  before  the  purchase,  and  that  the 
space  leil  outside  of  the  said  opening,  and  between  it  and  the 
curb-stone  for  a  fooiway,  is  double  the  width  of  the  opening. 
The  plaintiff  proved  the  nature  and  extent  of  the  injury  she 
received  ;  and  in  this  condition  of  the  case,  the  counsel  for  ihc 
defendant  asked  the  court  to  give  to  the  jury  the  following 
instructions : 

1st.  That  if  the  jury  find  from  the  evidence  that  the  plainliiT 
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might,  by  the  exercise  of  ordiDary  care  and  caution,  have  es- 
caped the  injury  for  which  this  action  is  brought,  and  did  not 
exercise  such  care  and  caution  at  the  time  when  the  accident 
occurred,  and  that  but  for  the  want  of  such  care  and  caution 
she  would  not  have  sustained  the  injury  complained  of,  then  the 
plaintiff  is  not  entitled  to  recover. 

2d.  That  the  plaintiff  is  not  entitled  to  recover  for  the  injury 
complained  of,  unless  the  jury  are  satisfied  from  the  evidence 
that  the  said  injury  was  occasioned  by  the  want  of  ordinary 
care  and  prudence  on  the  part  of  the  defendant,  or  some  agent 
of  his. 

3d.  That  if  from  the  evidence  in  the  cause  there  is  a  rea- 
sonable doubt  in  the  minds  of  the  jury,  whether  the  said  injury 
eomplained  of  by  the  plaintiff,  was  occasioned  by  the  want  of 
ordinary  care  and  prudence  on  the  part  of  the  defendant,  then 
the  plaintiff  is  not  entitled  to  recover. 

4th.  That  the  mere  existence  of  the  window,  as  proved  in 
the  cause,  b  not  evidence  of  a  want  of  ordinary  care  on  the 
part  of  the  defendant,  there  being  no  ordinance  of  the  city  for- 
bidding it 

The  first  instruction  was  gp*anted,  and  no  doubt  can  be  en- 
tertained about  the  correctness  of  the  legal  proposition  em- 
bodied in  that  prayer,  and  affirmed  by  the  court. 

The  established  doctrine  now  is,  that  although  the  defendant's 
misconduct  may  have  been  the  primary  cause  of  the  injury 
complained  of,  yet  the  plaintiff  cannot  recover  in  an  action  of 
this  kind,  if  the  proximate  and  immediate  cause  of  the  damage 
can  be  traced  to  a  want  of  ordinary  care  and  caution  on  his 
part  Under  such  circumstances  he  must  bear  the  consequences 
of  his  own  recklessness  or  folly. 

In  the  case  of  BatUrfidd  t$.  Forrester^  1 1  Eatt.  61,  Lord  EU 
Ittiborough  said : — 

^  A  party  is  not  to  cast  himself  upon  an  obstruction  which 
has  been  made  by  the  fault  of  another,  and  avail  himself  of  it, 
if  he  do  not  himself  use  common  and  ordinary  caution  to  be 
in  the  right. 
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"  Two  things  must  concur  to  support  this  action :  an  obitnic- 
tion  in  the  road  by  the  fault  of  Ibe  defendant,  and  no  want  of 
ordinary  care  to  avoid  it  on  the  part  of  the  plaintiff."  Floaer 
«.  ^dam,2  Tauttt.  314.     La»e  m.  Crotnbie,  IS  Pick.  177. 

It  appears  that  under  the  law,  aa  ibui  expounded  by  the 
court,  the  jury  rendered  a  verdict  in  favor  of  the  plaintilf,  and 
have  therefore  negatived  the  idea  that  the  injury  she  ssstaioed 
was  atlribntable  to  the  want  of  ordinary  care  and  caution  on 
her  part 

The  teeond,  third  and  foialh  prayera  addressed  to  the  conrt, 
raised  substantially  the  same  question,  and  were  intended  to 
present  this  proposition :  That  under  the  circnmstances  of  thif 
case,  the  fact,  that  the  defendant  permitted  this  area  to  remain 
open,  and  unguarded,  after  he  became  the  owner  of  the  boose 
to  which  it  waa  appurtenant,  could  not  be  regarded,  in  legal 
contemplation,  as  constituting  a  public  nuisance,  particularly  aa 
this  was  the  eiact  condition  of  the  premises  at  the  time  he 
purchased  them;  and  that  therefore  he  wu  not  responsible, 
unless  the  jury  were  satisfied  that  the  injury  was  occasioned  by 
the  want  of  care  and  prudence  on  his  part.  This  proposition 
was  over-ruled  by  the  court,  and  we  think  correctly.  The 
existence  of  an  area,  open  and  unprotected,  like  that  described 
by  the  witnesses  in  this  case,  is  an  unauthorized  and  illegal 
obstmclion  of  a  public  street  in  a  populous  city  of  a  most 
aggravated  and  dangerous  character,  and  is  therefore  a  public 
nuisance;  and  although  the  defendant  did  not  originate  the 
nuisance,  yet  as  he  subsequently  became  the  owner  of  Ibe 
house  to  which  it  belonged,  the  law  imposed  upon  him  the  obli- 
gation to  render  it  secure. 

In  Coupland  tt.  Hardit^ham,  S  Compbeirt  Rep.  398,  an 
action  was  instituted  against  the  defendant  for  ne^igence  in 
not  railing  in  or  guarding  an  area  before  his  house  in  Wooi 
ttrttt,  Watmintter,  whereby  the  plaintiff  fell  down  into  the 
area,  and  was  severely  hurt 

It  appeared  that  before  the  defendant's  house  there  was  tn 
area,  which  was  descended  to  hy  three  steps  from  the  street, 
and  from  which  there  is  a  door  leading  into  the  basement  story 
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of  the  house ;  there  is  no  railing  or  fence  to  guard  the  area 
from  the  street ;  the  plaintiff  passing  by  in  a  dark  night,  fell  in, 
and  had  his  arm  broken. 

The  defence  set  up  was  that  the  premises  had  been  exactly 
in  the  same  situation  as  far  back  as  could  be  remembered,  and 
many  years  before  the  defendant  was  in  possession  of  them. 
But  Lard  Elknbonn^h  held : 

^  That  however  long  the  premises  might  have  been  in  this 
situation,  as  soon  as  the  defendant  took  possession  of  them,  he 
was  bound  to  guard  against  the  danger  to  which  the  public  had 
been  before  exposed,  and  that  be  was  liable  for  the  conse- 
quences of  having  neglected  to  do  so,  in  the  same  manner  as  if 
he  himself  had  originated  the  nuisance.  That  the  area  belongs 
to  the  house,  and  it  is  a  duty  which  the  law  casts  upon  the 
occupier  of  the  house  to  render  it  secure.^' 

The  case  of  Coupland  vb,  Hardingham^  which  we  have  just 
cited  from  3  Campb.  S98,  is  similar  in  all  its  features  to  the  one 
at  bar,  and  we  consider  unnecessary  to  add  a  single  word  to  the 
reasoning  of  Lord  l^lenhoraugh  upon  this  subject.  We  think 
the  ruling  of  the  court  below  was  correct  upon  all  the  points 
raised  by  the  defendant's  prayers,  and  that  their  judgment  must 
be  affirmed.  judgment  affirmed. 


William  C.  Cukningham  and  others  vs.  George  Schlet 

AND  OTHERS. — December^  1847. 

It  is  not  necessary  for  a  trustee,  in  his  pnblished  notice  of  sale  under  a  decree, 
to  state  the  names  of  the  parties  to  the  suit  in  which  the  decree  was  passed  | 
oor  the  several  deeds  creating  incumbrances  on  the  property  offered  for  sale. 

A  decree  directed  that  the  real  estate  of  /.  deceased,  in  the  proceedings  men- 
tioned, or  so  much  as  may  be  necessary  to  pay  his  debts,  be  sold ;  and  although 
it  does  not  say  in  terms,  that  the  title  of  the  parties  to  the  suit  should  be  sold^ 
still  a  sale  under  the  decree  would  pass  such  titie. 

A  notice  of  sale,  which  states  that  by  virtue  of  a  decree  of  the  Court  of  Chan- 
el there  will  be  sold  certain  real  estate,  naming  the  tracts,  giving  their 
^<>^ty,  of  which  /.  died  seized  and  possessed,  is  a  notice  that  there  must 
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be  {MTties  to  tbe  decree, — >ad  in  the  abMDce  of  evidence,  that  compeUtion 
in  the  puicbise  was  prevented  by  the  cbaiacteT  of  the  Dotice,  or  that  the  ule 
vas,  ID  anj  respect,  prejudiced  thereby :  a  ule  under  such  notice  should,  not 
be  vacated. 

A  delendaDt  in  a  cause,  under  soch  a  decree,  cannot  object  that  tbe  tnutee  did 
not,  in  bet,  *eU  tbe  iotereit  of  the  parlies  to  the  suit,  bat  only  of  one  of 
them.  Such  an  objeclioD  might  come  Irom  a  purchaser,  wbo  is  alone  injured 
by  it. 

Where  a  defendant,  nboie  title  is  decreed  to  be  sold,  knows  of  any  &ct  irhich 
would  dispene  a  ctoud  on  the  title  decreed  to  be  sold,  and  onit*  to  commii- 
nicale  it  to  the  tnialee  in  due  time,  it  doe*  not  become  him,  when  a  tale  haa 
been  made,  to  interpoie  it  as  an  objection  to  the  ratification  of  lale  agaiiiist 

When  a  sale  is  objected  to  on  the  ground  of  inadequacy  of  price,  which  may 
be  traced  to  douhti  about  the  title,  it  becomea  materia)  to  inquire,  wtMther 
the  trustee  might  not,  by  reasonable  eSbrlj,  have  removed  the  cloud. 

Where,  from  the  nature  of  the  doubt,  uo  diligence  on  the  part  of  the  tnial«e 
could  remove  it,  he  may  proceed  to  a  sale,  and  the  parties  may  refer  it*  sola* 
tion  to  tbe  judgmeot  of  the  court 

Where  a  sale  reported  was  of  a  private  tale,  made  for  a  mnch  larger  aom  than 
conld  be  obtained  at  an  offer  at  public  sale,  duly  made  by  a  trustee,  inada- 
quacy  of  price  is  no  objection  to  the  private  sale. 

An  event  which  happena  subseqaent  to  a  reported  sale,  and  which,  in  tbe  opin- 
ion of  many  peraona,  hai  enhanced  the  value  of  tbe  pn^Mrty  aoU,  ought  not 
to  affect  such  reported  sale. 

In  Jndrem  m.  Scolton,  2  Blood,  643,  it  was  decided,  •■  that  if  a  trustee  directed 
to  sell  by  decree  al  a  public  sale,  lell,  at  private  sale,  the  sale  will  be  con- 
firmed, if  latislactory  reasons  are  given  for  bo  doing,  and  no  objection  U 
t»adt."  These  latter  words  mean  objtetuMu  of  la^Icunt  Jbrcs,  to  outweigh 
the  reasons  given  by  the  trustee  for  deviating  bom  tbe  terms  ol  flw  dacree. 

ITbere  a  trustee  did  not  undertake  to  sell  al  private  sale  until  a  fruiSeas  «a«ft 
had  been  made  at  public  sale,  according  to  the  terms  of  the  decree,  and  even 
after  such  failure  kept  the  property  in  the  market  by  adveitiaemenls  offering 
it  at  private  sale,  and  procured  a  greater  price  at  private  than  be  had  bean 
offered  at  public  sale — the  court  will  not  consider  his  conduct  a  aubatantial 
deviation  from  the  decree,  but  only  one  offered  hoot  necessity. 

I^tianeeiy  will  ratify  an  act  when  done,  which  upon  a  previous  application, 
would  have  been  ordered. 

Whilst  the  Chancellor  would  cooiider  it  his  dufy  to  vacate  sales  made  by  offi- 
cera  of  his  appointment,  under  the  influence  of  error,  &aad,  misrepresentation, 
or  iiguriou*  inistabe,  slill  it  would  be  blal  policy  to  be  astute  In  finding  out 
objections  to  them. 

(There  a  trustee's  bond  is  not  stamped,  but  vras  filed  and  approved  by  tbe  ChaO' 
cellor,  and  the  trustee  proceeded  to  make  the  sale  as  decreed — this  is  not  a 
ground  for  vacating  the  sale ;  but  the  Chancellor,  mi  application,  will  raqoire 
the  (lustee  to  file  a  new  bond. 
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Appbal  from  the  Court  of  Chancery. 

The  bill  was  filed  on  the  6th  December,  1842,  by  Robert 
M.  GMes  and  others,  creditors  of  James  Cunningham^ 
deceased,  against  his  heirs-at-law  *and  others,  for  a  sale  of 
his  real  estate  for  payment  of  his  debts.  It,  amongst  other 
things,  stated  that  Cunningham,  in  his  lifetime,  on  the  21st 
October,  1835,  conveyed  to  Henry  Wax/man^  (one  of  the  de- 
fendants,) certain  of  his  lands  in  trust;  but  that  said  trustee 
has  altogether  neglected  and  refused  to  execute  the  trust,  or 
sell  the  property  conveyed  to  him. 

Waymanj  by  his  answer,  admitted  the  conveyance  to  him  in 
Irost  as  stated ;  but  averred  ^'  that  he  has  not  sold  the  land, 
because  he  was  unable  to  obtain  any  thing  like  its  value,  and  no 
one  interested  in  the  same  has  urged  a  sale,  which  would  have 
been  a  sacrifice  bf  iL'' 

The  answers  of  the  other  defendants  are  immaterial.  A  com- 
missioa  was  issued  to  take  testimony,  under  which  the  com- 
plainants proved  their  case.  And  a  decree  was  passed  on  th^ 
ISth  April,  1846,  ^Hhat  the  real  estate  of  Jamee  Cunninghamj 
deceased,  in  the  proceedings  mentioned,  or  so  much  thereof 
as  may  be  necessary  for  the  payment  of  his  debts,  be  sold ; 
that  George  SeUey^  of  Wcuhit^on  County,  be  appointed 
trustee  to  make  such  sale,  whose  course  and  manner  of  pro- 
ceeding shall  be  as  follows,"  &c.  The  trustee  bonded  ac- 
cordingly. 

On  the  17th  June,  1847,  the  trustee  reported,  after  giving 
notice  of  the  time,  place,  manner  and  terms  of  sale,  ^^  by  ad- 
vertisement in  the  ^Ml^anian  and  Cmiian' "' newspapers, 
printed  at  Cumberland;  the  ^^ Torchlight j^  a  newspaper  printed 
at  Hagersloum^ and  the  '^ Patriot^^  a  newspaper  printed  at  BaU 
timore,  for  more  than  three  successive  weeks  before  the  day  of 
sale;  he  did,  pursuant  to  said  notice,  attend  at  Cumberland  on 
Tuesday,  the  8th  September,  1846,  and  proceed  to  offer 
said  real  estate  for  sale;  that  he  was  notified  of  a  claim  of 
title  to  ^^ Latent  Worth^'^  one  of  the  tracts  of  land  embraced 
by  the  decree,  arising  by  virtue  of  a  purchase  of  the  same  at 
27        V.6 


210  CASES  IN  THE  COURT  OF  APPEALS 

CunniDgham  ttuLm.  Sebtoy  tt  al. — 1847. 

collector's  sale;  that  he  (hen  received,  as  a  hid  for  the  saoK, 
the  sum  of  6ve  cents  per  acre  ;  and  that  all  efforts,  at  an  ad- 
vance  upon  said  bid,  failing,  your  trustee  refusedMo  sell;  that 
the  sum  of  six  cents  per  acre  was  offered  for  "GIm  Eyry" 
and  the  sum  of  tTrentj-siz  cents  per  acre  for  another  tract, 
called  "  JUwMy  Creefe,"  and  that  no  advance  could  be  had  upon 
said  bids;  that  your  trustee  refused  to  sell  at  the  prices  afore- 
said, and  shortly  thereal\er  offered  said  lands  for  sale  of  priMte 
tak,  by  advertisement  in  the  "  CwiUan  and  Mleganian,"  two 
papers  printed  at  Cuit^ierland ;  that  although  said  advertisement 
has  been  continued  iu  said  papers  from  the  period  aforesaid  to 
the  date  of  this  report,  your  trustee  has  received  but  one  pro- 
posal for  a  purchase,  which  he  has  accepted  by  entering  into  a 
written  contract,  herewith  filed,  with  the  purchaser,  from  which 
it  will  appear  that  he  has  sold  the  right,  title,  interest  and  es- 
tate of  Jama  Cunmr^ham,  deceased,  in  and  to  the  lands  men- 
tioned therein,  to  Joeofr  Markeli,  of  Frederidt,  for  the  gross 
sum  of  $3,000 — said  sum  to  be  paid  in  cash  upon  the  par- 
chaser  being  notified  by  the  trustee  of  the  final  ratificalim  of 
this  sale;  that  said  MarkeU  is  a  man  of  means,  and  able  to 
meet  his  engagement  to  pay  at  the  time  stipulated.  The 
trustee  reported  briefly,  the  reasons  that  induced  him  to  sell 
so  large  a  number  of  acres  for  nominally  so  small  a  lum. 
*'  He  found  that  he  could  not  sell  by  the  acre,  unless  he  would 
undertake  to  have  the  land  surveyed,  as  the  present  purchaser 
refused  to  be  governed  by  the  number  of  acres  expressed  ia 
the  patents,  he  having  been  informed  that  the  area  of  the  said 
land  had  been  ascertained  by  calculations  based  upon  reference 
lines,  and  not  from  actual  measurement  of  the  land  by  a  survey 
of  the  same.  The  expense  of  the  survey  of  so  large  a  body 
of  land,  in  a  county  thinly  settled,  forbade  this  mode  of  ascer- 
taining the  true  quantity  of  land — your  trustee  having  been 
informed  by  a  practical  surveyor  that  it  would  cost  $800 
or  $800.  The  claim  of  title  to  "  Latent  Worth"  added  anotber 
impediment  to  a  sale  by  the  acre.  The  rough  and  mgged 
character  of  these  lands,  embracing  within  (heir  area,  mooo- 
tains — their  distance    from  any  market — their  great   length 
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and  poverty  of  breadth,  winding  for  miles  among  elder  tracts — 
Ibeir  present  trifling  intrinsic,  and  their  very  doubtful  pros- 
pective value,  all  combined  to  bring  the  mind  of  your  trustee 
to  the  conclusion,  tliat  he  could  not  effect  a  better  sale,  and 
he  accordingly  concluded  the  sale  noiv  reported.    The  trustee 
further  reported,  that  at  the  time  of  advertising  said  sale,  he 
gave  notice  to  the  creditors  of  said  James  Cunnit^hamj  de- 
ceased, to  file  their  claims,  with  the  vouchers  thereof,  in, 
&a  within  four  months  from  the  day  of  sale,  and  he  exhibits, 
as  part  of  this  report,  a  copy  of  the  first  said  notice  of  sale, 
marked  T.  R.  No.  1 ;  also  a  copy  of  the  said  second  notice  of 
sale,  that  with  a  view  of  placing  all  the  facts  which  have  come 
to  his  knowledge  before  the  Chancellor,  he  reports  that  on  the 
Sid  December,  1846,  a  certain  Henry  Wayman^  one  of  the 
parties  to  the  bill  filed  in  this  cause,  and  a  creditor,  as  he 
alleges,  of  said  Cunningham^  deceased,  wrote  to  your  trustee, 
stating  that  he  had  received  a  letter  from  Duff  Green  ^  of  Wash- 
ingtan  City,  inquiring  about  the  lands  embraced  by  the  decree 
in  this  cause,  as  he  wished  to  purchase  them  for  a  J^Torthem 
Company,  and  to  know  the  lowest  price  for  them ;  that  he, 
the  said  Wayman  had  answered  his  letter,  and  fixed  the  price 
at  fifty  cents,  which  he  thought  had  better  be  taken,  if  such  a 
sale  could  be  made  by  the  trustee,  or  the  writer.    To  this  let- 
ter your  trustee  replied,  expressing  his  readiness  to  receive  and 
consider  any  proposition  for  a  purchase  from  said  Chreeny  and 
desirii^  Mr.  Wayman  to  so  state  to  Mr.  Green;  from  that 
time  ttntil  the  24th  May,  1847,  nothing  was  heard  from  said 
^^^gman  or  Green.    On  said  day,  your  trustee  received  the 
'^^^^  herewith  exhibited,  marked  T.  R.  No.  3,  and  filed  as 
f^'^  of  this  report;  also  subsequently  the  letter,  herewith  filed, 
^'•i'te^  T.  R.  No.  4 ;  all  which  is  respectfully  submitted  to 
^  Consideration,  and  for  the  further  order  of  the  Chancellor. 

Contraci  of  sale  filed  by  Trustee. 

^tiicles  of  agreement  made  this  15th  May,  1847,  by  and 
^^^^en  George  iScAfey,  trustee  for  the  sale  of  certain  parts 
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of  the  real  estate  of  Jtaaet  Curmingham,  deceased,  of  the  one 
pari,  and  Jacob  MarktU,  of  the  other  part.  The  said  Schky 
hereby  agrees  to  sell  to  the  said  Markell  all  the  estate,  ri^t, 
title  and  interest  of  the  said  Jatntt  CunmngAam,  deceased,  of, 
IB  and  to  three  tracts  or  parcels  of  land,  viz :  "  GUn  Eyry" 
*^Latent  Wotih,"  and  "Muddy  Creek" — the  same  being  sitnale 
in  .^l^any  County,  in  the  said  Sute,  at  and  for  the  price  or 
sum  of  ^,000 — the  said  sale  to  be  subject  to  the  appro?aI  of 
the  said  court, — and  the  said  sum  of  $3,000  to  be  paid  by 
the  said  MarkeU  upon  the  ratification  of  the  above  sale  by 
the  Higk  Court  of  Chancery  of  Maryland.  And  the  said 
MarkeU,  on  his  part,  hereby  agrees  to  pay  the  said  sum  (tf 
$8,000,  for  the  interest  of  the  said  Cminntgham  in  and  to  the 
abore  described  lands,  upon  the  ratification  of  (he  sale  theretrf' 
by  the  H^h  Court  of  Chancery  <f  Maryland.  In  testimony  ' 
whereof,  the  said  parties  hare  hereunto  set  their  hands  and 
seals  on  the  day  aod  year  first  above  written. 

The  said  Schley,  on  his  part,  agrees  to  execute  a  good  and 
sufficient  deed,  conveying  the  interest,  right,  title  and  estate  of 
the  said  Cunningham  in  and  to  the  above  lands,  to  the  said 
Jacob  MarkeU,  upon  receiving  the  purchase  money  (hereof, 
as  above  stipulated:  and  as  further  and  more  particular  de- 
scriplion  of  the  above  lands,  and  not  as  guarantee  of  their  area 
or  contents,  it  is  herein  staled  that  '^Latent  Worth'''  is  supposed 
to  contain  ten  thousand  seven  hundred  end  sixty-one  and  six- 
eighths  acres  of  land-,  "Gfen  Eyry^^  four  thousaud  six  hon- 
dred  and  twenty-four,  and  '■  Mvddy  Creefc"  five  hundred  and 
sixty>five  and  one-eighlh  acres  of  land. 

Geo.  Schlbt.  [Seal.] 

Jacob  Markbll.   [Seal.] 

r.  R.  Ao.  1— TnM(ee>  Sale. 
"  By  virtue  of  a  decree  of  the  High  Court  of  Chancery  of 
Maryland,  I  vUl  offer  of  public  lak,  in  the  Town  of  Cumber- 
land,.oa  Tuesday,  the  Sth  September  next,  between  the 
hours  of  10  o^clock  A.  M.  and  4  P.  M.  (he  following  valuable 
real  estate,  (or  so  much  thereof  as  may  be  necessary  for  the 


OF  MARYLAND.  213 


Canningham  et  al.  vt,  Schley  d  al. — 1847. 


payment  of  debts^)  of  which  James  Cunningham  died  seized 
and  possessed,  situated  in  AUegany  County,  in  said  State. 

'*No.  1. — A  tract  of  land,  called  ^  Muddy  Creekj  containing 
fiire  hundred  and  sixty-five  and  a  half  acres. 

''No.  2. — A  tract  of  land,  called  '  GUn  £yry,^  containing 
four  thousand  six  hundred  and  twenty- four  acres. 

"No.  S. — A  tract  of  land,  called  *  Latent  Worth,'*  containing 
ten  thousand  seven  hundred  and  sixty-one  and  five-eighths 
acres. 

"  These  lands  lie  west  of  Cumberland,  at  no  great  distance 
from  the  Western  or  National  Turnpike  Road,  and  form  a 
portion  of  that  country,  usually  styled  '  The  GladesJ*  They 
are  admirably  adapted  to  the  growth  of  rye,  oats,  grass  and 
potatoes,  well  supplied  with  water  and  timber,  and  are  among 
the  best  grazing  lands  in  Maryland,  A  more  detailed  descrip- 
tion is  deemed  unnecessary,  as  those  desirous  of  purchasing 
are  invited  to  call  on  Mr.  William  Cunningham,  who  resides 
thereon,  and  who  will  shew  them  to  all  wishing  to  view  them. 

"  The  terms  of  the  sale  prescribed  by  the  decree,  are  as  fol- 
lows: one  third,  &c. 

"The  trustee  is  directed  to  convey  to  the  purchaser  or  pur- 
chasers, the  property  to  him  or  them  sold,  by  a  good  and  suffi- 
cient deed. 

"The  creditors  of  James  Cunmir^ham,  deceased,  are  hereby 
notified  to  file  their  claims,  with  the  vouchers  thereof,  in  the 
Chancery  Office,  within  four  months  from  the  above  day  of 
sale.  Gbo.  Schlbt,  TrusteeJ*^ 

Atgust  1 5th. 

T.  R.  J\ro.  2.— Trustee's  Sale. 

By  virtue  of  a  decree  of  the  High  Court  of  Chancery  of 
Maryland,  I  irill  offer  at  private  sale,  (having  failed  to  sell  at 
pohlic  sale,)  the  following  valuable  real  estate,  or  so  much 
thereof  as  may  be  necessary  for  the  payment  of  debts,)  of 
which  James  Cunningham  diedf  seized  and  possessed,  situate  in 
Allegany  County  in  said  State,  &c.  then  as  in  the  above  notice 
of  sale. 
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T.  R.  JVo.  3. 

WatUngton,  Zith  May,  1847. 
Sir, — My  father  was  authorized  by  JUr.  Wdyman  (o  sell 
Cwmingham'i  lands  in  ^ll^any — fiAeea  thousand  nine  hun- 
dred  and  tifly  acres — and  has  made  a  sale  in  conronnity  with 
Mr.  Wayman't  instructions.  I  see  by  an  advertisement  in  a 
CutrJxrland  paper  that  you  are  a  trustee,  under  a  decree  of  the 
court,  (o  make  the  conveyauce ;  will  you  please  let  me  know, 
by  return  mail,  whether  you  are  prepared  to  make  the  convey- 
ance, or  whether  it  must  be  first  ratified  by  the  court,  and 
whether  it  will  be  convenient  for  you  to  come  here  to  receive 
the  money  and  make  the  conveyance. 

Your  ob't  servant, 
George  Scklej/,  E$q.  Bex.  E.  Gkeem. 

T.  R.  A*o.  4. 

Waihmgtony  10  June,  1847. 
Dear  Sir, — During  the  last  winter,  1  was  authorized  by  Mr. 
Jfaynian  to  sell  three  tracts  of  land,  situated  in  ^llegani/,  con- 
taining near  sixteen  thousand  acres,  at  50  cents  per  acre,  for 
which  he  was  to  allow  me  a  commission  of  4  per  cent,  on  the 
sale.  On  the  16th  April,  I  wrote  to  him  that  I  had  made  a 
sale,  subject  to  the  examination  of  the  party,  and  that  he  must 
hold  himself  in  readiness  to  make  the  deed.  On  the  24th 
May,  I  wrote  to  him  through  my  son,  saying,  that  the  arrsnge- 
ment  was  concluded,  and  wished  to  know  when  and  where  be 
would  receive  the  money.  In  reply,  he  wrote  to  me  that  you, 
as  trustee,  had  sold  the  land  to  other  parties,  and  in  reply  to  a  let- 
ter to  you,  you  wrote  to  the  same  effect.  I  have  since  received 
letters  from  Mr.  Thoauu  and  Mr.  Marktll,  saying  that  they 
had  purchased  from  you.  I  have  seen  Mr.  Wayman,  and  be 
will  oppose  the  ratification  of  the  sale  made  by  you,  and  he 
requests  me  to  report  the  sale  made  by  me  to  you.  I  have 
sold  the  lands  to  Benjamin  E.  Grten  for  fifty  cents  per  acre,  and 
he  is  prepared  to  pay  the  money  as  soon  as  the  requisite  deeds 
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are  delivered.    I  write  this  that  yoa  may  also  report  these  facts, 
(hat  the  whole  subject  may  be  before  the  Chancellor. 

Yours  truly, 
Ocorgt  SchUy,  Eiq.  Duff  Grbbn. 

The  Chancellor  passed  an  order  of  ratification  niri  the  17th 
August,  1847. 

The  defendant,  Wiaymany  excepted  to  the  sale. 

Ist  Because  the  puhlic  were  not  properly  advised  of  the 
title  in  the  property  thus  sold,  which  the  trustee  had  die  power 
to  sell.  The  trustee  does  not  state  in  any  of  his  advertisements 
the  names  of  the  parties  to  the  suit  in  Chancery,  or  the  date  of 
the  decree, — and  as  various  deeds  were  executed  by  Jamei 
(kmnmghamj  and  the  trustee  lived  remote  from  the  land, 
proper  information  could  not  be  readily  obtained,  and  espe- 
cially as  it  did  not  appear  by  the  said  advertisements  that 
the  titles  of  your  petitioner  and  Richard  G.  StockeUy  mortga- 
gees and  trustees,  were  directed  to  be  sold  by  the  said  decree. 

The  trustee,  in  his  advertisement*  states  that  he  sells  ^'  the 
laod  of  which  James  Cunningham  died  seized  and  possessed, 
&c^  and  not  the  title  of  the  parties  to  the  suit,  as  directed  by 
the  decree.  Whereas,  by  the  proceedings,  it  does  appear  that 
Cminingham  had  conveyed  all  this  land,  by  deed  of  trust  in 
his  life-time,  to  your  petitioner — ^the  original  of  which  deed  is 
herewith  filed. 

2d.  Because  the  trustee  did  not,  in  fact,  sell  all  the  interest 
of  the  parties,  as  by  the  decree  he  was  bound  to  do,  but  sold' 
ody  the  interest  and  title  of  which  Jamei  Cunningham  died 
seised,  as  will  appear  by  his  report,  and  the  contract  of  sale, 
exhibited  with  his  report,  and  his  letter  to  this  petitioner, 
herewith  filed. 

3d.  Because  there  was  alleged  to  be  an  outstanding  tax-title 
io  scMne  purchaser  under  the  tax  laws,  which  title  your  peti- 
tioner found,  on  consulting  an  attorney,  was  so  defectiye  as  to  be 
worthless;  yet  to  preyent  any  supposed  injury  which  a  tax-title 
might  cause  in  the  contemplated  sale,  your  petitioner  had  a 
l^al  tender  of  the  taxes,  and  the  premium  and  costs  made  in 
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due  time  aad  according  to  law,  so  as  to  entUle  him  to  redeem 
the  same,  if  it  had  been  regularly  sold,  which  teoder  was  re- 
fused by  the  said  tax  purchaser,  wbereb;  your  petitioner  is 
advised  that  the  right  of  the  said  tax  purchaser,  if  any  be  had, 
was  released,  and  the  tide  became  re-invested  in  the  former 
owners,  which  iofonnalion,  in  relation  to  the  tender,  &c.  as 
above  stated,  this  petitioDer  believes  was  unknown  to  the  said 
trustee  at  the  time  of  the  sale,  as  will  appear  b;  the  papers 
herewith  filed,  and  which  lie  intended  to  commmunicate  before 
the  sale  thereof. 

4th.  Because  this  petitioner,  by  reason  of  the  facilities 
afforded  him,  having  for  a  long  time  been  negotiating  for  the 
sale  of  this  property,  as  he  thought  he  had  a  right  to  do,  wilb 
-  the  approhatloa  of  the  trustee,  did,  before  the  sale  made  bj 
(he  trastee  reported,  actually  contract  for  the  sale  of  this  land, 
at  the  rate  of  fifty  cents  an  acre,  for  the  quantity  as  called  for 
by  the  patents,  without  survey,  containing  by  the  estimate  aboat 
sixteen  thousand  acres — to  Benjamin  E.  Green  and  Duff  Green, 
or  one  of  them;  the  cash  to  be  paid  at  the  ratification  of  the 
sale  and  the  delivery  of  the  deed,  deducting  therefrom  five  per 
cent,  allowed  the  said  Duff  Gretn  for  making  the  sale  thereof, 
as  will  appear  by  Exhibits  H.  W.  Nos.  5,  &c.  and  making  tbe 
purchase  money  nearly  $8,000,  (all  of  which  he  thought  he 
was  doing  with  the  approbation  of  (he  trustee,)  whereas  tbe 
trustee^s  sale  was  for  only  (3,000;  that  immediately  on  tbe 
communication  of  these  terms  of  sale  by  Grttn,  this  petitioner 
made  the  same  known  to  the  said  tnistee,  as  he  bad  done  during 
the  previous  negotiations,  and  was  surprised  to  bear  that  the 
trustee  had  made  sale  as  aforesaid,  to  Jac<A  Mttrkeil  and  others, 
without  any  previous  notice  to  this  petitioner. 

5th.  Because  this  petitiiner,  in  al)  his  coDversations  and  cor- 
respondence with  the  said  trustee  and  FrancU  Thomatf  one  of 
the  purchasers,  and  with  all  interested,  had  insisted  on  obtain- 
ing not  less  than  fifty  cents  per  acre — a  sum  which  the  proper!  j 
is  fully  and  fairly  worth,  and  made  the  same  known  to  all  tbe 
said  persons. 

6tb.  Because  the  said  sale,  as  reported  by  tbe  said  trustee. 
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WW  a  prwate  sale,  made  without  any  notice  given  to  the  public 
generally,  or  to  your  petitioner  in  particular, — although  your 
petitioner  expected  a  public  notice  thereof;  and  although  it 
was  known  to  the  said  trustee,  and  to  the  said  Francis  Thomasy 
as  your  petitioner  believes,  that  your  petitioner  was  negotia- 
ting with  the  said  Chreen  for  the  sale  of  these  lands,  as  will  ap- 
pear by  reference  to  the  trustee's  report,  and  the  exhibits  here- 
with filed,  marked  ExhibiU  H.  W.  Nos.  2,  &c. ;  that  the  court 
will  ratify  and  confirm  the  sale,  so  as  aforesaid  made  by  the 
said  Henry  Wayman  to  the  said  Duff  Qreeny  after  setting  aside 
the  sale,  so  as  aforesaid  reported  by  the  said  trustee. 

7th.  That  the  said  George  Sehky  has  not  executed  a  bond 
for  the  faithful  performance  of  his  duties  as  trustee,  according 
to  law  and  the  terms  of  the  said  decree — the  paper  filed  by  the 
said  Otorge  Schley  having  no  stamp  thereon. 

8th.  Also,  because,  since  the  ofier  to  purchase  made  to  the 
tmstee  by  Jacob  Markell  and  others,  as  reported,  the  Baltimore 
ond  Ohio  Railroad  Company  have  fixed  on  their  ioesiem  ter" 
minvf,  and  are  about  to  prosecute  the  continuance  of  their 
RoHroad  to  the  Ohio  river,  which  road  will  pass  near,  if  not 
through  the  lands  for  which  the  offers  aforesaid  were  made, 
and  thereby  has,  since  said  offers,  greatly  increased  the  value 
of  said  lands. 

Exhibit  H.  W.  No.  1,  was  the  indenture  made  on  the  21st 
October,  18S5,  between  James  Cunningham  and  Catherine 
Cunninghamj  his  wife,  of  the  one  part,  and  Henry  Wayman 
of  the  other  part,  for  the  trust  under  which  the  decree  passed. 

The  record  contained  letters  from  Geo.  Schley^  the  trustee, 
to  Henry  Wayman;  from  Dti/f  Green  to  F.  H,  Thomas,  in- 
terested in  the  purchase  from  Thomcu  to  Chreen  and  Wayman; 
a  contract  of  the  9th  June,  1847,  between  Wayman  and  Greenj 
for  the  sale  of  the  land,  with  the  conditions  of  such  sale.  Let- 
ters from  Green  to  George  Schley;  all  which  are  sufficiently 
adverted  to  in  the  opinion  of  the  Chancellor  in  this  cause. 

The  trustee,  George  Schley<t  in  reply  to  the  first  objection  to 
the  ratification  of  his  sale,  stated  that  by  reference  to  his  report 
and  accompanying  vouchers,  it  will  appear  that  the  sale  of  the 
28        V.6 
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land  of  Jamet  Cunnir^ham,  deceased,  was  advertised  in  foar 
newspapers ;  two  in  the  county  where  the  lands  were  situate, 
one  in  Washington  County,  and  one  in  ihe  City  of  Baltimort. 
The  trustee  deemed  the  notice  of  sale  sufficiently  diffused  by 
the  extended  circulation  of  these  papers.  The  advertisement 
otTered  for  sale  the  real  estate,  (or  so  much  thereof  as  might 
be  necessary  for  the  payment  of  debts,)  of  which  Jama  Cim- 
ningham  died  seized  and  possessed,  situate  wAUegany  County. 
The  decree  directed,  that  the  real  estate  of  Jama  Cunntngham, 
deceased,  in  the  proceedings  mentioned,  or  so  much  thereof  is 
might  he  necessary  for  the  payment  of  his  debts,  should  be 
sold.  It  will  be  perceived  that  the  advertisement  is  "ad  Hem" 
with  the  decree,  and  in  compliance  therewith,  your  trustee 
admits  that  the  idea  that  it  was  necessary  for  him  to  state  in 
his  advertisement  the  names  of  the  parties  to  the  suit,  and  the 
date  of  the  decree,  has  never  been  diffused  as  widely  as  his 
notice  of  said  sale.  The  novelty  of  the  objection  attracted 
the  attention  of  this  respondent  to  the  various  notices  of  sale, 
under  decrees  of  the  High  Court  of  Chancery,  to  be  found  in 
the  BaUimon  papers ;  and  in  no  instance  has  be  been  able  to 
find  the  names  of  the  parties,  and  the  date  of  the  decree  staled. 
Upon  consultation  with  some  of  the  oldest  practitionera  in  said 
court,  he  discovered  that  Ihe  idea  aforesaid  was  as  novel  to 
them,  as  it  confessedly  is  to  this  respondent. 

2d  Objection. — In  reference  to  this  objection,  the  trustee 
states  now,  as  already  stated  in  his  report,  that  objection 
was  made  by  the  purchaser  to  your  trustee  determining 
the  number  of  acres  of  land  by  the  number  expressed  in  the 
patents,  and  that  further  difficulty  was  made,  because  of  the 
cloud  hanging  over  the  title,  by  reason  of  the  claim  of  title 
under  a  sale  made  by  the  collector  of  taxes  of  ^U^any  County. 
To  guard  against  all  difficulty,  either  as  to  title,  or  number  of 
acres,  your  trustee  proposed  t6  sell  Cunningham'$  interest,  as 
contra-distinguished  from  any  claim  of  title  to  be  asserted  by 
strangers,  or  abatement  of  price,  to  be  claimed  because  of  de- 
ficiency of  number  of  acres,  conceivii^  that  be  was  in  this 
mode  sdling  all  be  was  autborized  by  said  decree  to  sell, 


OF  MARTLAND.  219 

Cnnninghaia  et  al.  v*.  Schley  *t  al. — 1847. 

• 

^t  beneficially  for  said  estate;  and  the  purchaser  being  all 

^e  while  under  the  impression,  that  he  was  buying  all  that  said 

decree  authorized  to  be  sold.    In  making  the  sale  in  the  mode 

he  did,  your  trustee  was  governed,  in  great  measure,  by  the 

suggestions  of  an  experienced  and  distinguished  solicitor,  as 

iriJJ  appear  by  the  letter,  herewith  filed,  marked  G.  S.  No.  1. 

Sd  Objection. — The  facts  set  forth  in  this  objection  are 
novel  to  the  trustee,  except  that  he  had  heard  that  one  or  more 
attorneys  had  pronounced  said  sale  defective. 

4th  Objection. — Your  trustee  most  positively  9nd  em« 
phatically  denies  any  communication  on  the  part  of  Mr. 
Watpnan^  of  a  sale  made  by  said  Wayman  to  Green^  until 
ofkT  your  trustee  had  mttde  the  sak  reported  by  /itm, — ^and  he 
herewith  exhibits,  as  part  of  this  answer,  the  only  letter  he 
received  from  said  Wayman  prior  to  said  sale,  on  the  subject 
of  a  purchase  by  said  Green  of  said  lands.  Your  trustee  also 
exhibits,  as  part  of  this,  his  answer,  a  letter  from  said  Wayman^ 
which  sufficiently  explains  why  the  trustee  was  ignorant  of  the 
offer  of  Green^  until  it  was  too  late  to  accept  it. 

5th  Objection. — Your  trustee  has  answered  this  objection 
in  his  report,  and  he  refers  your  Honor  to  it,  as  containing  his 
views  of  the  value  of  said  lands. 

6th  Objection. — In  answer  to  this  objection,  your  trustee 
refers  to  the  printed  notices  of  private  sole  accompanying  his 
report 

The  said  trustee,  further  answering,  says  that  the  said  sale 
was  made  by  him  under  the  belief  at  the  time,  that  it  was  the 
highest  price  he  could  get  for  the  lands,  after  hating  in  vain 
it^  to  eeU  at  publie  aafe,  and  after  havir^  advertised  them 
f(fr  months  in  the  newspapers  at  private  safe,  mthout  an  offer. 

That  the  said  sale  was,  as  far  as  he  was  concerned,  a  fair 
Bod  bona  fide  sale,  and  one  that  he  supposed  at  the  time  he 
Oi^de  it,  would  be  regarded  and  treated  by  this  court  as  binding 
aod  obligatory  on  all  the  parties  as  if  it  had  been  made  under 
^  I^ammer,  when  he  first  offered  the  property  at  public  sale. 
1'}  however,  he  is  mistaken  in  this,  and  the  said  sale  should 
^  ^t  aside,  he  will  then  proceed  to  ofi*er  the  said  land  for  sale 
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■gain,  in  sucb  manner  as  tiiis  Honorable  Court  ^all  order  and 
direct. 

The  objections  to  the  ratification  of  the  sale  were  farther 
atnwered  in  detail  by  Jacob  JUarkell  and  FrandB  Thofiua, 
parties  inleresled  in  the  purchase.  They  filed  a  litgt  num- 
ber of  letters,  to  which  no  further  notice  need  be  paid  thin 
what  is  contained  in  the  Chancellor's  opinion. 

The  letters  were  all  admitted  to  be  ori^nals. 

The  exceptions  to  the  sale  having  been  beard,  the  Chan- 
cellor,  (JoHMSOH,)  on  tbe  10th  September,  1847,  delivered  the 
following  opinion : — 

On  the  6tb  December,  1843,  a  creditor's  bill  was  filed  in 
this  court  by  OMa  and  (4hen,  as  the  executors  of  Robtrt 
Olittr,  the  administrators  of  Horatio  McPhersotty  and  the 
adminiBtrators  of  John  McPhanon,  against  the  heirs  of  Jama 
Cunnir^htan,  who  died  in  November,  1835,  for  the  sale  of  his 
real  estate,  the  personal  being  insufficient  to  pay  his  debt*. 
The  said  real  estate  was  stated  in  tbe  bill  to  consist  of  a  tract 
called  "QUn  Eyry,"  a  tract  called  "Latent  Worthy  and  a 
tract  called  "Muddy  Creeky"  lying  in  .SUtgany  County  in  this 
State ;  one  other  tract  called  ^^Ckenot  Dale"  and  other  parcels 
of  land  in  this  State. 

[t  was  alleged  in  the  hill,  that  Cuttmngham  in  his  life-time 
had  execnted  a  mortgage  of  a  portion  of  his  lands  to  Hemy 
Wayman  and  Richard  G.  Stockett ;  but  of  what  portion,  or 
for  what  purpose,  the  complainants  did  not  know.  That  on 
tbe  SIst  October,  in  the  year  1835,  he,  Cunnmgham  and  wife, 
executed  a  deed  of  trust  to  the  said  Wayman,  but  that  the 
trustee  had  neglected  and  refused  lo  execute  tbe  trusts  in  any 
manner. 

The  heirs  of  Cunningham,  his  personal  representatives,  and 
Stockett  and  fFayman,  were  made  parties  defendants. 

The  deed  from  Cunningham  and  wife  to  dayman,  conveys 
to  the  latter  the  before  mentioned  tracts  of  land,  lying  ui  ^B»- 
gany  County,  of  which  "Laitvt  WorQC  is  said  to  contain  lea 
thousand  seven  hundred  and  sixty-one  acres,  more  or  less; 
"Glen  Eyry"  four  thousand  six  hundred  and  twenty-four  acres; 
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and  ^^Muddy  Creek^^  five  hundred  and  sixty-five  acres,  more  or 
less ;  and  the  trusts  are,  that  Wayman  and  his  heirs  may  raise 
by  a  sale  of  the  property  as  much  money  as  will  pay  the  debts 
for  which  he  is  liable  as  the  surety  of  Cunningham^  in  the  first 
place — ^then  to  reimburse  him  for  such  sums  as  he  may  advance 
for  the  said  Cunningham — then  to  pay  such  other  debts  as  the 
said  Wayman  may  consider  just  and  equitable — then  to  pay  the 
expenses  of  the  trust — and  lastly,  to  pay  over  the  surplus  to 
the  gprantor,  his  heirs,  executors  or  assigns* 

Upon  this  bill,  the  Chancellor,  on  the  13th  April,  1846, 
passed  a  decree,  directing  that  the  real  estate  of  Jama  Can- 
ningham,  deceased,  in  the  proceedings  mentioned,  or  so  much 
thereof  as  may  be  necessary  for  the  payment  of  his  debts,  be 
sold,  and  appointing  George  Sehleyy  of  Washington  County, 
trustee,  to  make  the  sale.  This  decree  is  in  common  form, 
first  requiring  the  trustee  to  give  bond,  and  then  to  sell,  after 
giving  three  weeks  notice  of  the  sale,  as  usual. 

The  trustee  gave  the  prescribed  bond,  which  is  dated  on  the 
29th  April,  1846;  but  which  was  not  filed  and  approved  until 
the  7th  of  the  then  following  July. 

On  the  17th  June  last,  the  trustee^s  report  of  his  proceedings 
under  the  decree  was  filed.  In  this  it  is  stated,  that  having 
bonded  as  required  by  the  decree,  and  having  advertised  the 
said  lands  for  sale  as  therein  required,  in  two  newspapers  in 
Cwnhtrlandy  one  in  Hagerstawny  and  one  in  Baltimorey  he 
attended,  pursuant  to  the  notice,  at  Cumberland^  on  the  8th 
September,  1846,  and  offered  the  lands  for  sale;  that  he  was 
then  notified  of  a  claim  of  title  to  ^^Lateni  Worthy^  growing 
Ottt  of  a  sale  of  the  same  by  the  collector ;  that  the  highest 
bid  he  could  get  for  said  tract  was  five  cents  per  acre.  For 
^^Gkn  Eyry^  but  m  cents  was  bid,  and  for  ^' Muddy  Creeh^^ 
hsetUy-six  cents  per  acre  was  the  best  bid,  which  bids  the 
trustees  refused  to  take,  and  consequently,  no  sale  was  made 
at  that  time. 

That  shortly  afterwards,  he  re-advertised  the  land  in  the  two 
Cumberland  papers,  to  be  sold  at  private  sale,  and  although  the 
advertisement  had  been  continued  from  that  period  to  the  date 
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of  the  report,  but  one  proposal  had  been  made  for  a  pnrchate, 
which  ihe  trustee  accepted  by  enleriD^  into  a  written  contract 
nilh  the  purchaser,  filed  with  the  report,  from  which  it  will 
appear  that  he  had  sold  (he  right  and  estate  of  Jamtt  Cunniii;' 
ham,  deceased,  in  the  lands,  to  Jacob  MarkeU,  for  the  gnu 
sum  of  $3,000,  to  be  paid  id  cash,  upon  the  purchaser  beiag 
notified  by  the  trustee  of  the  final  ralificalioo  of  the  sale. 

The  trustee  then  proceeds  to  state  in  detail  the  reasons  which 
induced  him  to  sell  so  large  a  number  of  acres,  for  nominally 
■o  small  a  sum,  which  reasons  were  satisfactory  to  hi*  mind, 
conducting  him  lo  the  conclusion  that  he  could  not  effect  a 
better  sale. 

The  trustee  further  states,  that  on  the  8Sd  December,  1846, 
the  defendant,  Wayman^  wrote  him,  stating  that  he  had  re- 
ceived a  letter  from  a  certain  Duff  Green,  of  fVathington  Cily, 
enquiring  about  these  lands,  as  he  wished  to  purchase  them  for 
a  Northern  Company,  and  to  know  the  lowest  price  for  then; 
that  Wagman,  in  answering  (he  letter,  had  fixed  the  price  at 
fi/ly  cents,  which  he  thought  had  better  be  taken,  if  such  a  sale 
could  be  made  by  the  trustee  or  the  writer;  that  the  trustee 
replied,  expressing  his  readiness  to  receive  and  consider  any 
proposition  for  a  purchase  from  said  Orem,  and  desirit^  Waf- 
man  so  to  say  lo  Orttn;  but  from  that  time  to  the  Mth  May, 
1847,  nothing  was  heard  from  either  dayman  or  Gntn — that 
<m  that  day,  he  received  a  letter  from  Benja.  E.  Cheat,  marked 
T.  R.  Ko.  3,  and  filed  with  the  report — and  afterwards  another 
letter  from  Di^  Grem,  dated  the  10th  June,  1847,  also  filed, 
marked  T.  R.  No.  4. 

The  agreement  between  the  trustee  and  JlfaHcell,  signed  and 
sealed  by  them  referred  to,  and  filed  with  the  report,  is  dated 
the  i5th  JMay,  1847,  and  states  that  Schley  agrees  to  sell  to 
JIfarfcell,  all  the  estate,  right,  title  and  interest  of  the  said 
Jama  Cunningham,  deceased,  of,  in  and  to  the  said  lands,  viz: 
"Glen  Eyry,"  "  Latent  Worth"  and  *'  Muddy  Crtek,^  for  the 
aam  of  $3,000 — the  sale  to  be  subject  to  the  approval  of  the 
court,  and  the  money  to  be  be  paid  upon  Ihe  ratification — the 
intereit,  right,  title  and  estate  of  Cunningham  to  be  conveyed 


OF   MARYLAND.  223 


Cuiuuiighftm  et  al.  «t.  ScbJey  et  al. — 1847. 


by  the  trustee  upon  the  payment  of  the  purchase  money,  as 
stipulated  by  MarkcU ;  and  then  by  way  of  further  descrip- 
tioo  of  the  lands  sold,  and  not  as  a  guarantee  of  their  area  or 
contents,  it  is  stated  in  the  contract  that  they  are  supposed  to 
contain  the  quantity  of  acres  already  mentioned. 

In  the  trustee^s  advertisement  of  the  public  sale,  to  take 
place  on  the  8tb  September,  1 846,  he  says,  that  by  virtue  of 
a  decree  of  the  High  Court  of  Chancery  of  Maryland^  I  will 
otkt  at  public  sale  in  CunUferlandj  on  Tuesday,  the  8th  Sep- 
tember  next,  between  the  hours  of  10  A*  M.  and  4  P.  M.  the 
following  valuable  real  estate,  (or  so  much  thereof  as  may  be 
necessary  for  the  payment  of  debts,)  of  which  Jamet  Cunning" 
ham  died  seized  and  possessed.  The  lands  are  thss  described 
as  lying  west  of  Cumberland^  at  no  great  distance  from  the 
Wutim  or  JSTaHonal  Road,  and  form  a  portion  of  that  coun- 
try, usually  styled  *^  The  Glocte^,"  and  by  their  names  and  the 
BUfflber  of  acres  already  stated,  as  being  contained  in  each 
tract 

Purchasers  are  then  invited  to  call  on  JUr,  William  Cun- 
ntngfAom,  who  is  stated  to  reside  thereon,  who  will  shew  the 
lands;  and  the  terms  of  sale,  as  prescribed  by  the  decree,  are 
then  given,  to  wit:  one-third  cash  on  the  day  of  sale,  or  its 
ratification,  and  the  residue  in  one  and  two  years  from  the  day 
of  sale ;  and  upon  these  terms,  they  are  advertised  to  be  sold. 

This  advertisement  appeared  for  the  first  time  in  the  Hagers" 
tawn  paper,  on  the  lOtb  August,  1846,  and  from  thence  it  was 
copied  into  other  papers,  as  therein  directed. 

In  the  advertisement  of  the  private  sale,  which  appeared  in 
the  Cumberland  papers  for  the  first  time  on  the  10th  Novem- 
ber, 1846,  the  same  description  is  given  of  the  lands,  and  it 
corresponds,  in  all  respects,  with  the  previous  advertisement, 
except  that  the  trustee  says  he  will  offer  the  lands  at  private 
sale,  having  failed  to  sell  at  public  sale. 

On  the  28th  June,  1847,  Henry  Wayman  and  the  heirs  of 
Jamee  Cunningham,  filed  exceptions  to  the  ratification  of  the 
^  reported  by  the  trustee  upon  various  grounds ;  and  upon 
the  same  day  an  order  was  passed,  fixing  the  first  day  of  the 


2S4  CASES   IN  THE  COURT  OF  APPEALS 

CuDniDi^um  tl  at.  vi.  Schlej  et  tU. — 1847. 

present  month  for  the  heariDg.  Upon  notice  being  served  upon 
the  parties  in  interest  and  upon  the  trustee,  the  trustee  and  tnro 
of  the  parties,  to  wit :  Markell,  the  purchaser,  and  fVimcif 
Thomai,  who  it  appears  was  concerned  in  the  purchase,  have 
answered,  and  a  correspondence,  to  some  extent,  between  the 
several  persons  concerned,  and  the  trustee,  has  been  filed,  and 
upon  the  said  exceptions  and  answen,  and  this  corresponcleDce, 
the  case  has  been  ai^ued.  The  letters  are  admitted  to  be 
genuine,  and  to  hare  the  same  effect  as  if  regularly  prored 
under  an  order;  but  facts  affirmed  in  these  letters  are  not  ad' 
mitted  by  the  purchasers,  and  are  excepted  to.  It  would 
occupy  too  much  space  to  recapitulate  the  facts  and  arennents 
contained  jn  the  answers  to  the  exceptions  and  the  corres- 
pondence. The  Chancellor  has  read  the  papers  with  the 
utmost  care,  and  will,  in  the  ohserrations  he  is  about  to  make 
upon  the  exceptions  to  the  sale,  slate  the  result  to  which  hii 
mind  has  been  brought,  by  a  deliberate  consideration  of  the 
whole  case. 

The  first  objection  taken  to  the  sale  is,  that  the  public  were 
not  properly  advised  of  the  title  in  the  property  thus  sold, 
which  the  trustee  had  the  power  to  sell. 

This  objection  rests  upon  the  supposition,  that  the  trustee 
should  have  stated  in  his  advertisement  the  names  of  the  par- 
ties to  the  suit  in  waich  the  decree  passed,  and  the  several 
deeds  creating  incumbraeces  upon  the  property. 

The  decree,  it  will  be  recollected,  directs  that  the  real  es- 
tate of  Jamei  CmmiKgAam,  deceased,  in  the  proceedings  meo' 
tioned,  or  so  much  thereof  as  may  be  necessary  to  pay  his 
debts,  be  sold.  It  does  not  say  in  terms,  that  the  tide  of  the 
parties  to  the  suit  shall  be  sold,  though  no  doubt  a  sale  under 
the  decree  would  pass  such  title. 

The  language  of  the  advertisement  is: — 

By  virtue  of  a  decree  of  the  High  Conrt  of  Chanceiy, 
there  will  he  sold  certain  real  estate,  naming  the  tracts,  and 
giving  their  locality,  of  which  James  Catmmgham  died  seized 
and  possessed.  It  does  not  say  his  title  alone  will  be  sold,  bat 
the  lands  of  which  he  died  seized  and  possessed.    The  public 
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^^  ^tified  by  this  advertisement  that  these  lands  were  to  be 

sold  Qiider  a  Chancery  decree,  to  which  decree,  of  course, 

tbere  most  be  parties;  and  I  am  of  opinion,  that  in  the  absence 

^' evideoce,  that  competition  in  the  purchase  was  prevented  by 

^  character  of  the  advertisement,  or  that  the  sale  was,  in  any 

'wpect  prejodiced  thereby.    It  seems  to  me  it  should  not  on 

this  account  be  vacated.    A  reference  to  the  Chancery  pro* 

ceedij^s,  to  which  the  public  was  directed,  would  have  shown 

irbo  were  the  parties,  and  what  title  was  to  be  sold.    The 

trustee's  advertisement  referred  to  the  fountain  of  his  au* 

Ukority — described  the  lands  to  be  sold  by  name  and  locality, 

and  gave  such  other  information  respecting  them  as  would 

enable  persons  disposed  to  purchase  to  ascertain  all  that  it 

was  material  they  should  be  informed  of 

The  Chancellor  does  not  think,  from  an  examination  of  the 
forms  of  advertisements  of  Chancery  sales  usually  employed, 
that  such  precision  as  is  insisted  upon  by  the  counsel  for  the  par* 
ties  objecting  to  this  sale,  has  been  supposed  to  be  necessary. 
The  second  objection  is,  that  the  trustee  did  not,  in  fact, 
sell  the  interest  of  the  parties  to  the  suit,  but  only  the  interest 
and  title  of  which  Jama  Cunmngham  died  seized. 

The  purchasers,  in  their  answers  to  these  exceptions,  take 
a  different  view  of  the  matter;  but  conceding  that  this  excep- 
tion states  truly  the  nature  and  extent  of  the  interest  purchased 
by  Markell,  still  this  seems  to  be  an  objection,  which  only  the 
purchasers  themselves  could  take,  as  they,  and  they  alone,  are 
inJQied  by  it  Besides,  it  may  not  be  unworthy  of  remark, 
that  the  sale  reported  by  the  trustee  disposed  of  precisely  that 
interest  in  the '  lands  of  which  Cunmr^ham  died  seized ;  and 
the  answer  of  Waytnan  to  the  bill  under  which  they  were 
told  states,  '^  that  he  died  seized  in  fee  of  the  several  tracts 
of  lands  named  and  described  in  the  bill  of  complaint'^ 

The  third  objection  has  reference  to  the  cloud  upon  the 
title,  which,  it  is  su|qposed,  might  readily  have  been  removed; 
bot  which  the  trustee  was  not  in  a  condition  to  remove,  by 
'^^Q  of  his  ignorance  of  facta,  known  to  Waymanj  one  of 
*«  objectors. 
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This  objectiOD  ma;,  perhaps,  be  opea  to  the  observatioa, 
tbat  if  Wayman  kneir  of  any  fact  which  would  disperse  the 
cloud  vrbich  hung  over  the  title,  and  omitted  to  communicate 
it  to  the  trustee  in  due  time,  it  does  not  become  him,  when  a 
sale  has  been  made,  upon  the  ratification  of  which  other  parties 
interested  in  the  proceeds  are  insisting,  to  interpose  an  objec- 
tion upon  that  ground. 

It  is  true  that  when  a  sale  is  objected  to  upon  the  gronDd 
of  inadequacy  of  price,  which  inadequacy  may  be  traced  to 
doubts  about  the  title,  it  becomes  material  to  inquire  whether 
the  trustee  might  not,  by  reasonable  efforts,  hare  removed  the 
cloud ;  and  if  the  court  can  see  that  such  efforts  were  not  used, 
the  question  whether  the  sale  shall,  or  shall  not  be  ratified, 
may  be  affected  by  sncb  neglect.  Glttm  m.  Oapp^  II  QiU  fy 
Johnt.  I. 

But  from  (he  Tery  nature  of  the  doubt  about  the  title  in  this 
case,  it  was  impossible  that  any  diligence  on  the  part  of  the 
trustee  could  remove  it;  the  opinion  of  counsel  might  be  takra 
upon  the  subject,  but  nothing  short  of  the  judgment  of  the 
court  could  solve  the  question. 

It  appears  by  the  proceedings  that  the  party  who  purchased 
for  taxes,  asserted,  and  was  determined  to  muntain,  the  title 
thus  acquired. 

The  fourth  and  fiS\h  objections  are  based  upon  an  alleged 
inadequacy  of  price,  and  upon  negotiations  carried  on  by  Jtfr. 
Waymim  for  (he  sale  of  the  property,  which  resulted  as  stated, 
in  selling  at  a  price  much  higher  than  (he  price  obtaioed  bj 
the  trustee;  that  inadequacy  of  price  will  not  induce  the  court 
to  vacate  a  sale,  in  other  respects,  unexceptionable,  unless  socfa 
inadequacy  is  so  gross  as  to  indicate  a  want  of  reaaonahle 
judgment  and  discretion  in  the  trustee,  was  said  by  Court  of 
Appeals  in  Glenn  vi.  Clapp,  1 1  Gill  Sf  Johna.  9. 

It  is  material,  therefore,  to  enquire  whether  the  inadequacy 
of  price  in  this  case  is  so  gross  and  palpable  as  to  indicate 
a  want  of  discretion  and  judgment  on  the  part  of  the  trustee. 
Looking  to  the  bid  made  on  the  8th  September,  1846,  when 
the  lands  were  offered  at  public  sale,  as  any  criterion  of  the 
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price  which  could  probably  be  obtained  for  them,  and  the  sale 
reported  sorely  cannot  be  condemned  upon  the  grounds  of  in- 
adequacy, since  the  sale  reported  is  for  a  much  larger  sum 
Ihan  was  offered  at  the  public  bidding. 

But  it  is  said,  that  although  the  price  bid  at  the  public  offer 
of  this  property,  was  less  than  the  sum  which  Markdl  and 
Thomas  proposed  to  pay,  yet  the  trustee  had  information  that 
D^otiatiotts  were  pending,  if  not  concluded,  by  fFayman^  for 
a  much  larger  sum, — and  that  under  such  circumstances,  the 
trustee  should  have  at  least  communicated  with  Mr.  Wayman 
before  he  made  a  sale.  The  Chancellor  thinks  that  the  reasons 
assigned  by  the  trustee  for  proceeding  as  be  did,  are  satisfactory ; 
and,  indeed,  Mr.  Wayman  himself  confesses,  that  be,  and  not 
the  trustee,  was  remiss  in  not  giving  information  at  the  proper 
time;  but  is  there  any  evidence  that  these  lands  are  worth 
more,  or  that  more  could  be  obtained  for  them  than  Markell 
and  Thomas  have  agreed  to  give  ?  and  emphatically,  it  may  be 
asked,  is  there  any  evidence  to  show  that  a  better  price  could 
have  been  had  on  the  1 5th  May,  1 847 ,  the  date  of  the  sale  ? 

The  letter  of  Dt^  Green  of  the  19th  August,  1847,  with  its 
conditions  and  qualifications,  cannot  be  regarded  as  an  offer; 
and  yet  it  is  the  only  one  which  has  been  made  for  the  pro- 
perty, except  such  as  may  be  found  in  the  correspondence  of 
the  same  party  and  his  son  with  Wayman ;  and  in  the  contract 
of  the  9th  June,  1847,  between  Wayman  and  Green,  which 
besides  containing  stipulations  which  render  it  totally  inad- 
missible, is,  in  effect,  withdrawn  by  the  letter  of  the  19th 
August  last.  In  fact,  though  this  property  has  been  in  the 
market,  by  advertisements  in  the  newspapers,  with  very  little 
intermission  from  August,  1846,  to  May,  1847,  the  offer  of 
Mr.  MarkeU  is  the  only  one  to  which  any  substantial  char- 
acter can  be  assigned,  besides  the  almost  nominal  bid  on  the 
8th  September,  1846. 

It  is  true  Mr,  Wayman,  by  a  paper  filed  on  the  7th  instant, 
agrees  to  give  $4,000  for  the  property,  on  the  terms  reported 
by  the  trustee;  but  this  offer,  in  my  opinion,  cannot  be  allowed 
to  have  much  weight  in  determining  whether  the  property  sold 
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previously  at  a  price  so  much  below  iU  nlue,  as  to  indicate  • 
want  of  reasonable  judgment  in  the  trustee. 

It  is  made  ailer  an  event  has  happened,  suhsequent  to  the 
reported  sale,  which,  in  the  opinioo  of  many  persons,  has  ea- 
hanced  the  value  of  the  property.  The  Chancellor  thinks  as 
was  said  by  the  Court  of  Appeals  in  the  case  of  Tpon  w. 
JIfidUe,  S  GUly  SSi,  that  the  validity  or  invalidity  of  the  sale, 
mast  depend  upon  (he  state  of  circumstances  eiistin;  at  the 
time  it  was  made.  The  clear  equity  of  such  a  principle  ateau 
undeniable. 

The  sixth  gronnd  relied  upon  for  not  ratifying^  this  sale  i> 
founded  upon  the  manner  in  which  it  was  made.  It  was  a  pri- 
vate (die,  though  the  decree,  which  is  in  comincm  form,  directs 
a  public  one ;  for  this  deviation  from  the  decree,  it  is  supposed 
the  sale  must  be  condemned. 

It  is  an  admitted  principle,  that  in  sales  made  by  the  agency 
of  trustees,  acting  under  decrees  of  a  Court  of  Chancery,  the 
conrt  is  the  contracting  party  on  the  one  side,  and  the  bidder 
on  the  other ;  the  trustee  being  regarded  as  (he  mere  agent  or 
attorney  of  the  conrt.  1  say  this  is  the  principle,  thot^h  unlike 
all  other  contracts,  one  of  the  contracting  parties  is  permitted 
to  sit  in  judgment  upon  the  contract,  and  pronounce  upon  ils 
validity  or  invalidity.  Glean  n.  Clapp,  1 1  601  fy  •fohni.  8- 
3  Bland,  638, 6S9. 

The  principle,  however,  is  understood  to  be  incontestible, 
and  as  has  been  conceded  in  the  ailment.  Chancellor  /Tm- 
son  has  laid  down  the  rule  which  should  govern  the  court  la 
deciding  upon  salts  made  under  its  authority.  In  the  case  of 
LfOWton  n.  The  State,  in  1804,  be  observed,  "that  rea»«» 
which  would  induce  him,  as  proprietor  or  trustee,  to  set  aside 
a  sale  made  by  his  agent,  should  determine  him,  as  Chancellor, 
to  refuse  his  approbation  to  a  sale  made  by  a  trustee. 

It  was  decided  by  the  late  Chancellor,  that  if  a  Imstee,  di- 
rected to  sell  at  public  sale,  does,  notwithstanding,  sell  at  pri- 
vate sale,  the  sale  will  be  confirmed,  if  satisfactory  reasons  are 
given  for  doing  so,  and  no  objection  is  made.  Andrem  tt- 
SeoUon,  i  Stand,  643. 
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The  counsel  by  whom  this  case  has  been  argued,  have  dif- 
fered as  to  what  was  meant  by  the  Chancellor  when  he  speaks 
of  no  objection  being  made ;  but  my  impression  is,  that  he 
must  have  meant  objections  of  sufficient  force  to  outweigh  the 
reasons  given  by  the  trustee  for  deviating  from  the  terms  of 
the  decree;  and  that  he  could  not  have  intended  that  reasons 
wbicb  would  be  satisfactory  to  him,  in  the  absence  of  objec- 
tioos,  should  be  overborne  by  the  mere  unsupported  veto  of 
toy  one  looking  to  the  court  as  the  vendor,  and  the  trustee  as 
its  agent,  acting  according  to  the  terms  prescribed  by  the 
former.     If,  for  reasons  deemed  sufficient  by  the  court,  the 
agent  departs  from  the  form  in  which  he  is  to  exercise  his 
authority,  who  could  have  a  right,  merely  upon  the  ground  of 
such  departure,  to  say  that  the  principal  should  not  ratify  the 
act  of  its  agent? 

If  the  principle  be  sound,  that  the  court  is  the  vendor,  and 
to  be  considered  the  proprietor  of  the  thing  to  be  sold,  such 
a  right  of  arbitrary  interdiction  on  the  part  of  any  one  cannot 
be  maintained. 

But  it  is  to  be  recollected  in  this  case,  that  the  trustee  did 

not  undertake  to  sell  these  lands  at  private  sale,  until  a  fruitless 

effort  had  been  made  to  dispose  of  them  according  to  the  terms 

of  the  decree;  and  that  even  after  he  had"^ failed  in  this  effort, 

they  were  constantly  kept  in  the  market  by  advertisements 

offering  them  at  private  sale.    It  is  not  the  case,  therefore,  of 

« trustee  who  has  undertaken  to  depart  from  the  terms  of  the 

authority  under  which  he  acts,  without  first  making  an  effort 

^0  comply  with  them,  but  it  is  the  case  of  a  deviation  from 

^oose  terms,  afler  an  ineffectual  endeavor  to  conform  to  them. 

'^  ^^  also  a  circumstance  very  material  to  be  considered,  that 

^"^  price  at  which  the  trustee  had  contracted  to  sell  these 

^'^B  greatly  exceeds  the  best  offer  he  could  get  for  them 

^^^  exposed  to  public  sale ;  and  another  very  strong  recom- 

^'^ation  of  the  sale  made  is  to  be  found  in  the  circumstance, 

.     ^    Ihe  property  was  never  withdrawn  from  the  public  eye, 

.       ^cpt  always  before  it  and  in  the  market,  by  advertisements 

^  ^^^  newspapers. 
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In  Tyton  vs.  Mickle,  S  GiU,  383,  a  private  sate  made  by  a 
trustee,  was  coDfirmed  by  the  court,  though  the  amount  of  the 
prirate  bid  was  considerably  leti  than  had  been  offered  for  the 
same  property  when  exposed  publicly ;  and  the  court  in  that 
case  say,  that  Chancery  will  always  ratify  an  act  when  done, 
which  upon  a  previous  application  would  have  been  authorized. 
It  is  true  that  in  the  case  of  Tyton  n.  MidtJe,  the  parties  in* 
terested  consented  to  the  sale ;  but  one  of  those  partiea,  and 
one  largely  interested,  was  a  minor,  and  therefore  incompetent 
to  consent.  Adopting  the  principle  of  the  Court  of  Appeals, 
that  an  act  when  done  will  be  ratified,  which  the  court,  if  ap- 
plied to  beforehand,  would  have  authorized,  I  am  of  opinion, 
that  the  objection  to  the  act  of  the  trustee  in  this  case,  founded 
upon  the  form  of  the  sale,  cannot  prevail;  and  il  seems  to  me 
that  upon  an  application,  setting  out  all  that  had  taken  place 
prior  to  the  sale  to  Mr.  JUarkeU,  the  trustee  would  have  been 
authorized  to  accept  his  offer. 

Whilst  the  Chancellor  would  consider  it  his  duty  lo  vacate 
sales  made  by  officers  of  his  appointment,  under  the  influence 
of  error,  fraud,  misrepresentation  or  injurious  mistake,  he 
nevertheless  thinks  that  it  would  be  a  fatal  policy  to  be  astute 
in  finding  out  objections  to  tham.  The  impression  of  the 
court  is,  that  they  are  entitled  to  the  benefit  of  every  fair 
and  reasonable  intendment, — and  that  a  bona  Jide  purchaser  is 
not  to  lose  the  rights  which  he  supposed  he  was  acquiring 
when  dealing  with  its  agent  upon  objections  founded  upon  the 
modal  regulations  of  the  sale — the  non-observance  of  which  is 
not  shown  to  have  been  injurious.  MarthailU  laue  tt.  Green- 
field, QGiUSr  Johni.  349. 

The  Ttb  objection  to  the  sale  is  because  the  trustee's  bond 
is  not  upon  stamped  paper  as  required  by  the  act  of  1845, 
chap.  193.  The  law  went  into  effect  on  the  Ist  May,  1846, 
and  this  bond,  though  dated  on  the  39th  April,  1846,  was  not 
filed  and  approved  by  the  Chancellor  until  the  7th  July 
following. 

The  argument  is,  that  the  bond  was  of  no  effect  until  filed 
and  approved ;  those  acts  constituting  its  delivery  and  ac- 
ceptance. 
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By  adrertiog  to  the  terms  of  the  decree,  it  will  be  found 
that  the  trustee  is  to  proceed  to  make  sale  of  the  property, 
upoD  giving  bond  in  a  certain  penalty,  and  with  sureties  to  be 
approved  by  the  Chancellor,  conditioned  for  the  faithful  per- 
formance of  the  trust  reposed  in  him  by  the  decree. 

This  bond  has  been  approved  by  the  Chancellor,  and  it 
seems  to  me  it  would  be  of  dangerous  consequence  to  say,  that 
although  thus  approved,  the  purchaser  shall  not  get  the  benefit 
of  his  purchase,  if  the  bond,  for  any  reason,  is  defective. 

Few  persons,  I  presume,  would  be  disposed  to  bid  at  trustees' 
sales,  if  such  a  doctrine  is  to  obtain.  The  Chancellor,  for  this 
reason,  does  not  deem  it  necessary  to  express  an  opinion  upon 
the  point  discussed  by  the  counsel ;  but  upon  application  to 
require  the  trustee  to  execute  another  bond,  he  will  be  prepared 
to  do  BO. 

Upon  the  remaining  objection,  my  opinion  has  been  already 
expressed,  and  need  not  be  repeated,  and  I  conclude,  therefore, 
ihat  the  olgeeiiona  fiki  to  the  salt  in  this  ccue  tnust  be  ovemdedy 
though  in  view  of  all  the  circumstances  of  the  case,  the  order 
will  direct  that  the  parties  pay  their  own  costs  respectively. 
I  have  arrived  at  this  conclusion,  after  considering  the  case 
with  much  attention,  aided  by  the  very  full  and  able  arguments 
of  the  counsel  employed  in  it  If  my  judgment  is  erroneous, 
I  am  gratified  to  know  that  a  superior  court  will  correct  the 
error. 

From  this  decree,  Henry  Wayman^  William  C.  Cunninghamj 
and  Charke  E.  Cunningham  appealed  to  this  court. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorset, 
Chihbers,  Spencb,  Magruder  and  Martin,  J. 

By  Alex.  Randall  and  Nelson  for  the  appellants,  and 
By  Alexander  and  F.  A.  Schley  for  the  appellees. 

By  the  court : 

Decree  of  the  Chancellor  afSrmed  for  the  reasons  stated  by 
him. 

DECREE  AFFIRMED. 
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SSLVBTTEK  COSTIBAK   AHD    ScSAM    R.  BIS  WIFS    AND 

M.  RoBBRT  Sbwall. — Dtotiiber,  1847. 

5.  igrwd  to  sell  D,  ceiUia  lands  in  Maryland.  D.  agreed  to  give  99,000  Tor 
the  aaiue,  payable  in  ui  ordei  on  V.  now  in  Jfiinufppi,  to  pay  him  (5.)  tba 
■aid  amount,  by  either  baying  the  negroej  of  D.  binuelfi  now  in  Ui  (  Vi) 
poueasion,  or  telling  to  an  amonnt  «qnal  to  that  aum,  or  aelliiig  aneb  tharaof 
aa  V.  can  beat  apare  on  a  credit,  if  moat  conducire  to  D't  interest,  and  pa« 
the  Dotei  received  tberefbr  to  5.  adding  to  the  rame  the  discount  tfaereMi,  N 
as  to  make  it  equal  to  99,000  caah.  Upon  the  leceipt  of  the  a«id  notes,  8. 
to  eomtj  to  D.  3,  aAenvai^  porcbaaed  of  D't  agent  eertun  of  the  sUtss, 
for  t46U  SB  in  Jfja:  bank  paper,  which  ma,  in  fact,  of  leaa  value  Ihupu; 
and  also  received  a  note  &x>m  her  agent,  payable  in  the  aame  bank  paper,  of 
lew  value  than  par.    Htld  .- 

IiL  There  was  nothing  in  the  contract  which  indieatsd  that  D.  wm  to  allow 
any  discoant  to  8.  ozcept  on  credit  notei  taken  oa  the  aalei  of  the  alana, 
and  that  diacount  was  nothing  more  than  intereat  on  aucb  notea  doriif  tha 
period!  of  their  delayed  payments. 

2d.  If  S.  agreed  to  receive  the  bank  nates  in  payment  of  hii  claim,  without  any 
underatanding  with  D.  that  a  diacount  should  be  allowed  him,  be  recelrea 
such  notea  u  a  aubititata  for  apecia,  ftod  they  at*  a  payment  fbr  tiwii 
nominal  value. 

Sd.  Thia  contract  does  not  require  the  cootideration  to  be  paid  in  JStnaif^ 
or  in  any  particular  place.    Thia  mode  of  payment  wu  for  the  benefit  of  tha 

4tb.  If  tba  agent  in  Jfu.- bad  agreed  to  purchase  the  iiegcaea,aa^airiikd  fbr  by 
the  contract;  or,  if  they  bad  been  in  Jfti.-  aold  to  a  reudent  of  any  other  Slate 
in  the  Onum,  and  the  note  Ibr  the  purchase  money  had  been  accepted  by  81 
fir  dtlag  of  paymtitl,  it  would  have  home  the  rale  of  intereot  of  JVu:— that 
being  the  place  of  the  contrael 

SIh.  The  contract  in  thii  case  doea  not  specify  any  ^ace  of  payment  It  ia, 
therefore,  to  be  conaidered  ai  a  contract  to  be  enfta«ed  in  tbr/ttui,  and 
liable  to  the  rale  of  interest  hare. 

Appeal  from  the  Court  of  Chancery. 

The  bill  id  this  cause  was  6led  on  the  4th  November,  1840, 
by  the  appellee^  and  alleged  that  on  the  29th  September,  1836, 
he  entered  into  an  agreement  with  Sutan  R.  Dor$ey,  (now 
Co$tigan,)  for  the  sale  of  certain  lands,  and  crops  growing 
thereon,  except  fodder,  for  $9,000,  payable  in  an  order  oq 
Vernon  Doney,  of  tUfUtutippi,  to  pay  the  appellee  the  amount, 
by  either  buying  himself  negroes  of  the  said  Sutan,  non 
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to  said  Vemon?e  possession,  or  selliDg  to  an  amount  equal  to 
thatsam;  or  selling  such  thereof  as  he  can  best  spare,  on  a 
credit,  if  most  conducive  to  her  interest,  and  pass  the  notes 
received  therefor  to  the  said  SewaUj  adding  to  the  same  the 
discount  thereon,  so  as  to  make  it  equal  to  $9,000  cash;  the 
said  sale  and  instructions  to  be  consummated  as  soon  as  his 
crop  of  cotton  is  secured,  or  at  an  earlier  day,  if  the  said 
Vernon  Dorsey  and  the  said  SewaU  shall  deem  it  most  con- 
venient, with  a  due  regard  to  a  fair  sale ;  and  upon  receipt  of 
the  said  notes,  the  said  Sewall  will  direct  a  letter  to  his  agent 
to  deliver  a  deed  to  the  said  Susan.    This  contract  was  ac^ 
companied  with  a  letter  from  the  said  Susan  to  her  brother, 
Veman  Dorsey^  to  carry  the  same  into  effect.    The  bill  then 
alleged  Vemon^s  refusal,  from  that  to  the  time  of  his  death, 
to  execute  the  contract;  that  in  the  month  of  April,  1838,  the 
appellee  purchased  from  W.  H.  Lake^  agent  of  Susan^  for  the 
purpose  of  said  contract,  certain  slaves  of  the  said  Susan^  for 
the  sum  of  $4,655  55,  in  Mississippi  bank  paper,  which  was 
of  the  value  of  $3,724  44,  legal  currency ;  that  about  the  same 
time  he  received  from  the  agent  of  the  said  Susan  the  note 
or  obligation  of  Puekett  ^  Lake,  for  the  sum  of  $3,100,  paya- 
ble in  Mississippi  bank  paper,  which  was  equal  in  value  and 
realized  to  the  appellee  no  more  than  the  sum  of  $2,480  in 
legal  currency,  and  that  the  aforesaid  payments  are  the  only 
ones  he  has  received.    The  bill  alleged  that  inasmuch  as  the 
aforesaid  payments  were  to  have  been  made  in  Mississippi,  be 
is  entitled  to  interest  for  default  in  payment  there,  according  to 
the  rate  of  interest  usually  chargeable  in  said  State,  which  is 
after  the  rate  of  nine  per  centumy  so  that  there  will  now  remain 
dae  to  appellee  $4,500  of  pjurchase  money,  &c. 

The  answer  of  Costigan  and  wife  admitted  the  contract 
vvith  appellee,  the  instructions  given  to  F.  D.  and  his  refusal  to 
execute  the  same;  the  sale  of  a  part  of  said  Susan'^s  negroes; 
that  complainant  was  a  purchaser  thereof;  it  then  denied  all 
liability  for  diifcrence  in  value  between  Mississippi  bank  paper 
and  legal  currency,  and  alleged  that  the  rights  of  the  parties 
^cre  to  be  adjusted  according  to  the  true  spirit  of  the  original 
30        V.6. 
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coDtracL  The  ansner  set  up  other  defences  not  adjadged  bj 
this  court. 

Some  proof  was  taken  which  is  adverted  to  in  the  opiBioa 
of  this  court,  and  the  cause  was  referred  to  the  auditor  to  itale 
accoUDls  between  the  parties. 

That  officer  reported  two  accounts. 

In  account  A,  he  allowed  only  the  credits  mentiooed  in  the 
bill  of  complaint,  as  none  other  had  been  proved;  and  the  dis- 
count there  claimed  for  the  bank  paper,  in  which  the  serenl 
sums  of  money  constituting  those  credits  were  received  is  lest 
than  that  proved. 

In  account  B,  the  auditor  made  a  statement  of  compliinanl's 
claim,  rating  the  discount  at  the  average  of  the  testimony  in 
relation  to  the  several  kinds  of  •Mitriirippi  bank  paper — it  not 
appearing  in  what  kinds  the  payments  were  made — by  which  it 
appears  that  the  claim  stated  in  the  bill  is  legs  than  that  estab- 
lidied  by  the  proof  by  $876.  As  the  contract  was  to  be  exe- 
cuted in  Muiiitippiy  the  auditor  chained  interest  at  e^kt  per 
centum,  the  rate  allowed  in  that  State,  as  appears  by  the  proof. 

After  exceptions,  the  Chancellor  (Bland)  con6naed  account 
A,  and  the  defendants  appe^ed  to  this  court 

The  cause  was  argued  before  Abchbb,  C.  J.,  DoiWi 
Chahbeks,  Spehce  and  MAnnH,  J. 

By  R.  JoHKSOH  and  Matee  for  the  appellants,  and 
By  ALEXANDEn  and  Cacsih  for  the  appellees. 

Doubt,  J.,  delivered  the  opinion  of  this  court. 

The  6rst  question  to  be  determined  is,  whether  the  paynenta 
made  to  the  appellee  are  to  he  credited  at  their  nominal  amouot, 
or  for  such  sum  as  that  amount  of  MUiiMtippi  bank  note* 
would  have  purchased  in  specie. 

There  is  nothing  in  the  contract  between  the  parties  whidi 
indicates  an  understanding  between  them,  that  SutaaR-Do'' 
uy  was  to  allow  any  discount  to  the  appellee,  except  on 
credit  notes,  taken  on  the  sates  of  her  negroes;  and  that 
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diflcoQDt  was  nothing  more  than  interest  on  such  notes  during 

ihe  periods  of  their  delayed  payments.    If  then  the  appellee 

agreed  to  receive  Mi99i$$^ppi  bank  notes  in  payment  of  his 

claim,  without  any  understanding,  express  or  implied,  between 

him  and  his  debtor,  that  a  discount  should  be  allowed  him, 

he  receiyes  such  notes  as  a  substitute  for  specie ;  and  they  are 

a  payment  for  their  nominal  iraluc.    He  was  not  bound  under 

his  contract  to  accept  of  any  notes  taken  for  negroes  sold, 

iioiess  their  payment  could  have  been  enforced  in  specie. 

And  the  proof  shows  that  he  was  perfectly  a  ware  ^  of  his 

rights  at  the  time  he  assented   to  receive  the  payments  in 

Jtfisrisrippi  bank  notes,  or  their  equivalent  in  negroes.     He 

is  therefore  entitled  to  no  allowance  for  the  depreciation  of 

8och  bank  paper,  and  in  making  such  discount  the  auditor's 

account  is  erroneous. 

The  only  remaining  question  is,  should  interest  on  the  (9,000 
be  calculated  according  to  the  rate  of  interest  payable  in 
Miuisiippi  or  in  Maryland  ?  The  contract  was  made ,  in 
Marylandj  and  shows  that  Robert  Sewdll^  was  a  resident 
thereof,  as  was  Susan  R.  Dorsey.  There  is  nothing  in  the 
contract  to  excite  even  a  suspicion  that  the  stipulation,  as  to 
the  mode  of  payment,  was  designed  for  the  benefit  or  con- 
venience of  any  body,  except  Susan  it.  Dorsey.  It  does  not, 
as  has  been  asserted,  require  the  f  9,000  to  be  paid  in  Missis* 
sippij  or  in  any  particular  place.  If  Vernon  H.  Dorsey  had 
agreed  to  purchase  the  negroes  as  provided  for  by  the  con- 
tract, or  if  they  had  been  in  Mississippi,  sold  to  a  resident  of 
any  other  State  in  the  Union,  and  the  note  for  the  purchase 
noney  had  been  accepted  by  Seisall  for  delay  of  payment,  it 
would  have  borne  the  rate  of  interest  of  Mississippi,  that 
beiag  the  loci  eontroLctus,  But  it  would  not  thence  have  fol- 
lowed that  it  was  payable  there.  A  demand  or  tender  of 
payment  might  be  lawfully  made  in  any  part  of  the  world, 
wherever  the  plaintiff  and  defendant  might  be.  Neither  the 
note  thus  taken,  nor  the  contract  before  us,  specifies  any  ^^  locus 
sdhendL*^  Upon  the  refusal  of  Vernon  H.  Dorsey  to  obey  the 
directions  of  his  sister,  a  right  of  action  accrued  to  Robert 
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SemtU  Bg^ainst  her.  She  became  responsible  for  the  bretch  of 
a  Maryland  contract — was  chargeable  wilh  interest  sccord- 
■nglf , — and  no  subsequent  payments  made  to  Robert  SewaU  in 
Maritnpjn,  can,  in  an;  wise,  change  the  principles  of  her  re- 
sponsibilities to  him.  It  folloT7S,  therefore,  t^iat  on  this  groaiid 
also,  the  Chancellor  erred  in  overruling  the  appellant's  ejicep- 
tions  to  the  auditor's  report,  and  in  re-affirming,  by  his  order 
of  the  11th  October,  1845,  his  order  of  the  39lh  Jul;,  of  the 
aame  year. 

This  court  will  sign  a  decree  reversing  the  orders  of  the 
Chancellor,  appealed  from,  and  remanding  the  cause  to  the 
Court  of  Chancer;  for  further  proceedings  therein,  &c. 

DECRBB   KEVEaSBD   AKD   OAUSB   EBM  AIIDB.D. 


Mbndbz  I.  CoHBN  vi.  Jaubs  V.  Waonbe. — December,  1847. 

If  a  paitf  iotereated  io  ml  property,  decreed  to  b«  sold  by  i  trustee  of  tbe 
Court  of  Chuicery,  Bhodd  apply  to  sucb  tnutee  to  koow  at  wbat  sum  be  ia- 
teniied  limiling  the  sale,  and  was  informed, — and  if  a  few  minatei  before  the 
lale,  the  truatee  were  to  inform  sucb  party  that  bi«  limit  wai  Mvectl  fltou- 
aand  doUan  leaa,  and  in  consequence  thereof,  the  interest  of  such  party  had 
been  prejudiced,  the  court  would  not  ratify  a  sale  atauch  lesser  aura. 

Where  property  was  offered  for  sale  under  a  decree  on  a  Saturdo)/,  the  Saihaik 
of  «  party  interested,  aikd  who  was  prevented  tberel^  froin  making  unogt- 
ments  to  purchaie  the  same,  and  he  luiew  of  the  day  fixed  for  sale  MTeral 
weeks  before  it  took  place,  it  was  bis  duly  to  have  applied  to  tbe  trastee 
to  change  the  dey.  Omitting  to  do  this,  his  failure  must  be  regarded  ai  a 
■  waiver  of  all  objection  to  the  day  of  sale  as  being  bis  SabbalA,  and  he  must 
abide  the  coosequencea  of  Us  own  omission. 

The  practice  of  opening  the  biddings  upon  a  Chancery  sale  upon  a  mare  offer- 
ing of  an  advance  upon  the  purcbaaer's  bid,  has  not  t>een  adopted  in  thia 
Bute. 

Here  inadequ^  of  price  in  a  Chancery  sale  correctly  conducted,  ti  not,  of 
Itself,  sufficient  ground  for  vacating  the  sale. 

A  &ir  sale  of  property  for  (13,000,  alleged  to  be  well  worth  SIfi,00a  or 
^,000,  wUl  he  ratified.  There  was  proof,  however,  in  thia  caie  that  ex- 
tensive repain  were  necessary  to  place  tbe  houses  in  good  condition. 

A  tale  made  in  cootbrmity  to  tbe  decree  will  not  be  set  aside,  or  its  ratifieatiDn 
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lefaaed  for  mere  inadequacy  of  price,  unless  the  court  believe  that  such  in- 
adequacy  was  the  result  of  fraud,  surprise,  mistake,  or  unfairness  in  the  sale. 

Inadequacy  of  price  is,  for  the  most  part,  regarded  as  the  inducement  to  the 
actioa  of  the  court,  after  the  establishment  of  a  cause  deemed  sufficient  to 
warrant  ito  nullifying  interposition. 

Where  a  stranger  called  on  the  trustee  of  a  court  about  to  offer  property  at 
public  sale,  and  inquired  what  was  his  limit  of  sale,  and  was  informed  from 
$12,000  to  915,000,  and  the  stranger  said  he  would  give  $13,000,  or  find  a 
purchaser  at  that  sum ;  and  the  auctioneer,  the  agent  of  the  trustee,  casually 
heard  in  a  conversation  between  by-standers,  that  either  W,  or  the  trustee, 
remarked  that  W,  would  give  $1S,000  for  the  property.  The  auctioneer 
then  said  to  his  clerk,  who  was  in  fact  conducting  the  biddings,  **  you  have  a 
hid  of  $13,000'* — the  purchaser's  name  not  being  announced — and  the  clerk, 
after  crying  the  property  for  some  time,  receiving  no  advance  upon  the  bid  from 
the  company  assembled,  struck  off  the  property  to  W.  who  agreed  thereto. 
Biid,  that  whether  the  bid  was  made  by  W,  or  by  some  other  person  acting 
for  him,  was  immaterial.  It  is  not  necessaiy  or  usual  to  announce  the  name 
of  the  bidder,  nor  is  it  necessary  to  be  known. 

A  communication  of  the  trustee's  limit  as  to  price,  made  by  him  to  the  auctioneer 
empk>yed  to  make  a  sale,  and  if  he  got  no  bid  above  that,  to  strike  it  off  to 
YT.  is  no  objection  to  a  sale.  It  does  not  prevent  any  person  from  bidding 
a  larger  amount,  and  such  a  course  does  not  make  it  a  private  sale — but  in 
form  and  substance,  it  is  a  public  sale. 

Inadequacy  of  price  may  be  so  gross  and  inordinate  as  to  furnish  evidence  of 
fiand  or  misconduct  in  a  trustee,  such  as  would  vitiate  his  sale. 

Appeal  from  the  Court  of  Chancery. 

This  cause  was  before  this  court  at  this  term  {ante  97)  in 
another  form ;  the  statements  there  reported  constitute  a  part 
of  this,  and  with  the  additional  statements  contained  in  the 
opinion  of  the  judge  of  this  court,  show  the  grounds  upon 
which  the  appellant  excepted  to  the  final  ratification  of  the  sale 
to  the  appellee. 

In  support  and  denial  of  the  exceptions  to  the  ratification  9f 
the  reported  sale,  the  following  depositions  were  taken — much 
of  the  proof  not  being  considered  material  by  the  reporter,  is 
however  omitted. 

Jabez  M.  Qill^  on  the  part  of  the  exceptant,  deposes :  that 
he  knows  the  property  called  the  HolUday  Street  TkecUre — has 
known  it  for  some  years ;  several  years  ago  he  was  in  it,  fre- 
quently did  repairs  for  four  years ;  deponent  is  a  carpenter,  a 
master  builder,  a  competent  judge  of  property  in  JJabtmore. 


238  CASES  IN  THE  COURT  OF   APPEALS 

Cohen  ».  Wagner.— 1S47. 

The  groand  on  which  the  Theatn  is  bnilt,  is  worth  $160  per 
foot,  independently  of  the  buildioga  erected  on  it ;  the  struc- 
turea  on  it  are  worth  from  $17,000  to  $18,000,  including 
the  scener;  and  fixtures. 

(Cross-examined.)  He  does  not  know  the  present  condilkni 
of  tlie  Theatre, 

IVanoi  Meyer,  on  the  part  of  exceptant,  says:  that  he 
knows  the  Holliday  Street  Thetdre— believes  that  $30,000 
is  a  fair  price  for  it;  it  would  bring  the  interest  of  that 
amount  if  the  affairs  were  well  administered ;  deponent  vns 
at  the  sale  of  the  property  at  the  Exchtmgey  on  June  SOth, 
1646;  he  heard  $13,000  cried  by  the  auctioneer;  there  was 
no  advance  on  that — the  auctioneer  cried  it  a  long  time  at  that 
amount,  and  there  was  no  further  bid. 

(Cross-examined.)  Deponent  is  a  lai^  stockholder  in  Front 
Street  Theatre — he  has  not  received  one  cent  of  interest  on  his 
investment  since  1837. 

Joseph  Qreen,  on  the  part  of  the  exceptant,  deposes :  that 
he  knows  the  Holliday  Strut  Theatre — has  known  it  since 
1830;  deponent  has  confidence  in  his  judgment  of  the  value  of 
property  in  Baltimore ;  thinks  the  value  of  the  BoUiday  Slrttt 
TAaKw,  excepting  scenery  and  decorations,  ig  $15,000;  tbe 
value  of  the  scenery  and  decorations  in  connection  with  tbe 
Theatre,  if  the  present  manager  conducts  the  Theatre,  i* 
$1,000;  if  he  should  not  conduct  it,  the  value  would  be 
about  $50;  knows  nothing  of  the  value  of  property  on  H<^ 
day  Street;  it  is  the  prettiest  little  Theatre  in  the  Vnited 
Suuet;  it  is  the  best  Theatre  for  sound ;  it  is  one  of  ibe  very 
best  Theatres  for  its  size  in  the  Uniled  Slate* ;  it  has  a  good 
location — the  building  is  not  in  good  order;  deponent  iras 
treasurer  of  the  Theatre  from  18S4  to  1837 ;  during  that  time 
the  Theatre  was  respectively  under  the  management  of  the 
following  persons,  Sua.  Theatrical  property  has  been  very 
much  depressed  every  where  for  the  last  ten  years.  Deponent 
was  present  at  the  sale  of  the  HolUday  Street  Theatre;  he  did 
not  see  Mr,  Cohen  there — he  might  have  been  there ;  the  anc- 
tioneer  erted  the  Hdfor  tome  length  of  time  before  he  atmck  the 
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property  off;  when  the  deponent  went  to  the  sale  he  had  no 
idea  of  bidding,  but  if  he  had  seen  two  friends,  whom  he  has 
since  seen,  he  would  have  bid  for  the  property. 

Gfeor^e  W.  Porter,  on  the  part  of  the  exceptant,  deposes : 
that  he  is  the  superintendent  of  the  Readif^  Roam  at  the  Ex^ 
ckangt — was  present  at  the  sale  of  the  HolUday  Street  Theatre, 
on  June  20th,  1846.  It  was  deponent's  place  to  be  present  at 
the  sale,  and  ascertain  whether  a  sale  had  been  made— depo- 
nent derived  his  information  as  to  sales  from  the  auctioneer — 
deponent  doubted  from  what  had  transpired  at  the  sale, 
whether  the  sale  was  a  bona  fide  one.  The  property  was  set 
ap  in  a  formal  manner,  as  is  usual  on  real  sales.  Cannonj 
Bennett  4*  Co.  acted  as  auctioneers — Mr.  Bennett  was  crier. 
Mr.  Cannon  made  a  bid  of  $13,000,  which  was  the  only 
bid  made — the  bid  was  dwelt  on  for  several  minutes ;  in  con- 
seqoence  of  the  manner  of  the  sale,  deponent  doubted  whether 
it  was  a  real  sale ;  it  is  not  usual  for  auctioneers  to  make  the 
first  bid.  When  the  property  was  knocked  down,  supposing 
that  it  was  not  a  real  sale,  deponent  applied  to  Mr.  Cannon 
tot  information  on  the  subject  Mr,  Cannon  stated  that  he 
was  not  certain,  but  that  deponent  should  make  the  charge  for 
the  use  of  the  room,  and  if  it  turned  out  otherwise,  the  matter 
would  be  corrected.  Mr.  Cannon  further  stated,  that  he 
was  instructed  to  bid  $13,000 — to  dwell  upon  it,  and  if  no 
advance  was  made,  to  knock  it  down  to  Mr.  James  V.  Wagner. 
(Cross-examinedi)  Mr.  Cohen  was  present  at  the  sale.  If 
any  person  had  chosen  to  bid  above  $13,000,  they  had  ample 
time  to  do  so.  The  moment  the  property  was  struck  off,  Mr. 
^ogner*s  name  was  announced  as  the  purchaser. 

Gtorge  Brown,  produced  on  the  part  of  the  exceptant,  de- 

P<f^^  and  says :  that  be  knows  the  HolUday  Street  Theatre ; 

be  Jbas  known  that  property  since  1805;  his  dwelling  is  in  the 

^•™^  street,  nearly  opposite.      The  value  of  the  property  is 

^woiilt  to  ascertain,  the  location  not  being  desirable  to  some 

^'^Ons.      Deponent  was  present  at  the  sale  of  the  Theatre — 

^  ^^nt  from  curiosity — supposed  that  the  property  might  bring 


340  CASES   IN   THE  COURT  OF   APPEALS 

Cobeo  M.  Wagner.— 1847. 

(Crosa-ezunined.)  When  the  properly  was  knocked  off,  de- 
ponent took  it  for  granted  that  it  was  a  sale — he  did  not  kootr 
who  made  the  bid.  Deponent  was -asked  by  a  friend  why  be 
did  not  purchase  the  property,  as  the  price  was  a  low  one;  de- 
ponent answered,  that  if  he  had  known  it  was  going  at 
$13,000,  he  might  have  bought  it. 

Robvrt  Carey  2>on^,  on  the  part  of  the  exceptant,  deposes : 
that  his  profession  is  that  of  an  architect  He  knows  the-ZfoI- 
liday  Street  Thtalrt — has  been  in  it  and  examined  it  profes- 
Bionally.  From  the  size  of  the  lot,  and  the  character  of  the 
buildings,  deponent's  impression  was,  that  the  property  was 
worth  at  least  $20,000.  That  impression  was  founded  on  the 
size  of  the  lot  and  the  condition  of  the  buildings.  When  de- 
ptment  saw  the  property  advertised,  bis  expectation  was  that  it 
would  bring  at  least  $20,000. 

Wiiiiam  C.  Cotwte,  produced  on  the  part  of  the  exceptaal, 
affirmed :  that  he  was  present  at  the  sale  of  the  HolUday  Strttt 
Thealref  in  June,  1846,  from  the  time  the  bidding  commenced 
until  the  property  was  knocked  down.  Deponent  heard  Mr. 
Cannon  say  that  he  was  authorized  to  make  a  bid  of  $13,000. 
Deponent  does  not  mean  to  say,  that  he  is  certain  tbat  he  heard 
Mr.  Cannon  say  he  was  authorized  to  bid  $13,000,  but  that 
Jlfr.  Cannon  bid  $13,000,  and  deponent  inferred  that  he,  Mr. 
Cannon,  ms  authorized  to  make  the  bid.  It  is  a  common 
case  for  anctioneers  to  start  property  by  making  a  bid.  His 
idea  was  that  the  bid  was  for  the  purpose  of  settling  up  the 
matter  among  the  proprietors.  Deponent  thinks  he  saw  Mr. 
Wttgntr  at  the  sale — did  not  see  him  bid  or  authorize  a  bid. 
The  property  was  cried  for  a  short  time,  deponent  does  not 
know  bow  long,  but  for  a  few  minutes.  Before  Mr.  Wagm 
left  the  room,  it  was  understood  that  Mr.  Wagner  was  the  pur- 
chaser. The  property  was  not  cried  the  usual  length  of  lime, 
for  property  of  the  value  of  the  HoUiday  Strut  Theatre ;  there 
was  no  competition — the  property  was  knocked  down  very 
soon.  Deponent  does  not  know  the  value  of  such  property — 
he  cannot  say  that  it  was  cheap — thought  at  the  time  it  *tu 
cheap. 
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/oAfi  B.  Cannon^  produced  on  the  part  of  Jama  V.  Wagner y 
deposes  and  says :  that  Cannon^  Bennett  Sf  Co.  were  the  aiic- 
tioneers  of  the  sale  of  the  HoUiday  Street  Theatre^  at  the  sale 
of  June  20th,  at  the  Exchange.  Deponent  was  not  employed  by 
Mr.  Wagner  in  any  manner  or  shape  to  purchase  the  Thtairt. 
Previously  to  the  sale,  deponent  was  walking  about  listening 
to  the  conversation  between  the  by-standers,  in  the  course  of 
which  either  Mr.  Wagner  or  the  trustee,  remarked  that  Mr. 
Wagner  would  give  $13,000  for  the  property.  Mr.  Bennett 
aoDounced  the  sale  as  a  free  and  peremptory  sale ;  read  the 
advertisement,  and  asked  for  a  bid  several  times :  no  one  bid 
at  first  Deponent,  who  was  standing  out,  remarked  ^^yon 
have  a  bid  of  $13,000*,"  after  that,  Mr.  Bennett  cried  the 
property  as  long  as  usual;  deponent  went  to  the  stand;  Mr. 
BenmeU  asked  whose  bid  it  was  ?  Deponent  privately  stated 
to  Mr.  Bennett  that  it  was  Mr.  Wagner^e  bid.  Mr.  Benneit 
dwelt  upon  the  bid  a  long  time,  as  long  as  if  he  had  been 
selling  Bamum^e  HoteL  Deponent  has  sold  a  very  large 
tmount  of  real  estate  in  the  City  of  Baltimore.  Mr.  Bennett 
dwelt  longer  on  the  bid  than  deponent  would  have  done  by 
some  time.  Deponent  being  asked  by  the  solicitor  for  the 
exceptant,  how  long  the  property  was  cried,  answers  that  he 
cannot  specify  the  length  of  time; — ^being  asked  if  it  was  ten 
minutes,  answers  that  he  cannot  say ; — being  asked  if  it  was 
five  minutes,  answers  that  he  cannot  say. 

(Cross-examined)  Deponent  was  not  authorized  by  any  one 
to  make  a  bid ;  be  merely  heard  that  Mr.  Wagner  would  give 
1 1 3,000,  and  made  the  offer  himself.  When  he  mentioned  to 
Mr.  Bennett  that  he  had  a  bid  of  $13,000,  he,  deponent,  did 
not  say  he  was  authorized  to  offer  that  sum.  Prior  to  the  sale, 
when  deponent  asked  Mr.  Latrobe  what  price  was  expected, 
be  said  he  did  not  know — the  highest  price  that  could  be  got 
for  it;  that  the  property  was  to  be  sold. 

Deter  Bargery  produced  on  the  part  of  Jamee  V.  Wagnery 

deposes:  that  he  has  been  engaged  in  building  and  affairs 

connected  with  property  in  the  City  of  BaUbHun^  for  thirty 

years ;  has  considerable  knowledge  of  the  value  of  property 
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ia  the  City  of  Battimore,  and  knows  the  HoUiday  Street  Thta- 
tn  and  lot,  ir  deponent  could  see  hia  way  clear,  he  would 
gire  $12,000  for  the  Hottiday  Slntt  Theain  and  lot 

(Cross-examined.)  In  estimating  the  Holtiday  Stnet  Theam 
properly,  and  expressing  his  willingness  to  give  |1S,000  for 
it,  he  predicates  hia  opinion  on  the  basis  that  real  estate  ought 
to  yield  ten  per  cent  on  the  amount  of  the  inveBtmenta. 

The  witneas  being  asked  by  the  solicitor  for  the  exceptant 
what  properly  would  he  worth,  provided  it  would  bring  regu- 
larly an  annual  rent  of  $1,000,  and  besides  that,  a  revenue  of 
1$1,260  for  free  tickets  to  he  sold  by  the  proprietors,  and  $340 
u  rent  for  the  bars — received  by  the  proprietors  in  addition 
to  the  above  sums,  and  also  the  reserved  right  of  an  entire 
stage-box — what  then  would  deponent  coniider  the  value  of 
the  property  ?  To  which  he  answered,  that  if  he  had  a  guar- 
antee  of  such  a  revenue,  his  estimate  of  the  value  of  the  prop- 
erty would  be  accordingly.  The  value  of  the  property  where 
the  Theatre  stands — there  being  no  alley  in  the  rear — 'is  not 
piore  than  from  $4  SO  to  $5  per  front  foot  on  lease.  The 
walla  of  the  Theatre  building  are  substantial ;  the  roof  leaks, 
and  is  defective;  the  staging  is  also  defective. 

JoKph  Aolntuon,  produced  on  the  part  of  the  exceptant,  de- 
poses :  that  he  knows  the  f/bUtdaji  ^nU  Theaire — has  known 
it  ever  since  it  was  built  In  1839  or  1840,  it  was  offered  for 
■ale  by  Mr.  Labrahe  at  the  Exthange.  Deponent  was  aulhcn-- 
ized  by  a  chartered  company  to  bid  $25,000  for  it ;  be  did 
not  bid,  but  authorized  JIfr.  Jothua  Donetf,  by  written  an- 
tbority,  to  bid  that  amount  Mr.  Doney  bid  $25,000,  and  a 
few  hundred  over  hy  deponent's  authority.  The  property  waa 
then  bid  in  at  a  price  beyond  JIfr.  Doney'e  bid,  and  Mr.  La- 
tnbe  informed  defendant  that  it  was  bid  in ;  that  it  did  not 
go  to  the  limits.  Deponent  thought  that  the  HoUiday  Street 
Theatre  would  bring  $15,000  at  the  sale;  has  sold  a  large 
ntaas  of  proprietor's  tickets ;  the  price  depended  on  the  aeason 
and  the  management  When  Mr.  Mayiaood  was  manager  of 
the  Holtiday  Street  Theatre,  he  bought  up  eighty  or  ninety  of 
the  eeaaon  tickets  at  $12  per  annum;  at  that  time  tbepriee 


OF  MARYLAND.  243 


Cohen  vf .  Wagner. — 1847. 


of  box  tickets  was  ^l-^of  pit  tickets,  fifty  cents  each;  at 
present  the  price  of  box  tickets  is  fifty  cents — of  pit  tickets, 
tvrenty-five  cents  each;  last  fall  deponent  sold  one  season 
ticket  for  Randall  H.  Moaie^  Esq.  for  $8;  he  might  have  sold 
more,  bat  does  not  recollect  them;  that  season  was  from  early 
in  September  to  the  1st  of  January.  Deponent  always  sold 
Mr.  Bet/gamin  I.  CohtnU  tickets  for  from  |S  60  to  $10  pet 
tnoum. 

(Cross-examined.)  Theatricals  for  the  last  fifteen  years 
bare  been  at  a  very  low  ebb  in  BaUimore — the  managers  gen- 
erally failed.  No  rent  was  received  from  Buricnj  and  but 
little  firom  Ward,  Even  when  the  trustees  received  no  rent, 
the  proprietors  nevertheless  used  their  season  tickets. 

Jamiu  Gjffard^  produced  on  the  part  of  JavneM  V.  Wagner^ 
deposes:  that  he  is  well  acquainted  with  the  HMiday  Strut 
Theatre;  he  took  charge  of  the  house  in  the  year  1840.  The 
bouse  is  in  a  very  bad  condition,  &c. ;  he  thinks  it  will  require 
from  $6,000  to  $7,000  to  put  the  Theatre^  within  the  four  walls, 
in  complete  order.  In  making  his  estimate,  when  deponent  speaks 
of  the  expense  necessary  to  put  the  Theatre  in  order,  he  merely 
means  what  would  be  necessary  to  take  out  the  part  which  is 
decayed  and  renew  it.  Deponent  being  asked  by  the  solicitor 
for  the  exceptant  for  a  specification  of  the  items  of  his  esti* 
mate,  says  that  he  has  no  estimate  of  the  items.  Deponent 
shored  up  the  stage  last  winter,  and  believed  at  the  time  that 
if  the  stage  had  not  been  shored,  it  would  have  fallen;  the 
side  which  was  shored  about  four  or  five  years  ago  is  now 
settling;  the  stage  cannot  be  used  to  work  the  machinery 
without  shoring ;  the  machinery  cannot  be  properly  worked  by 
shoring  the  stage. 

(Cross-examined.)  The  Theatre  is  now  in  use;  the  stage 
is  used — ^the  machinery  is  used ;  as  a  make-shift,  the  scenery  is 
used ;  the,  houses  are  tolerably  fair ;  the  last  night  was  a  fair 
night;  the  night  previous  the  house  was  very  well  filled;  the 
three  nights  preceding  the  injunction  were  all  fair  houses. 
Deponent  has  done  all  the  carpenter^s  work  of  the  Theatre,: 
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caanot  tell  the  amount  of  his  bill  for  ao;  of  the  three  yean 
past. 

Jac^  I.  Cohaiy  Jr.  produced  on  the  part  of  the  exceptant, 
deposes:  That  he  was  present  at  the  sale  of  the  HoUiiag 
Street  Theatre,  on  June  SOth,  1844.  Deponent  anstrered  that 
he  did  not  suppose  the  properly  wotild  be  sold  at  that  time, 
from  what  he  had  heard  before  the  da;  of  sale,  and  his  ob- 
aervalions  after  he  entered  the  Exehaiige  before  the  sale.  By 
his  expressions  of  nhat  he  had  heard  before  the  day  of  sale, 
be  refers  to  a  conversation  which  be  had  with  Mr.  Latrobe, 
the  trustee. 

Some  days  before  the  sale,  deponent  called  on  Mr.  Latrehej 
to  obtain  information  in  relation  to  a  claim  which  deponent  had 
as  a  stockholder.  Among  other  matters,  deponent  inquired  of 
Mr.  LatrtAe  as  to  the  probable  price  which  the  Iheatre  might 
bring,  and  whether  he  would  limit  the  price;  deponent  and 
Mr.  Latrobe  spoke  of  the  former  occasion,  when  the  Theatre 
had  been  knocked  off  lor  $30,000.  It  was  a  matter  of  doubt 
with  both  Mr.  Latrobe  and  the  deponent,  whether  the  Theatre 
would  bring  $20,000  at  this  time.  Deponent  enquired  of  Mr. 
Ijolrobe  if  he  intended  to  fix  any  limit  under  which  the  Theatrt 
would  not  be  sold  t  He,  Mr.  Latrobe,  said  no ;  that  he  bad 
not  fixed  any  price,  but  would  be  governed  by  that  discretion 
which  trustees  generally  exercise  in  relation  to  property  in 
their  bands;  that  he  would  make  up  his  mind  between  that 
time  and  the  time  of  sale,  as  to  the  price.  He  seemed  to  set- 
lie  down,  so  far  as  deponent  could  judge,  at  $16,000  as  the 
price  which  the  Theatre  should  bring  at  the  time.  Mr.  La- 
trobe remarked,  that  although  it  might  not  bring  $15,000  at 
this  time,  at  some  future  time  it  might  bring  a  leas  amount ;  if 
BO,  he  would  consider  himself  justified  in  accepting  a  leas  sum 
Ihan  $15,000,  after  having  exerciaed  the  discretion  which  be 
thought  he  might  use  in  relation  to  the  matter.  Deponent 
parted  from  Jtfr.  Latrobe  under  the  conviction  that  he  wodd 
not  sell  the  property  for  less  than  $15,000  on  the  day  of  tale; 
that  conviction  was  produced  by  Mr.  Latrobe*!  remarks  durii^ 
Ibis  converaation.     Deponent  attended  the  sale,  which  look 
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place  some  tweWe  or  fifteen  days  after  the  above  conversation, 
under  the  cooviction  arising  from  this  previous  conversation 
with  Mr.  Lairobej  that  the  property  would  not  be  sold  for  a 
less  som  than  (1 5,000.  From  the  small  nnmber  of  persons 
sttendiog,  the  character  of  the  persons  attending,  and  the  other 
circnmstances,  deponent  supposed  that  there  would  be  no  sale. 
Deponent  saw  Mr.  Wagner  at  the  sale,  did  not  suppose  that  he 
was  interested  in  the  sale,  as  he  was  not  a  stockholder.  The 
crier  read  off  the  advertisement,  and  was  then  ready  for  a  bid. 
Jiff.  Cannon  then  bid  $13,000;  the  bid  was  cried  the  nsual  time 
and  in  the  usual  manner;  there  was  no  other  bid  given  and  the 
prt^erty  was  knocked  off;  the  offering  did  not  occupy  a  long 
time ;  about  the  time  the  bid  was  closed  a  few  other  persons 
came  into  the  Rotunda;  after  the  property  was  knocked  down, 
deponent  on  retiring,  enquired  of  Mr.  Cannon  if  the  property 
was  sold,  he  said  he  did  not  know,  that  he  had  made  the 
bid  for  Mr.  Wagner.  After  the  conversation  which  deponent 
bad  with  Mr,  Lairohe^  deponent  was  firmly  under  the  impres- 
sion that  the  Theatre  would  not  be  sold  at  a  price  under 
|I5)000.  Deponent  and  his  brother,  Mendez  Cohen,  went 
together  to  the  Exchange  to  the  sale.  In  going  down  he 
remarked  to  his  brother  that  he  did  not  think  there  would  be 
any  sale — not  that  he  supposed  the  Theatre  would  not  bring 
over  $15,000,  but  that  he  thought  some  arrangement  would 
have  been  made  to  supersede  the  necessity  of  a  sale. 

When  the  property  was  cried  at  $13,000,  deponent  did  not 
suppose  it  was  a  real  bid,  but  thought  it  was  one  such  as 
auctioneers  generally  make  to  start  property ;  he  would  have 
gone  from  the  Exchange  under  the  impression  that  the  property 
was  not  sold,  if  he  had  not  made  the  enquiry  of  Mr.  Cannony 
and  received  the  answer  which  he  has  above  stated. 

The  sale  was  on  Saturday,  a  day  on  which  neither  deponent 
or  his  brother  transacted  any  business.  If  Mr.  Mendeg  Cohen 
had  been  disposed  to  purchase  the  property,  his  ability  to  pur- 
chase it  at  $15,000,  or  over,  is  ample. 

Deponent  knows  the  HolUday  Street  Theatre,  he  has  known 
it  for  a  long  time ;  his  estimate  of  its  value  would  depend  on 
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circumstances;  for  instaDce,  some  persons  might  be  dbpoeed  to 
purchase  a  Theatre,  some  mi^ht  not.  In  the  hands  of  a  pra- 
deot  person,  capable  of  managing  the  property,  it  novld  be 
loff  at  $15,000;  deponent  thinks  that  the  trustee,  under  the 
circumslances  of  the  case,  would  have  been  justified  in  seUiug 
at  that  price ;  deponent  was  fonoerly  owner  of  a  share  in  the 
slock  of  the  Theatre ;  he  was  not  in  (he  habit  of  selling  seasoa 
tickets,  but  did  so  once  or  twice;  he  sold  one  some  time  lut 
year  for  the  season  at  $8;  that  season  did  not  embrace  a  whole 
year,  there  are  seyeral  seasons  in  the  year. 

On  being  interrogated  by  the  solicitor  for  Jlfr.  Wt^na-y  de- 
ponent answered  that  he  saw  Jlfr.  Wagner,  Mr,  Conuu,  Mr, 
QUmt,  Mr.  Brune,  and  Mr.  George  Brown  at  the  ule;  be 
supposes  that  either  of  those  gentlemen  was  amply  compeleat 
to  purchase.  Mr.  Brown  lives  nearly  opposite  the  TTuatre, 
and  is  one  of  our  wealthiest  citizens. 

(Cross-examined.)  Deponent  did  not  announce  at  the  sale 
lo  any  person  that  there  was  a  limit  put  on  the  Thetare ;  he  did 
not  communicate  (o  any  of  the  above  named  persons  that  ibe 
property  would  not  be  sold  under  $15,000.  On  offering  the 
property  the  auctioneer  read  the  advertisement,  which  stated 
(bat  the  sale  would  be  peremptory.  The  auctiooeer  did  oot 
say,  so  far  as  deponent  heard,  that  he  had  a  hid,  and  the  sale 
would  be  positive.  If  deponent  bad  heard  any  thing  of  that 
kind,  he  does  not  think  that  he  would  have  asked  Mr-  C«i- 
non  if  the  property  bad  been  sold. 

During  the  time  that  deponent  and  his  brothers  were  ea- 
gaged  in  banking,  their  bank  was  open  on  Saturday  to  receive 
deposits  and  pay  checks.  In  any  matter  which  cooceras  the 
public,  and  not  himself,  deponent  feels  it  his  duty  to  attend  to 
business  of  that  character. 

Deponent  does  not  know  that  his  brother  ever  asked  hm 
to  contribute  towards  the  expenses  of  this  proceeding.  If  "'* 
brotlier  called  on  him,  he  would  feel  himself  bound  to  con- 
tribute. Deponent  does  not  know  of  any  contributions  of  ff' 
towards  defraying  the  expenses  of  these  proceedings.  Hu  ■ 
brother,  Mtndex   Cohm,   and   himself  reside   together— but 
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tfaey  have  never  had  any  conversation  as  to  the  manner  in  i 


whick  the  expenses  of  the  exceptions  are  to  be  borne. 

A  great  part  of  the  shares  of  stock  now  held  by  Mr.  Men- 
lez  CoAen,  were  formerly  the  property  of  J.  L  Cohefij  Jr,  ^ 
AttfftcTf.  Mr.  Mendez  Cohen  paid  for  them  at  the  rate  of 
^IW  per  share.  Deponent  has  now  no  interest  in  the  Theatre^ 
hayiog  disposed  of  the  only  share  which  he  held,  for  the 
porpose  of  becoming  a  witness  in  this  case — understanding 
tliat  coarse  was  necessary  for  that  purpose.  He  was  not 
airare  of  any  meeting  of  stockholders — nor  was  he  aware 
that  any  meeting  of  the  stockholders  was  held,  at  which  it 
was  resolved  that  the  Theatre  should  be  limited  at  $15,000; 
Bor  did  he  communicate  such  a  fact  to  Mr.  LcUrobe.  Depo- 
beat  was  not  aware  of  any  meeting  of  stockholders.  Neither 
deponent,  or  his  brother,  instructed  Mr.  Latrobe  to  limit  the 
price  of  the  Theatre  at  $15,000. 

John  H.  B.  Latrohe^  produced  by  Jamee  V.  Wagner^  de- 
poses :  That  he  had  one  or  two  conversations  with  Mr.  Men" 
iiz  Cohen^  and  one  conversation  with  Mr.  J.  L  CoAen,  Jr. 
prior  to  the  day  of  sale,  at  the  office  of  deponent  Both  of  these 
gentlemen  enquired  as  to  the  limit  of  the  price  of  the  Theatre, 
and  whether  deponent  had  fixed  one :  and  to  both  of  these 
gentlemen,  deponent  said  explicitly  and  emphatically  that  he 
had  fixed  no  limit,  but  would  make  enquiries  on  the  subject, 
and  would  fix  a  limit  before  the  day  of  sale,  &c.  &c. 

From  the  day  of  deponent^s  interview  with  Mr.  Cohen  to 
the  day  of  sale,  deponent  has  no  recollection  of  having  seen 
him;  saw  him  on  the  day  of  sale,  but  had  no  conversation  with 
him.  Deponent  has  no  recollection  of  Mr.  Cohen  objecting, 
during  the  interview,  to  the  sale  having  been  fixed  on  Satur- 
day.  Deponent  fixed  on  the  day  without  reference  to  Mr.  Co* 
htOy  and  would  have  fixed  on  any  other  day  if  it  had  occurred 
to  him,  and  Mr.  Cohen  bad  requested  it,  as  a  matter  of  cour- 
tesy to  a  gentleman  interested  in  the  matter.  On  the  day  of 
«ale,  Jlfr.  Mendez  Cohen  mentioned  to  deponent  that  it  was 
the  Jemeh  Sabbath,  which  was  the  first  time  that  it  occurred 
to  him,  as  be  now  recollects. 


\ 
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On  the  day  of  the  sale  of  June  20th,  1846,  at  the  Exchange^ 
deponent  took  a  seat  for  a  few  momenta  at  the  side  of  Jtfr. 
Mendez  Cohen.  A  very  short  time  before  the  sale,  he  asked 
deponent  what  was  the  limit.  Deponent  replied  $13,000. 
Mr.  Mendez  Cohen  expressed  his  strong  dissatisfaction.  De- 
ponent suggested  to  him  that  he  shoold  bid  himself,  as  a  mode 
of  protecting  his  interests.  He  said  that  was  his  Sabbath^  and 
he  could  not  do  so.  Deponent  then  replied  that  there  were 
persona  present  who  woold  do  it  for  him,  which  Mr.  dAen 
said  he  could  not  do  it — deponent  understanding  Mr.  Coken 
to  decline  doing  by  another  what  he  could  not  personally  do. 

The  yiuctioneer  soon  after  commenced  crying  the  property. 
Deponent's  impression  is  that  the  auctioneer  said  that  the 
property  was  fairly  in  the  market;  but  does  not  recdlecl 
his  saying  that  there  was  a  real  bid. 

Deponent  being  asked  by  the  solicitor  for  exceptants,  what 
interviews  he  had  with  Mr.  Mendez  Cohen^  referred  to  in  his 
answer,  says  that  he  had  a  conversation  with  Mr.  M.  Cohen 
in  the  court-room — ^he  being  then  on  the  jury — and  is  wider 
the  impression  that  he  had  another  at  his,  deponents  ofllce, 
although  about  this  is  not  certain. 

The  purport  of  these  conversations  was  to  ascertain  if  de- 
ponent had  fixed  a  limit  for  the  price ;  in  which  he  stated  that 
he  had  fixed  no  limit,  but  would  make  enquiries,  and  do  so 
before  the  day  of  sale.  In  the  course  of  that  conveivation^ 
deponent  may  have  said  that  he  would  see  some  of  the  stock- 
holders on  the  subject,  but  he  has  no  recollection  of  htviiig 
said  so. 

The  only  conversation  deponent  had  with  JIfr.  Olmm  was 
on  the  day  of  sale  at  deponent^s  office,  a  few  hours  before  the 
sale,  and  at  the  place  of  sale,  as  mentioned  in  deponent^  an- 
swer to  the  exceptions  in  this  cause. 

When  Mr.  Olenn  called  on  deponent  at  his  office,  he  asked 
him  what  was  his  limit  of  sale;  deponent's  answer  was,  u 
made  in  his  answer  to  the  exceptions,  from  $1£,000  to  $1 5,000. 
Mr.  Olenn  then  said  that  he  would  g^ve  $IS/KX)  for  the  pro- 
perty.   Deponent  is  not  certain  whether  Mr.  Glenn  said  that 
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he  would  give  or  find  a  purchaser  at  f  13,000.  This  conver- 
sation was  a  brief  one.  And  the  next  time  deponent  saw  Jlfr* 
Glenn  was  at  the  place  of  sale.  Deponent  did  not  regard  the 
priee  bid  by  JIfr.  Benjamin  I.  Cohen j  at  the  sale  in  1842^  as 
fixing  any  value  on  the  property.  He  thought  it  an  arrange- 
ment among  tbe  parties  interested. 

Francis  Bennett^  produced  on  the  part  of  James  V.  Wagner^ 
deposes:  that  he  is  one  of  the  firm  of  Cannony  Bennett  if  Co. 
Deponent  is  the  auctioneer  who  sold  the  HoUiday  Street  Thea^ 
tre.  At  the  sale  of  June  20th,  1846,  there  was  a  respectable 
company  present  Tbe  property  was  set  up,  and  announced 
to  be  a  peremptory  sale — read  so  from  the  advertisement, 
which  was  headed  peremptory  sale;  deponent  also  named 
several  different  times  before  he  knocked  the  property  off, 
that  it  would  be  a  peremptory  sale ;  that  he  had  an  actual 
Ud,  and  the  property  would  be  sold,  without  reserve,  if  there 
WM  not  another  dollar  bid  upon  it 

Deponent  dwelt  on  the  bid  longer  than  usual — much  longer 
than  he  has  frequently  done  in  selling  large  pieces  of  prop* 
erty ; — he  was  informed  that  the  bid  was  Mr.  WagntrU  beb 
fare  be  first  cried  it 

(Cross-examined.)  Mr.  Cannon  informed  him  before  ha 
eried  it  that  it  was  Mr.  Wagner^s  bid.  Mr.  Cannon  was 
standing  in  front  of  the  stand — stated  to  deponent  that  Mr* 
Wagner  bid  ^13,000;  this  was  directly  after  deponent  read 
the  advertisement  Mr.  Cannon  said  in  a  tone  of  voice,  su& 
eiently  load  for  the  auditory  to  hear  him,  that  it  was  Jlfr; 
Wagner^s  bid.  There  being  but  one  bid  on  the  property,  de» 
ponent  cried  it  mneh  longer  than,  if  there  had  been  three  or 
famr  bids.  Mr.  Wagner  himself  made  no  bid.  Mr.Latrebe 
informed  deponent  that  it  was  to  be  a  peremptory  sale.  De* 
ponent  beard  no  bid,  except  Jlfr.  Cannon^s. 
^  The  estrmaite ;  of  necessary  repairs  on  the  Theatre  was 
f4^8h 

i  After  these  depositions  had  been  taken,  theappdlant^  by  his 
petition, /Offered  io  takeihe  property  at  $15/X)0, — and  if  the 
salt  aboold  be  set^adde,  he  offered  ta  start  the  biddingat  Ant 
S9        V.6 
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sum, — and  if  the  property  should  be  struck  off  to  him  at  that 
price,  to  pay  all  expenses  incident  to  a  second  sale, — and  if  a 
deposit  is  required,  be  is  ready  to  make  the  same. 

On  the  9th  November,  1846,  the  Chancellor  (Blakd)  over- 
ruled the  exceptions  and  ratified  the  sale,  with  costs :  from 
which  order  Mendez  L  Cohen  appealed  to  this  court 

The  cause  was  ai^ed  before  Aechbe,  C.  J.,  Dobsbt, 
Spbhob  and  Martin,  J. 

By  W.  ScBLBT  and  Nblsov  for  the  appellant,  and 

By  Rbybbdt  Johhsom  and  McMahok  for  the  appellee. 

DoBSBT,  J.,  delivered  the  opinion  of  this  court 

Had  the  proof  sustained  that  part  of  the  exceptanOs  first 
exception,  which  alleges  that  the  said  Mendez  L  Cohen^  bring 
a  stockholder,  and  interested  in  the  proceeds  of  said  property, 
after  the  sale  was  advertised  by  the  said  trustee,  and  about  two 
or  three  weeks  before  the  sale,  applied  to  the  said  J.  H.  B. 
LcUrobe  to  know  at  what  sum  he  intended  limiting  the  price  of 
the  sale  of  the  said  Theatre  and  property,  and  was  informed 
$20,000;  that  a  few  minutes  before  the  sale,  the  said  Lairahe 
informed  the  said  Cohen  that  his  limit  was  $12,500,  and  that  in 
consequence  thereof  bis  interests  in  the  sale  had  been  preju- 
diced, such  an  objection  to  the  ratification  of  the  sale  could  not 
have  been  successfully  resisted.  But  the  allegations  thus  made, 
being  wholly  disproved  by  the  testimony. in  the  cause,  the 
validity  of  the  sale  stands  unaffected  by  it 

The  second  ground  assigned  in  the  first  exception  against  the 
ratification  of  the  sale  is,  ^^  that  the  day  of  sale  was  Saturday, 
the  Sabbath  of  the  said  CoAeti,  who  was  thereby  prevented 
from  making  arrangements  to  purchase  said  property,"  as  he 
could  not  make  the  purchase  on  his  Sabbath  day,  or  so  en- 
deavor as  to  prevent  a  sacrifice  of  said  property.  Conceding 
(for  the  mere  purpose.of  considering  it)  the  sufficiency  of  this 
objection,  if  made  in  the  proper  time  and  manner,  let  us  en- 
quire whether,  under  the  circumstances  in  proof  in  this  case, 
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it  oaght  to  avail  the  exceptant  It  can  derive  no  support  from 
the  allegation  preceding  it,  that  two  or  three  weeks  before  the 
sale,  the  trustee  informed  the  exceptant  that  the  limit  at  which 
be  would  sell  the  property  at  the  approaching  sale  was 
$20,000,  because  the  fact  of  such  information  has,  as  above 
stated,  been  disproved.  Was  it  made  at  the  proper  time? — ^is 
then  the  first  inquiry.  The  exceptant  knew  the  day  fixed  for 
the  sale  for  weeks  before  it  took  place,  and  also,  that  the 
trustee  would  fix  no  limitation  as  to  the  price,  until  the  day  of 
sale.  If  then,  the  day  of  sale  being  his  Sabbath,  subjected 
him  to  the  consequences  he  in  his  exception  ascribes  to  it,  he 
ought,  with  all  convenient  speed,  after  the  day  of  sale  became 
known  to  him,  to  have  applied  to  the  trustee  to  change  the  day, 
and  apprised  him  of  the  grounds  of  his  application.  His  fail- 
ure to  do  this  must  be  regarded  as  a  waiver  of  all  objection  to 
the  day  of  sale,  as  being  a  Jewish  Sabbath ;  and  he  must  abide 
the  consequences  of  his  own  omission. 

Under  the  first  exception,  a  third  ground  is  relied  on  for 
withholding  the  ratification  of  the  sale  for  $1S,000,  of  property 
alleged  to  be  ««well  worth  $15,000  or  $20,000,  or  more.'^ 

From  the  views  entertained  of  the  eflfect  which  would  result 
from  the  asserted  inadequacy  of  the  price,  if  it,  in  truth, 
existed,  it  is  deemed  unnecessary  to  enquire  whether  the  asser- 
tion be  sustained  by  proof?  The  practice  of  opening  the 
biddings  in  chancery  sales,  upon  the  mere  ofiering  of  an  ad- 
vance upon  the  purchaser's  bid,  has  not  been  adopted  in  Jlfary- 
land;  and  its  non-adoption  is  founded  on  cogent  reasons  of 
justice  and  policy.  The  doctrine  that  mere  inadequacy  of 
price  in  a  chancery  sale,  where  the  sale  has  been  made  con- 
formably to  the  powers  and  directions  specified  in  the  decree, 
is  not  of  itself  sufficient  ground  for  vacating  the  sale,  has  been 
so  frequently  announced  by  the  judicial  tribunals  of  this  State, 
that  a  special  reference  to  authorities  to  sustain  it  is  deemed 
mmecessary.  A  sale  thus  made  will  not  be  set  aside,  or  its 
ratification  refused  for  inadequacy  of  price,  unless  the  court 
bdieve  that  such  inadequacy  was  the  result  of  fraud,  surprise, 
mistake,  or  unfairness  in  the  sale.     And  the  inadequacy  of 
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price  18  for  the  most  part  regarded  as  the  inducemeiit  to 
the  action  of  the  court,  aAer  the  establishment  of  a  cause 
deemed  sufficient  to  warrant  its  nullifying  interposition.  The 
case  of  Tyson  vs.  Midde  it  ah  2  Gill^  S84,  which  has  been 
referred  to  as  an  authority  in  the  case  before  us,  cannot  have 
the  slightest  weight  on  the  question  now  to  be  determined. 

The  cases  are  wholly  dissimilar;  differing  as  widely  in  their 
facts  as  in  the  principles  of  law,  by  which  they  must  be  de- 
cided. In  the  case  before  us,  the  trustee  made  the  sale  in  strict 
conformity  to  the  powers  and  directions  given  to  him  by  the 
decree  of  the  Chancery  Court ;  and,  therefore,  the  purchaser 
having  entered  into  the  contract  with  a  duly  authorized  agei^ 
at  a  bona  fide  sale,  fairly  conducted,  had  a  right  to  insist  upoa 
it0  validity — although  at  the  time  it  was  made,  it  operated  pre- 
judicially to  those  whose  interests  it  was  designed  to  paasi 

But,  in  the  case  of  Tyson  vs,  Mkkk  et  ol.,  the  purchaser 
knew,  or  is  presumed  to  have  known,  at  the  time  of  his  pur^ 
chase,  that  he  entered  into  a  contract  with  an  unauthorized 
agent, — and  that  its  affirmance,  unless  assented  to  by  the  parties 
concerned,  depended  upon  the  equitable  circumstances,  with 
which  it  appealed  to  the  justice  and  conscience  of  the  Chan- 
cellor; and  that  if  any  of  the  parties  interested  objected  to 
the  sale,  and  showed  that  the  property  was  sold  at  less  than 
its  fair  market  value  at  the  time  of  sale,  or  at  less  than  it  would 
have  brought  had  the  sale  been  made  at  public  auction,  accord- 
ing to  the  terms  of  the  decree,  that  the  sale  would  not  be  rati- 
fied. In  the  making  of  such  an  unauthorized  sale,  the  trustee 
is  the  agent  of  the  Chancery  Court,  and  not  of  the  parties  to 
the  suit, — and,  therefore,  it  is  not  to  be  set  aside  as  a  matter 
of  course,  if  objected  to  by  one  of  the  parties.  But  it  is  to 
be  vacated  by  the  Chancellor,  if  it  appear  to  him  that  the.  ob- 
jactant  was  damnified  by  the  sale ;  tiiat  its  vacation  is  required 
as  an  act  of  justice  to  him.  It  was  the  absence  of  all  proof  of 
such  damnification  or  injustice  to  the  objectant,  that  induced 
this  court  to  ratify  the  sale  made  in  the  case  of  Tyson  vs. 
Midde  ei  aU 

That  the  inadequacy  of  price  alleged  as  existing  in  the  sale 
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before  us  would  not,  in  the  State  of  JWw  York,  be  regarded  as 
a  sulSScieut  ground  for  refusing  to  ratify  or  nullify  such  a  sale, 
is  abundantly  shown  by  the  cases  of  fVilliamsan  v$.  Dale  and 
others,  S  Johns.  Chan.  R.  290.  Woodhull  vs.  Osborne,  2  Ei^ 
tfOfxii'  Ch.  iZ.  614.  JSlmerican  Insurance  Company  vs.  OakUy, 
9  Paige,  259;  and  Tnpp  vs.  Cook,  26  fVendtU,  14S. 

The  second  exception  states  that  the  exceptant  was  surprised 
and  prejudiced  in  his  rights.by  the  sale.  If  it  be  true  that  he 
Fras  surprised  by  the  sale,  it  should,  according  to  the  proof  in 
the  cause,  be  attributed  to  his  own  want  of  foresight  and  cau- 
tion. If  he  has  been  prejudiced  in  his  rights,  it  is  attributable 
to  the  same  causes.  He  has  nobody  to  complain  of  but  himself. 
The  trustee  appears  in  all  things  faithfully  to  have  discharged 
the  duties  of  his  trust. 

The  third  exception  is,  that  the  sale  was  made  by  the  said 
trustee  through  an  auctioneer,  who,  by  his  crier,  put  up  said 
property  at  $1S,000;  that  said  bid  was  by  the  auctioneer, 
and  there  was  no  bid  in  fact  made  at  the  sale  above,  or  at  that 
Bmn  by  any  person.  The  proof  in  the  cause  clearly  shows 
that  there  was  a  real  bid  of  $13,000  made  for  Wagner,  the 
parcbaser,  and  that  on  that  bid  the  property  was  struck  off  to 
him.  Whether  the  bid  was  made  by  Wagner,  or  by  some 
other  person  acting  in  his  behalf,  is  wholly  immaterial.  Neither 
in  practice,  nor  in  principle,  is  it  necessary  or  usual  to  announce 
at  the  time  the  bid  is  received  the  name  of  the  bidder;  nor  is 
it  at  all  necessary  that  it  should  be  known  to  the  bidders,  or 
persons  attending  the  sale,  before  the  property  is  struck  off. 
The  third  exception,  therefore,  cannot  avail  the  exceptant. 

The  fourth  exception  is,  that  the  said  trustee,  before  the 
sale,  told  the  auctioneer  that  the  limit  was  $13,000,  and  if  he 
got  no  bid  above  that,  to  strike  it  off  to  Mr.  Wagner.  How 
this  communication  from  the  trustee  to  the  auctioneer  can  form 
an  objection  to  the  sale,  it  is  difficult  to  divine.  It  is  not  pre- 
tended that  it  prevented  any  other  person  from  bidding  a  larger 
amount ;  nor  does  it  appear  how  it  could  have  had  any  such 
tendency.  Such  a  communication  was  the  natural,  legitimate 
result  of  the  circumstances  under  which  the  sale  was  about  to 
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take  place.  It  forms  DOt  the  shadow  of  an  objection  to  the 
Talidity  of  the  sale. 

The  fifth  exceptioo  is,  that  in  sabstance  it  was  not  a  pablic 
sale,  though  so  in  form.  There  is  nothing  in  the  proof  taken 
in  the  cause  to  sustain  tiiis  exception.  Both  in  form  and  sab- 
stance, it  was  a  valid  public  sale, — and  the  Chancellor's  final 
order  for  the  ratification  thereof  should  be  affirmed  by  this 
court,  with  costs. 

From  what  has  been  stated  in  this  opinion,  we  are  not  to 
be  understood  as  deciding,  that  the  inadequacy  of  price  may 
not  be  so  gross  and  inordinate  as  to  furnish  evidence  of  such 
misconduct  or  fraud  in  the  trustee  as  would  vitiate  his  sale. 

ORDER  APFIRKBD. 


Charles  Brooks  v$.  William  S.  Elgiv  akd  Jambs  H. 

Elgin. — December  y  1847. 

Ao  anaccepted  draft,  drawn  by  a  third  party  upon  a  fourth^  waa  endorsed  1^  a 
debtor  to  his  creditor  on  account  of  a  precedent  debt ; — acceptance  wu  rt» 
fuaed,  and  notice  given  to  the  drawer  by  the  hoMer^but  notice  WM  not 
given  to  the  debtor  endoraer  for  some  months  after  such  refusal.  In  to 
action  by  the  creditor  against  the  debtor  to  recover  his  precedent  debt,  the 
defendant  cannot  defeat  the  action  to  the  amount  of  the  draft,  by  insistiog 
that  the  holder  should  have  sued  the  drawee,  who  had  funds  of  the  drawer 
at  the  time  of  the  presentation  of  the  draft->the  drawer  being  sued  by  ths 
creditor,  who  still  retained  the  draft. 

Refusal  to  accept  or  pay  a  draft,  established  by  oral  proof,  is  a  question  of  fact; 
whether  notice  of  such  refusal  was  given  within  a  reasonable  time,  if  a 
question  of  law. 

Whether  an  assignee  of  a  draft,  delivered  and  received  on  account  of  a  prees- 
dent  debt,  has  or  has  not  used  due  diligence  in  endeavoring  to  recover 
the  sum  assigned  to  him,  from  parties  on  the  draft  liable  to  the  assignor,  it 
a  question  of  law. 

Appeal  from  Baltimore  County  Court 

This  wu  an  action  of  cuninipfft,  brought  on  the  £4th  January, 
1844,  by  the  appellees  against  the  appellants,  Thomoi  H.  Pet- 
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due  and  WilUam  JVichoUy  trading  under  the  firm  of  PerduBy 
JfiehoU  Sf  Co.  The  appellant  only  appeared  below,  and 
pleaded  non-assumpiit. 

The  plaintiffs,  to  support  the  issue  on  their  part,  proved  the 
partnership  of  the  plaintiffs  and  defendants,  as  laid  in  the 
declaration;  and  also  proved,  by  competent  testimony,  the 
note  and  account  following : 

«<  Shannondale  Furnace^  Jlpril  21w,  1842. 

*^  $441  S5.  Ninety  days  after  date,  we  promise  to  pay  X 
H.  E^n  if  Co.  or  order,  four  hundred  and  forty-one  dollars 
and  thirty-five  cents — negotiable  and  payable  at  the  Bank 
€f  the  Valley  of  Va.  in  Charlestown^  without  offset,  for  value 
received.  Perdue,  Nichols  &  Co.'' 

'<  Endorsed,  J.  H.  E^n  8f  CoJ*" 

Meem.  Perdue,  JVichob  ^  Co.       To  J.  H.  Elgin  ^  Co. 
Dr. — An  account  from  22d  April  to  24th  November,  1842, 
in  the  aggregate  $220  40. 

The  defendant  then  offered  in  evidence  the  following  ac« 
count  and  draft : 

Mesm.  Perdue,  JVtc&ob  4r  Co.       To  J.  H.  Elgin  Sf  Co. 

Dr. — An  account  from  14th  April  to  20th  September,  1842, 
in  the  aggregate  $635  18,  for  the  same  items  and  the  promis- 
sory note  of  the  defendants. 

Cr.— A  draft  on  the  BaU.  and  Ohio  R.  R.  Co.  for  $580, 
leaving  a  balance  of  $55  18  due  J.  H.  E.  Sjr  Co. 

The  draft  was  as  follows: 

BaU.  and  Ohio  R.  R.  Co. 

Will  please  pay  to  Hugh  Oallaee,  or  order,  five  hundred 

and  eighty  dollars,  for  castings  used  in  re-constructing  Harper^e 

Perry  Viaduct,  out  of  any  monies  due  me  on  my  final  eetimaie. 

J.  P.  Shannon. 
Harpere  Ferry,  February  Hth,  1842. 

Which  said  draft  was  endorsed : 
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April  4,  1 842.  The  within  order  I  transfer  to  Mesm.  Pet' 
duij  JVichoU  fy  Co.  Hugh  Gallacb. 

Pay  to  the  order  J.  H.  Elgin  fy  Co. 
^Spril  8 A j  1 842.  Pebi>vE)  -Nichols  &  Co. 

The  plaintiffs  then  proved  by  J.  O.  CobbSj  that  on  the  day 
the  above  draft  was  received  by  the  plaintiffs,  he  came  as 
their  clerk  to  Bailimorej  and  presented  the  same  to  the  Bait, 
and  Ohio  R.  R.  Co.  when  he  was  informed  by  Mr.  MkiMon^ 
he  thinks,  the  secretary  of  the  Company,  and  if  not  by  Jlfr. 
€}ann^  the  clerk  of  the  chief  engineer,  that  the  said  drafl  coold 
not  be  accepted,  and  that  the  Company  had  no  funds  belong- 
ing to  Mr.  Shannon;  that  he  at  once  called  on  Shannon^  the 
drawer,  about  the  draft,  who  said  that  he  had  a  dispute  with 
the  R.  R.  Co.  about  the  settlement  of  tlie  account,  and  did  not 
pay  the  draft.  Witness  subsequently  returned  with  the  draft 
to  Harperi  Ferry,  and  saw  PerduCj  one  of  the  defendants,  on  or 
about  the  1st  January,  1843,  who  asked  whether  the  said  draft 
had  been  sent  to  Jlfr.  Latrobe,  for  suit  against  Shannon,  which 
he  told  him  had  been  done.  Witness  was  here  told  that  the 
draft  was  in  truth  sent  on  the  27th  May,  1843,  to  Mr.  La- 
trobe.  He  says,  however,  that  he  is  confident  that  this  con* 
versation  took  place  with  Perdue  at  the  time  stated,  which 
witness  fixes;  and  he  believed  the  draft  had  been  sent  at  the 
time  be  spoke  to  Perdue,  though  be  did  not,  in  fact,  know 
whether  it  had  been  sent  or  not. 

The  defendant  offered  in  evidence  the  final  statement  ap- 
pended  hereto,  and  the  papers  connected  therewith. 

Db. — The  Baltimore  and  Ohio  R.  R.  Co.  in  account  wtk 
Shannon  fy  Scofield,  (Contractore.)    C&.   . 

For  the  re-construction  and  new  part  of  the  wooden  super- 
structure of  the  Harpers  Ferry  Viaduct,  and  the  trestle  work 
of  Harpers  Ferry. — Aggregate  of  debt,    .        .    $61,75714 

By  credits  from  Slst  May,  1840,  to  the  13th  September, 
1842,  in  cash, $  49,576  15 

Balance  due  £f.  ^  S. 12,18099 

$61,757  14 
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Engineer'i  Office^  BaU.  and  Ohio  R.  R.  Co. 
BaUitnarey  September  Utk^  1842. 

To  JoBHUA  L  Atkinson,  Eso. 

Sec.  BaU.  and  Ohio  R.  R.  Co. 

Sir  J — Mesere.  Shannon  ^  Scojieldy  contractors  for  the  re- 
construction and  new  part  of  the  Harpere  Ferry  Vtadmct  and 
treitlh^y  at  Harpen  Ferry^  have  completed  their  work  under 
that  contract,  and  are  entitled  to  be  paid  in  full  the  balance  of 
$12,060  99,  appearing  to  be  due  them  in  the  above  account 
current,  on  their  signing  the  annexed  final  receipt  and  release. 

BsNJ.  H.  Latbobb,  Chirf  Engfneer. 

To  which  was  annexed  the  following  power: 

I  hereby  authorize  and  empower  Mr.  Joseph  P.  Shannon  to 
sign  any  receipt  in  my  name,  that  may  be  necessary  to  settle 
with  the  BaU.  and  Ohio  R.  R.  Co. — the  balance  due  from 
said  Company  to  the  firm  of  Joseph  P.  Shannon  and  Jesse 
Seqfidd — the  said  balance  being,  as  per  account  furnished  by 
said  R.  R.  Co.,  $12,080  99. 

Baled  14/&  September y  1842.  Jessb  Scofield. 

To  the  said  account  current  was  annexed  a  receipt  and 
release  to  the  Company  of  the  balance  above  mentioned  by 
ScofieUy  dated  6th  February,  1843. 

The  plaintifis  proved  that  the  sum  of  $12,084  was  paid 
over  by  the  R.  R.  Co.  to  Shannon  on  the  presentation  of  said 
engineer's  order,  and  before  the  7lh  February,  1843,  and 
further  proved  that  on  the  27th  May,  1 843,  they  sent  the  said 
draft  or  order  to  Mr.  J.  H.  B.  Latrobe  for  collection. 

The  defendant  further  proved,  that  no  efibrt  was  ever 
made  by  plaintiffs  to  collect  the  amount  of  the  draft  from 
the  iZ.  &  Co.  or  GaUaeej  the  party  who  assigned  the  same  to 
defendant. 

The  plaintiffs  also  gave  evidence  that  the  draft  was  received 
as  eoUateral  security,  and  it  was  admitted  that  the  plaintiffs 
33        V.6. 


258  CASES  IN  THE  COURT  OF  APPEALS 

Brooks  vs.  Elgin. — 1847. 

did  not  send  this  draft  for  suit  until  27th  May,  1843,  and  never 
used  any  means  to  obtain  payment  of  said  order  from  the  R. 
R.  Co.  except  its  presentation  as  aforesaid. 

The  defendant  proved  by  J.  L  Jhldmon^  the  secretary  of  the 
R.  R.  Co.  that  he  had  no  recollection  that  this  order  had  ever 
been  presented  to  him,  but  that  he  would  not  say  that  it  had 
not  been. 

The  plaintiffs  then  offered  evidence  by  the  secretary  of 
the  Company,  that  in  no  event  would  he  have  accepted  or 
paid  the  draft  of  one  of  the  partners,  like  that  in  qoeatioii, 
out  of  the  partnership  fund. 

The  defendant  prayed  the  court  to  instruct  the  jury : 

If  the  jury  believe  that  on  the  22d  September,  1842,  the 
defendant  assigned  to  the  plaintiffs  the  order  given  in  evidence, 
which  plaintiffs  accepted,  and  gave  the  receipt  given  io 
evidence,  that  J.  P.  Shannon  and  Scofield  were  contractors  on 
the  BaU.  and  Ohio  R,  R,  and  that  on  the  date  of  the  order 
gpven  in  evidence,  no  final  estimate  had  been  made,  but  that  on 
the  14th  September,  1842,  a  final  estimate  was  made,  by  which 
a  balance  of  $12,080  94  was  found  to  be  due  said  Sliannon 
and  Scofield  from  the  Bait,  and  Ohio  R.  R.  Co.  and  that  the 
plaintiffs  in  this  cause  never  took  any  steps  or  used  any  legal 
diligence  to  recover  the  said  order,  or  the  amount  thereof, 
from  the  BaU.  and  Ohio  R.  R.  Co.;  and  if  the  jury  further 
believe  that  such  order  was  given  on  account  of  work  done  by 
GdUace  in  the  re-construction  of  the  Harpers  Ferry  Viaduet^ 
that  Shannon  was  one  of  the  parties  contracting  for  the 
re-construction  of  said  Viaduct ;  and  that  the  plaintiflb  presented 
said  draft  to  some  person  at  the  BaU.  and  Ohio  R.  R.  Co.  who 
said  there  were  no  funds ;  that  said  draft  was  never  deliv^ 
ered  back  to  the  defendant  by  the  plaintiffs;  and  that  no 
notice  of  its  non-acceptance  or  non-payment  was  given  to  the 
defendant,  till  January,  1843;  that  then  the  plaintiffs  are  not 
entitled  to  recover,  but  for  the  balance  of  their  account,  after 
deducting  the  said  draft  or  order. 

If  the  jury  believe  the  facts  stated  in  defendant's  jEnl  prayer, 
and  further  find  that  the  R.  R.  Co.  at  the  time  when  such  order 
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was  presented,  had  funds  more  than  ample  to  pay  such  order, 
and  continued  to  hold  said  funds  till  February^  184S;  that  the 
piaintifl&  have  not  used  any  diligence  to  collect  the  sum  from 
them;  then  th^  plaintiffs  are  not  entitled  to  recover,  for  the 
amount  of  said  order  on  the  said  R.  R.  Co. :  which  prayers  the 
court,  (Aechbr,  C.  J.  and  Purtiasce,  A.  J.)  refused  to  grant 
The  defendant  excepted. 

The  testimony  on  both  sides  being  closed,  and  which  is  to 
be  taken  as  forming  part  of  this  exception,  the  plaintiffs,  by 
their  counsel,  prayed  the  court  to  instruct  the  jury — that  if  the 
jury  shall  believe  thcU  after  the  refusal  of  the  R,  R,  Company 
to  pay  J  or  accept  the  draft  of  J,  P.  Shannon,  notice  within  a 
reasonable  time — of  which  the  jury  are  the  judges — was  given 
to  JVicholSj  Perdue  ^  Co.  of  such  non-payment  or  non-accep- 
tance, then  the  defendant  is  not  entitled  to  be  credited  with  the 
amount  of  the  said  draft:  which  instruction  the  court,  (Archer, 
C.  J.  and  PuRViANCE,  A.  J.)  gave.  The  defendant  excepted 
and  appealed. 

The  cause  was  argued  before  Dorset,  Spence,  Martin 
and  Magruder,  J. 

By  McMahon  for  the  appellant,  and 
By  Latrobe  for  the  appellee. 

Magruder,  J.,  delivered  the  opinion  of  this  court. 

We  are  of  opinion  that  the  court  below  did  not  err  in 
refusing  to  give  the  instruction  of  the  defendant,  as  stated  in 
the  first  bill  of  exceptions.  The  facts  stated  in  the  prayer, 
even  if  admitted  or  proved  to  the  satisfaction  of  the  jury, 
would  not  have  entitled  the  defendant  to  claim  a  deduction 
from  the  plaintiffs'  claim,  of  the  amount  of  the  order  offered  in 
evidence. 

We  think  that  the  court  below  erred  in  giving  the  instruc- 
tion, which  is  to  be  found  in  the  second  exception.  In  that 
instruction,  it  is  assumed  that  the  Rail-road  Company  refused 
to  pay  or  accept  the  order.    The  court  also  said  the  jury  were 
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the  judges  whether  notice  of  such  a  refusal  was  given  within 
a  reasonable  time  to  the  defendant  below. 

In  a  case  like  this,  {Crawford  vs.  Berry^  6  G.  ^  J.)  this  court 
said :  ^^  Active  diligence  is  imposed  upon  the  obligee  in  parsa^ 
ing  the  obligor,  for  a  recovery  of  the  sum  due  on  the  bill 
assigned  to  him,  so  that  nothing  shall  be  lost  by  his  laches  ;  and 
the  question  is,  whether  he  did  use  due  diligence,  which  is  a 
question  for  the  decision  of  the  court.'' 

Affirm  first  exception,  and  second  exception  reversed. 

PROCEDENDO  AWARDED. 


Cornelius  H.  Owinos  and  Francis  R.  Griffith,  Exbcu^ 
TORS  OF  Nicholas  Owings,  vm.  John  B.  Emert  ▲nd 
Ctrus  Gault. — December  J  1847. 

On  the  11th  Jane,  1840,  N,  O.  leased  to  E.  ^  G,  b.  gramU  quarry,  known  by 
the  name  of  F.  R.  with  the  license  of  qtuaiymg  and  getting  away  stone,  for 
the  term  of  six  years,  from  10th  November  following,  and  the  lessees  'went 
into  possession.  On  the  25th  Jaly,  1836,  J9. 4r  C.  who  had  title,  leased  to  2>. 
all  their  estate  and  interest,  being  two-third  parts  of  all  that  lei,  within  the 
farm  of  N.  0.  called  F,  JR.,  for  the  term  of  five  years,  which  before  the  ac- 
tion broaght,  came  to  £.  4r  G,  by  assignment,  as  to  one-half.  The  metes  and 
bounds  in  both  leases  were  the  same.  In  an  action  by  N.  O.  for  the  rent  due 
Ist  Not.  1841,  under  the  lease  of  June,  1840.    Held: 

1st.  That  the  lease  of  1886  was  a  grant  of  the  superficies  of  the  soil,  and  did 
not  pass  a  right  to  the  quany,  as  it  was  not  opened  at  the  date  of  that 
lease. 

2d.  That  this  case  is  not  one  of  conflicting  leases ;  the  deed  of  1886  being  a 
lease  of  the  surface  of  the  soil;  that  of  1840  a  lease  or  license  to  quarry  atone. 

8d.  If  a  man  hath  land,  in  part  of  which  there  is  a  mine  open,  and  be  leases 
the  land,  the  lessee  may  dig  the  mine ;  as  the  mine  is  open,  and  he  leasee  all 
the  land,  it  shall  be  intended  that  his  interest  is  as  general  as  his  lease. 

4th.  Making  of  new  mines  is  waste,  unless  the  lease  is  of  all  mines  on  the 
land. 

6th.  A  declaration  in  a  lease  dated  in  1840,  that  a  quany  "  had  been  recently 
or  a  short  time  ago,  possessed  and  worked  by  W,"  cannot  be  understood  as 
meaning  that  the  quany  was  opened  four  years  previously. 
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Appeal  from  Baltimore  County  Court. 

This  was  an  action  of  debtj  brought  by  the  appellants  against 
the  appellees,  to  recover  $500  rent  on  a  lease,  made  by  ^ch- 
ola$  Owings  on  the  11th  June,  1840,  to  the  appellees,  for  the 
term  of  six  years.  The  lessees  were  to  enter  the  demised 
premises  on  the  11th  November,  1840,  and  the  rent  claimed 
Was  for  the  firtt  year.  The  defendants  pleaded  ml  de&e/, 
with  leave  to  give  any  special  matter  in  evidence  which  might 
be  pleaded  in  bar,  upon  notice,  &c. 

IsT  ExcEPTioK. — At  the  trial,  the  plaintiffs  read  in  evi« 
dence  the  lease,  as  follows: 

^^This  indenture,  made  this  11th  June,  1840,  between  JVtcA- 

olot  Owings^  of,  &c.  and  John  B.  Emery  and  Cyrus  GauU^ 

witnesseth,  that  the  said  JV*.  O.  in  consideration  of,  &c.  hath 

demised,  ftc.  and  by,  &c.  doth  demise,  &c.  unto  the  said  £.  ^ 

O.  the  granite  quarry  and  quarries^  situate  in  Baltimore  Co, 

near  the  Patapsco  river  or  fallsy  on  land  of  said  Owings^  called 

and  known  by  the  name  of  ^Fox  Rock,  or  Fox  Rock  Quarry^^ 

ieing  the  same  which  was^  or  were  lately  possessed  and  worked  by 

Wood  ^  Co.  and  now  by  Joseph  Yager  ^  Co.  and  which  are 

more  particularly  described,  &c. ;  and  also  the  leavCj  licensCy 

^k  and  privilege  of  quarrying^  getting  out,  working  and 

drying  away  granite  stone  from  said  quarry  or  quarries,  to 

^  use  and  benefit  of  said  £.  Sf  6.  &c.  for  the  term  of  six 

years,  from  and  immediately  after  the  10th  November  next 

CQSQiiig  the  date  hereof,  in  such  quantities,  from  time  to  time, 

^  tbe  said  E.  Sf  G.  may  have  occasion  to  use  in  their  business, 

or  ajjiy  choose  to  quarry — ^not  less  than  forty  thousand  cubic 

^*  in  each  year  of  the  said  term — together  with,  &c.  the 

«9e  Of  80  much,  &c.  yielding  and  paying  to  the  said  JV.  O. 

.    '  ^u^.  for  the  use  of  the  premises  and  the  stone  to  be  quar- 

^^  ^nd  got  out  of  said  quarry  or  quarries,  during  said  term 

^^^  years,  one  cent  and  one  quarter  of  a  cent  for  each  and 


^*^  cubic  foot  of  stone  which  shall  or  may  be  so  quarried 

^^  ^ot  out  therefrom  by  the  said  E.  ^  G. — they  hereby  bind- 

'^9^  themselves  to  quarry  and  get  out  at  least  forty  thousand 

^bic  feet  in  each  and  every  year  during  said  term,  or  to  pay 
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for  that  quantity  at  the  rate  aforesaid,  if  they  fail  to  quarry 
and  get  out  that  quantity,  and  all  over  to  be  paid  for,  &c. 
And  the  said  JST.  0.  for,  &c.  doth  hereby  covenant  with  the 
said  E.  ^  G,  that  they,  the  said  E.  Sf  G.  upon  the  payment  of 
the  said  rent  or  quarry  leave,  and  performance  of  the  covenants 
above  reserved  and  mentioned,  on  their  part  to  be  paid  and 
performed,  shall  and  may  quietly  possess,  use,  occupy  and 
enjoy  the  said  Fox  Rock  Qfiarry  and  premises,  included  with- 
in the  following  lines,  viz:  commencing  af,  ^c  a  atone  marked 
•ATo.  1,  and  running  east  to  a  white  oak  treCy  marked  with  three 
notches ;  then  north-east  to  a  stone  marked  JVo.  2 ;  then  north 
to  a  stone  marked  JSTo.  3 ;  then  uoest  to  a  stone  marked  JVo.  4, 
and  then  to  the  place  of  beginnings  for  the  purpose  of  freely 
quarrying,  getting  out,  working  and  carrying  away  stone  there- 
from, at  their  discretion  as  aforesaid,  during,"  &c. 

The  plaintiffs  further  proved  that  the  defendants  were  io 
possession  of  the  demised  premises  during  the  years  1840  and 
1841,  &c. ;  that  the  plaintiffs  were  executors  of  JV.  0. 
before  the  bringing  of  this  suit, — and  that  he  died  in  Decem- 
ber, 1841. 

The  defendants  then  read  in  evidence  the  notice  served  on 
plaintiffs  counsel  under  the  leave  in  this  cause,  of  the  matters 
of  defence  relied  on  by  them,  and  a  lease  dated  25th  July, 
1836,  from  Beak  Otoings  and  Cornelius  H,  OwingSj  who  it  is 
admitted  had  title  at  said  date  to  make  such  lease,  to  CdlA 
D.  OwingSyfor  all  their  estate  and  interest — being  two-third  partf 
of  and  tn,  all  that  piece  or  lot  of  ground  within  the  limits  ef 
the  farm  of  J^icholas  Omngs^  being  in  Baltimore  Co,  which 
lot  of  ground  is  called  Fox  Rock,  and  which  was  granted  and 
conveyed  by  said  JVicholas  Owir^s  to  the  said  BedUy  ComeUus 
H,  and  Ccdeb  V.  Owings^  by  indenture,  bearing  date  on  the 
20th  November  last  past,  and  recorded,  &c.  and  which  is  con- 
tained within  the  description  following — that  is  to  say:  be- 
ginning for  the  same  at  a  stone  marked  No.  1,  standing  on  the 
outline  of  a  tract  of  land,  called  ^^  Wells  and  Howard*s  First 
and  Second  ddventure^'*'*  being  a  division  line  between  the  lands 
of  the  said  JVicholas  Owings  and  a  certain  JVoah  Worthington^ 
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and  being  south  of  SweH  fy  C6*8  rail-road,  and  running  thence 
east  to  a  stone  marked  No.  2 ;  then  running  north  to  a  stone 
marked  No.  3,  planted  in  an  old  field,  known  by  the  name  of 
Frogs*  Fidd;  then  west  to  said  division  line,  between  the  lands 
of  the  said  JVicholas  Otoings  and  J^oah  Worthingtonj  running 
to  a  stone  marked  No.  4, — and  then  south,  running  with  said 
division  line,  to  the  place  of  beginning ;  containing  six  acres, 
more  or  less — to  have,  &c.  the  two-thirds  of  the  piece  or  parcel 
of  ground  hereby  intended  to  be  demised  unto  the  said  C.  D.  O, 
his,  &c.  for  the  term  of  five  years,  accounting  from  the  25th 
July,  1836,  and  thence  next  ensuing,  yielding  and  paying 
therefor  yearly,  and  every  year  during  said  term,  to  the  said 
B.  0.  and  C.  H.  O.  &c.  the  rent  or  sum  of  six  cents,  if  de« 
manded,  and  no  more. 

The  defendants  also  read  in  evidence  the  assignment  of  said 
lease,  dated  the  same  day,  from  said  Caleb  D.  Otrings  to 
Charles  Wood,  Joseph  Yager,  John  D.  Stewart  and  Edward 
Oreen.  And  offered  to  prove  by  said  Yager,  that  said  Caleb 
was  a  partner  with  said  Wood,  Yager  and  Stewart,  but  withdrew 
from  said  firm  about  1839;  that  on  11th  June,  1840,  the 
defendants  were  the  owners  of  one  undivided  half  part  in 
interest  in  said  lease,  dated  25th  July,  1836,  and  said  Yager 
of  the  other  half  part;  and  that  the  defendants  and  said  Ya- 
ger remained  possessed  of  said  demised  premises,  under  and  by 
virtue  of  said  lease  of  25th  July,  1836,  until  its  expiration  in 
Joly,  1841.  The  defendants  offered  all  said  evidence  for  the 
purpose  of  showing  that  the  lease  now  sued  on  did  not  take 
effect  until  25th  July,  1841. 

Whereupon  the  plaintiffs,  by  their  counsel,  objected  to  said 
offaed  evidence,  and  every  part  thereof;  but  the  court,  (Pur- 
viAvoB,  A.  J.)  overruled  said  objection,  and  admitted  the 
said  offered  evidence,  and  every  part  thereof,  to  be  given  to 
the  jury,  «n  reduction  of  the  amount  claimed  in  this  action. 
The  plaintiffs  excepted. 

The  other  exceptions  are  sufficiently  stated  in  the  opinion 
of  this  court. 
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The  verdict  and  judgment  of  the  County  Court  being  against 
the  plaintiffs  below,  they  appealed  to  this  court. 

The  cause  was  argued  before  Archer,  C.  J.,  DorsbTi 
Spbncb,  Magruder  and  Martin,  J. 

By  Parran  and  Brent  for  the  appellant,  and 
By  HiNKLBY  and  Nelson  for  the  appellees. 

Martin,  J.,  delivered  the  opinion  of  this  court. 

In  this  case  an  action  of  debt  was  instituted  in  BaUimon 
County  Court,  by  the  appellants  against  the  appellees,  to 
recover  the  sum  of  $500,  the  amount  alleged  to  be  due  on  the 
10th  November,  1841,  for  one  year's  rent  of  stone  quarry 
called  the  Fox  Rock  Quarryy  which  had  been  demised  to  the 
appellees  by  JS/teholas  Omngs^  in  an  indenture  bearing  date  the 
llth  June,  1840,  for  the  period  of  six  years,  to  take  effect  from 
the  10th  November,  1840. 

The  defendants  pleaded  to  this  action  rUl  de&et,  and  under  the 
leave  granted  to  rely  upon  any  defence  that  could  be  specially 
pleaded,  gave  notice  that  they  would  offer  in  evidence  a  lease 
of  the  25th  July,  1836,  for  the  Fox  Rock  Q^arryJ  made  by 
Beale  Owings  and  Comdius  Owings  to  Caleb  D.  OwingSy  and 
the  assignment  of  two-thirds  parts  thereof  by  Caleb  D.  Owings 
to  Wood  Sf  Yc^&Ty  and  which  was  outstanding,  unexpired,  and  in 
full  force,  at  the  date  of  the  lease  on  which  this  action  was 
brought,  so  that  the  lease  of  the  11  th  June,  1 840,  could  not 
commence  until  the  lease  of  the  25th  July,  1836,  had  termi- 
nated or  expired. 

At  the  trial  below,  the  plaintiflb  offered  in  evidence  the  lease 
of  the  llth  June,  1840,  and  proved  generally  that  the  defen- 
dants were  in  the  occupation  of  the  demised  premises  in  1840 
and  1841,  and  in  this  posture  of  the  case,  and  in  the  absence  of 
all  explanatory  or  defensive  testimony,  the  defendants  were  to 
be  regarded  in  legal  contemplation,  as  in  the  possession  and  en- 
joyment of  the  quarry  in  question,  under  the  lease  of  the  llth 
June,  1840,  and  were  therefore  disabled  from  impugning  or 
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coDtrovertiDg  the  title  of  their  lessor,  JVichoku  OwingSj  the 
appellants'  testator. 

At  this  stage  of  the  cause,  the  defendants,  for  the  purpose  of 
showing  that  they  had  been  evicted  or  interrupted  in  their  right 
of  possession  as  lessees  of  the  Fox  Rock  Quarryy  under  the 
lease  of  the  11th  June,  1840,  and  that  they  were  not  responsi- 
ble for  rent  prior  to  the  expiration  of  the  lease  of  the  25th 
July,  1836,  offered  in  evidence  the  lease  of  the  25th  July, 
1836,  in  connection  with  the  oral  testimony  of  Yager ,  who 
proved  that  on  the  11th  June,  1840,  the  defendants  were  the 
owners  of  the  undivided  half  part  in  interest  in  the  lease  of  the 
25(b  July,  1836,  and  that  the  said  Yttger  was  the  owner  of  the 
other  half  part,  and  that  the  defendants  and  said  Yager  remained 
possessed  of  the  said  demised  premises  under  and  by  virtue  of 
the  lease  of  the  25th  July,  1836,  until  its  expiration  in  July, 
1841.  The  plaintiffs  below  objected  to  the  admissibility  of 
this  evidence,  but  the  objection  was  overruled  and  the  evidence 
received.  And  the  testimony  offered  by  the  plaintiffs,  as  ex- 
hibited in  the  second,  thi^d  and  fourth  bills  of  exceptions,  having 
been  rejected,  upon  the  application  of  the  defendants,  the  court 
instructed  the  jury,  that  upon  the  evidence  aforesaid  the  plain- 
tiffs could  not  recover  any  rent  stipulated  to  be  paid  anterior  to 
the  25th  July,  1841,  because  the  evidence,  if  believed  by  the 
jury,  shows  such  an  interruption  of  the  possession  by  the  defen- 
dants under  the  lease  now  in  suit,  as  precludes  the  plaintiffs 
from  recovering  any  rent  anterior  to  the  25th  July,  1841. 

The  counsel  for  the  plainti£&  excepted  to  the  ruling  of  the 
court  with  respect  to  the  admissibility  of  the  testimony  offered 
by  the  defendants  in  the  first  exception,  and  to  the  instruction 
given  by  the  court  to  the  jury  as  exhibited  in  the  fifth  excep- 
tion. Both  the  exceptions  raised  substantially  the  same  question. 
The  exposition  of  the  law  of  the  case,  to  be  found  in  the 
opinion  of  the  court,  as  expressed  in  the^A  exception,  was 
predicated  upon  the  evidence  introduced  under  the  first  excep- 
tion, and  if  the  court  erred  in  admitting  the  testimony  presented 
by  the  plaintiffs  in  the  first  exception,  their  instruction  to  th^ 
34        v.6. 
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jury  was  necessarily  erroneous,  as  under  such  circomstaDces 
there  would  be  no  evidence  to  sustain  it 

It  is  apparent  from  the  statement  we  have  thus  given  of  the 
pleadings  in  this  cause,  that  the  claim  interposed  by  the  defen* 
dants  for  a  reduction  and  apportionment  of  the  rent  can  only 
be  maintained  upon  the  ground  that  a  case  was  presented  of 
conflicting  leases,  and  the  point  made  by  the  counsel  for  the 
plaintiffs  on  this  branch  of  the  argument  was,  that  there  was 
no  incompatibility  between  the  lease  of  the  25th  July,  1836,  and 
the  lease  of  the  11th  June,  1840,  because  the  first  lease  opera- 
ted only  as  a  grant  of  the  superficies  or  surface  of  the  soil,  and 
did  not  pass  a  right  to  the  quarry,  which  was  for  the  first  time 
demised  to  the  defendants  by  the  lease  of  the  1 1th  June,  1840. 

In  Saiundir$*  case,  reported  in  5  Cokeys  Rep.  22,  it  was 
adjudged : — 

1st  If  a  man  hath  land  in  part  of  which  there  is  a  coal  mine 
open,  and  he  leases  the  land  to  one  for  life,  or  for  years,  the 
lessee  may  dig  for  it ;  forasmuch  as  the  mine  is  open  at  the 
time,  and  he  leases  all  the  land,  it  shall  be  intended  that  his 
interest  is  as  general  as  his  lease  is;  that  is,  tliat  he  shall  take 
the  profit  of  the  land,  and  by  consequence,  of  the  mine  in  it 

2d.  If  the  mine  were  not  open,  but  included  in  the  bowels 
of  the  earth  at  the  time  of  the  lease  made  in  such  case  by 
leasing  of  the  land,  the  lessee  cannot  make  new  mines,  for  that 
shall  be  waste. 

3d.  If  a  man  hath  mines  hid  within  his  land,  and  leases  his 
land  and  all  the  mines  therein,  then  the  lessee  may  dig  for 
them,  and  therewith  agrees  9  K  4,  8,  where  it  is  said,  that  if  a 
man  leases  his  land  to  another,  and  in  the  same  there  is  a  mine, 
(which  is  to  be  intended  of  a  hidden  mine)  he  cannot  dig  for  it; 
but  if  he  leases  his  land  and  all  mines  on  it,  then  although  the 
mines  be  hidden,  the  lessee  may  dig  for  them. 

By  an  examination  of  the  lease  of  the  25th  July,  1836,  it 
will  be  found  that  there  is  no  grant  of  the  Slone  Quarry;  the 
expressions  in  the  lease  are :  all  their  estate  and  interest,  beiog 
two-thirds  part  of  and  in  all  that  piece  or  lot  of  ground  within 
the  limits  of  the  farm  of  JVtc&oto  Owingi^  being  in  BaUimm 
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County,  which  lot  of  ground  is  called  Fox  Rock ;  and  it  is  per- 
fectly clear,  that  the  quarry  demised  to  the  defendants  by  the 
lease  of  the  1 1th  June,  1840,  was  not  covered  by  the  lease  of 
the  85th  July,  1836,  unless  the  quarry  was  opened  at  the  date 
of  the  lease. 

The  lease  of  the  11th  June,  1840,  contains  the  following 
description  of  the  quarry  granted^  by  J\/%chola$  Owingi  to  the 
defendants;  *^  the  granite  quarry  and  quarries  situated  in  BaUi- 
more  County,  near  the  Patapsco  river  or  falls,  on  land  of  said 
OmngSj  called  and  known  by  the  name  of  Fox  Rock  or  Fox 
Rock  Qn«arryj  being  the  same  which  was  or  were  lately  pos- 
sessed and  worked  by  Wood  ^  Co.  and  now  by  Fciger  ^  Co.  \^ 
and  these  expressions  were  relied  on  by  the  counsel  for  the 
appellees,  as  showing  that  the  quarry  was  open  on  the  25th 
July,  1836.  But  certainly  no  such  deduction  can  be  drawn 
rrom  the  n^e  of  these  descriptive  expressions.  When  the 
lessor,  on  the  11th  June,  1840,  said,  that  the  quarry  which  he 
was  describing  had  been  recently,  or  a  short  time  ago,  possessed 
and  worked  by  Wood  tf  Co.  he  cannot  be  understood  as  mean- 
ing that  the  quarry  was  opened,  and  in  the  occupation  of  the 
persons  to  whom  he  referred,  as  long  back  as  the  S5th  July, 
1836,  a  period  of  nearly  four  years. 

We  have  examined  the  testimony  delivered  by  Ya^y  for  the 
purpose  of  ascertaining  if  there  was  any  fact  stated  by  the 
witness,  from  which  the  jury  could  infer  that  the  quarry  in 
question  was  open  at  the  date  of  the  lease  of  25th  July,  1836. 
But  no  such  fact  is  supplied  by  the  testimony  of  this  witness. 
He  says,  that  on  the  Uth  June,  1840,  the  defendants  were  the 
owners  of  one  undivided  half  part  in  interest  in  the  lease  dated 
the  25th  July,  1836,  and  he,  the  witness,  of  the  other  half  part, 
and  that  he  and  the  defendants  remained  possessed  of  the  de- 
mised premises  under  and  by  virtue  of  the  lease  of  the  25th 
July,  1836,  until  its  expiration  in  July,  1841 ;  and  when  the 
witness  speaks  of  being  possessed  of  the  demised  premises,  we 
understand  him  as  referring  to  the  lot  called  the  Fox  Rocky 
granted  by  the  lease  of  the  25th  July,  1836,  and  if  he  could 
be  regarded  as  alluding  to  the  quarry  demised  by  the  lease 
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upon  which  this  sail  is  brought,  it  could  not  be  relied  on  as  in* 
dicating  that  the  quarry  was  open  on  the  25th  July,  1836,  as 
his  evidence  does  not  profess  to  carry  the  possession  of  him« 
self  and  the  defendants  further  back  than  the  11th  June,  1840. 

We  think  that  upon  the  circumstances  of  the  case,  as  pre- 
sented by  the  Jirst  bill  of  exceptions,  the  lease  of  the  25th 
July,  1836,  must  be  treated  as  granting  only  the  superficies  or 
surface  of  the  soil,  and  conferred  upon  the  lessee  no  authority 
to  dig  for  or  work  the  quarry  mentioned  in  the  proceedings, 
and  that  there  was,  therefore,  no  incompatibility  between  the 
rights  demised  by  the  first  lease,  and  those  granted  by  the  lease 
of  the  1 1th  June,  1840.  And  this  being  so,  it  follows  that  the 
defendants,  as  the  lessees  of  the  Fox  Rock  Quarry^  could  not 
have  been  impeded  or  interrupted  in  the  use  and  enjoyment  of 
that  quarry  by  the  lease  of  the  25th  July,  1836. 

The  pretension  of  the  defendants  that  they  wer^entitled  to 
a  reduction  and  apportionment  of  the  rent  which  had  become 
due  on  the  11th  November,  1841,  was  not  sustained  by  the 
evidence  in  the  cuuse,  and  the  court  below  erred  in  admitting 
the  testimony  offered  by  the  appellees  to  the^rsf  exception,  and 
in  the  instruction  which  tliey  gave  to  the  jury  in  the  Jtflh  ex- 
ception. 

The  testimony  offered  by  the  plaintiffs  below,  in  the  seeonij 
third  and  fourth  bill  of  exceptions,  was  proposed  to  be  intro- 
duced for  the  purpose  of  repelling  the  evidence  which  had 
been  produced  by  the  defendants,  as  exhibited  in  the  first  bill 
of  exceptions ;  and  as  according  to  the  view  we  have  taken  of 
that  evidence,  it  ought  not  to  have  been  recf  ived  by  the  court, 
and  is  to  be  treated  as  not  in  the  cause.  The  questions  de- 
cided by  the  County  Court  with  respect  to  the  admissibility  of 
the  testimony  offered  by  the  appellants,  have  become  mere  ab« 
stract  propositions,  upon  which  it  is  not  necessary  for  this  court 
to  express  an  opinion.  Practically,  the  testimony  was  properly 
rejected,  for  it  results  from  the  opinion  we  have  expressed 
upon  this  case,  that  the  right  of  the  appellants  to  recover  the 
sum  of  $500,  as  the  amount  of  rent  due  to  them  at  the  period 
of  the  institution  of  this  action,  was  not  affected  by  the  lease 
of  the  25th  July,  1836. 
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The  jadgment  of  the  County  Court  is  reversed  on  the  first 
9tnA  fifth  bill  of  exceptions,  and  affirmed  upon  the  second^  third 
and  fourth  bills  of  exceptions. 

JUDGMENT  RfiVBRSBD — PROCEDENDO   AWARDED. 


Isaac  6.  Magruder  akd  Elizabeth  his  wife  vs,  F.  L. 

Darmall. 

F.  L.  Darnall  v$.  Isaac  O.  Magruder  and  wipe. 

December  J  1847. 

A  gaaidian  may  be  responsible  to  hia  ward  as  bailiff,  or  guardian  before  be 
bonds ;  but  in  sucb  a  case,  the  bill  should  charge  an  entry  on  the  ward's  es- 
tate, and  perception  of  profits  before  he  bonded. 

Bat  where  the  bill  is  framed  in  reference  to  his  duty  as  guardian,  deriving  his 
antbority  as  such  from  his  appointment,  the  account  should  be  taken  ijpom 
the  date  of  his  bond. 

When  it  is  claimed  to  charge  a  guardian  with  perception  of  rents  and  profits 
before  he  bonded,  as  well  as  after,  and  there  were  no  allegations  in  the  bill 
on  tiie  subject  of  profits  before  his  appointment,  that  question  is  not  in  issue 
in  the  cause. 

So,  where  a  widow  admintetered  upon  her  fint  husband's  estate,  her  teeond 
husband  cannot  be  made  responsible  for  receipts  prior  to  his  marriage,  with- 
out she  is  a  party  to  the  bill,  and  those  receipts  put  in  issue  by  proper  alle- 
gations. 

A  release  of  aU  claims  against  a  guardian  concerning  specific  personal  property, 
is  evidence  of  the  delivery  of  such  property  to  the  releasor,  his  ward. 

Ad  appraisement  of  a  ward's  property,  made  by  order  of  the  Orphans  court,  is 
not  conclusive  evidence  of  the  value  of  such  property  against  the  guardian; 
he  may  rebut  it  by  proof.  The  act  of  1788,  ch.  101,  sub-chap.  12,  sect.  6, 
does  not  make  it  conclusive. 

An  account  of  a  guardian  charging  himself  with  one  year's  use  of  the  minor's 
estate,  and  crediting  the  whole  amount  of  allowances — examined  and 
passed  by  the  Orphans  court  which  appointed  him — is  a  judicial  act  of  tliat 
eonit,  and  is  prima  faeU  evidence  of  the  matters  therein  contained.  It  may 
be  impeached  by  proof. 

The  court  will  not  reverse  a  decree,  on  the  ground  of  error  committed  in  the 
mode  of  averaging  proof,  when  assured,  that  the  whole  evidence  in  the  cause 
fully  justified  the  credits  allowed  in  relation  to  the  subjects  affected  by  such 
average. 
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Where  the  entire  estate  in  the  hands  of  a  guardian  is  not  more  than  necessary 
to  pay  expenses,  proper  and  necessary  to  he  made,  and  which  were  made,  the 
court  will  not  reverse  a  decree,  to  enable  them  to  charge  the  guardian  with  a 
greater  sum  by  way  of  interest. 

A  guardian  in  a  trust  of  considerable  duration,  who  performed  his  duties,  ex- 
cept in  a  failure  regularly  to  pass  accounts — who,  however,  promptly  an- 
swered— threw  no  obstacles  in  the  way  of  investigation,  and  rendered  a 
general  account  in  his  answer  to  a  bill  filed  against  him,  is  entitled  to  a  com- 
mission of  seven  and  one-half  per  centum. 

Where  the  allowance  of  that  rate  of  commission  exhausted  the  balance  for 
which  the  Chancellor  decreed,  this  court  reversed  the  decree,  with  costs,  and 
dismissed  the  bill. 


Cross  Appeals  from  the  Court  of  Chaacery. 

The  bill  in  this  cause  was  filed  on  the  13th  December, 
1839,  by  hcuic  G.  Magruder  and  trt/e,  and  alleged  that  Eiiza- 
beth^  his  wife,  was  one  of  the  heirs  of  Richard  HUl^  who  died 
in  the  year  1816,  possessed  of  real  and  personal  property; 
that  in  a  few  years  his  widow,  Margaret  Hillj  intermarried 
with  Francis  L.  Damallj  who  jointly  with  Joseph  fVUson^  ad- 
ministered on  the  personal  estate  of  Richard  Hill;  that  aAer 
said  administrators  had  settled  up  the  estate  of  Richard  HiU^ 
Francis  L.  DamaU^  who  was  at  that  time  in  the  possession  of 
the  entire  real  and  personal  estate  of  Richard  HiU — the  chil- 
dren of  Richard  Hillj  four  in  number,  being  all  minors — ap- 
plied to  the  Orphans  Court  of  Prince  Oeorge'^s  County  for  the 
ap|K)intment  of  a  guardian  thereto;  that  he  was  accordingly 
appointed  for  all  of  them,  and  accepted  the  trust,  and  took 
and  retained  possession  of  all  their  property;  consisting  of 
lands,  negroes,  stock,  &c.;  that  as  guardian,  he  continued  in 
possession  of  the  said  E^s  property  until  the  year  1830,  or 
thereabouts,  deriving  great  profits  therefrom ;  that  he  sold  sev- 
eral valuable  negroes,  for  which  he  has  never  accounted;  that  be 
has  never  rendered  any  accounts,  nor  in  any  way  settled  with 
the  said  E.  or  her  husband,  nor  with  the  said  Orphans  Court. 
Prayer  J  that  F.  L.  D.  may  answer,  account,  and  also  discover 
the  amount  of  his  sales,  receipts,  &c.  and  for  general  relief. 

The  defendant  answered  the  bill,  fully  and  particularly  ad- 
mitting the  relationship  of  the  parties,  and  his  possession  of 
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E^s  estate;  that  he  paid  off  the  debts  of  R.  H.  and  endeavored 
to  avoid  a  sale  of  any  of  his  estate  for  such  payments ;  that  in 
this  way  he  paid  off  many  debts,  which  do  not  appear  in  his 
account  of  the  18th  November,  1818,  being  paid  after  that 
time;  that  he  passed  no  final  account.  The  answer  then 
proceeded  to  discover  how  the  defendant  had  administered 
the  trust 
The  appraisement  of  the  personal  estate  of  R.  H.  showed 

that  it  amounted  to 1 12,808  87 

The  increase  of  the  personal  estate,  .  1,473  37^ 

The  real  estate,  consisting  of  a  farm  of  five  hun- 
dred acres,  with  improvements,    .  .       10,000  00 
The  negroes  of  the  estate  were  of  all  ages,  from  two  to 
seventy  years  of  age,  though  principally  under  twenty-five; 
many  of  them  quite  young.    ElizabeiKs  proportion  amounted 
to|l,630. 

The  defendant  filed  with  his  answers  release,  dated  16th 
June,  1 828,  from  Philip j  Mary  ^nn,  William  and  Margaret 
EUzabeth  HiU  to  F,  L.  Darnall  and  mfe^  their  guardians  of 
*^a]|  and  all  manner  of  actions,  accounts,  debts,  dues  and  de- 
mands which  they  ever  had,  now  hath,  or  which  they  at  any 
time  hereafter  can  or  may  claim  or  demand  against  the  said  F. 
L.  D.  and  wife,  touching  or  concerning  the  management  or 
disposition  of  any  of  the  said  P'«,  M.  A\  fl^s  and  M.  Es  es- 
tate, or  by  reason  of  any  money,  rents  or  profits  by  them 
received  out  of  the  same,  or  any  payments  made  thereof  during 
the  minority  of  the  said  releasors,'^  &c. 

With  this  answer  a  variety  of  accounts  were  filed,  in  relation 
both  to  the  administration  and  guardianship  of  the  defendants : 
statements  of  accounts  of  sales  of  crops,  correspondence  con- 
cerning the  same.  A  commission  was  also  issued,  under  which 
a  great  mass  of  proof  was  collected. 

On  the  15th  November,  1842,  the  Chancellor  (Bland)  by 
consent  decreed  an  account  between  the  parties,  and  referred 
the  cause  to  the  auditor  of  his  court 
That  officer  stated  two  accounts — A  and  B.    In  Htkt  JirH 
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account  he  charged  F,  L.  Darnall^  guardian,  as  of  16th  Jan- 
uary, 1843. 

1.  To  personal  estate,  which  came  to  his  hands,  as  per 
answer  of  Darnall^  and  first  of  the  administrators  of  HtU,  filed 
10th  November,  1842, $11,279  05 

2.  To  increase,  which  came  to  his  hands,  as 

per  appraisement,  filed  10th  November,  1842,  1,478  38 

3.  To  annual  value  of  personal  estate,  as  per 
appraisement,  at  five  per  cent,  on  $12,752  43 
from  15th  April,  1818,  to  15th  March,  1832— 
13  years  11  months,       .        .        .  $8,873  56 

4.  To  amount  of  annual  value  of 
real  estate,  estimated  as  per  ap- 
praisement, on  $10,000,    .        .         6,958  33 

15,831   89 

5.  To  proceeds  of  sales — negro 

Harry, 415  00 

Deduct  jail  fees,        .        .  4  76 

410  24 

$28,994  56 
Cb. 

1.  By  amount  of  personal  estate  transferred 
to  the  complainant,  Elizahdh  and  others,  his 
wards,  as  per  answer,  or  accounted  for,  as  per 

contra, $8,501  62 

2.  By  one-third  thereof,  being  share  of  the 
widow  of  Richard  HiUy  deceased,  now  wife  of 

the  defendant, 4,250  81 

3.  By  one-third  of  the  annual  value,  as  per 

contra,  being  the  widow^s  share  thereof,  .  6,277  29 

4.  By  commission  on  $10,554  59),  being  two- 
thirds  of  the  annual  value,  at  seven  and  a  half 

percent 791  £9 

5.  By  one-third  sales — negro  Harry^    .        .  136  75 

6.  By  balance  distributed  below,      .        .  10,036  50 

$28,994  Sa 


OF  MARYLAND.  273 


M agruder  and  wife  vi.  Darnall  and  wife. — 1847. 


To  balance,  per  contra,  distributed  as  follovrs:    $10,036  50 

1.  To  Isaac  G.  Magruder  and  mfcy  for  one- 
quarter  of  said  balance,  .        .  $2,509  12} 

2.  To  same,  for  one-third  of  the 
share  of  PhUip  HUl^  of  the  annual 
value  of  the  real  estate,  from  15th 
April,  1825,  to  15th  March,  1832— 

6  years  11  months,    .  192  13 

2,701  25i 

3.  To  WiUiam  W.  Hill,  same,        2,701  251 

4.  To  Mary  dnn  HiU        "  2,701  2b\ 

5.  To  Philif  Hill  for 
one-quarter    do.  .  $2,509  12} 

Deduct  as  above,       576  39 


1,932  73} 


10,036  50 


Account  B. 
Dr. — F.  L.  D.,  guardian,  in  account  with  kaac  G.  Magruder 
and  Elizabeth  his  wife — 16th  January,  1843. 
1.  To  amount  due  by  account  A,         .        .    $2,701  25} 

Cr. 

1.  By  this  amount,  as  per  account  passed 
Orphans  court  13th  February,  1821,    $197  38 

Deduct  commission  allowed  on  ac- 
count A,  14  80 


$182  58 


2.  By  this  amount  for  board,  clothing,  and 
education  of  said  £.  for  12  years  11  months,  ex- 
cluding tbe  year   1820,  allowed    by  Orphans 

court, 1,293  66 

8.  By  negro  hire, 12  00 

4.  By  balance  due,  with  interest,  from  13th 
March,  1832—10  years  10  months  1  day,  until 
paid, 1,213  01 

$2,701  25} 
35        V.6 
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On  the  7th  March,  1843,  upon  the  application  of  the  defen- 
dant, the  Chancellor  (Bland)  remanded  the  cause  to  the  audi- 
tor for  a  further  report,  with  liberty  to  the  parties  to  take 
proof.  This  order  led  to  the  introduction  of  much  more  proof 
into  the  cause,  shewing  further  payments  by  Damall  4r  vt/e,  &c. 

The  complainants  in  equity  excepted  to  the  proof  taken 
under  one  of  the  commissions,  and  directed  the  auditor  in  re- 
porting his  accounts,  to  state  one  for  them,  showing  their  claim 
on  the  principles  of  the  accounts  heretofore  stated,  subject  to 
the  following  exceptions  and  corrections : 

1st.  In  account  A,  he  will  charge  the  defendant  with  the 
annual  value  of  the  personal  estate,  at  the  rate  fixed  by  the 
commissionerSj  and  sanctioned  by  the  Orphans  couH,  viz: — 
$684  11,  and  not,  as  charged  in  said  account,  at  a  much  loiver 
rate. 

2d.  In  account  A,  be  will  not  credit  the  defendant  with 
$8,501  62— the  two-thirds  of  $2,752  43— which  he  assumes 
the  defendant  paid  away,  but  credit  with  his  actual  payments 
as  appear  from  the  proof,  especially  the  exhibits  filed  with  the 
answer. 

S.  In  account  B,  the  auditor  will  charge  the  defendant  with 
the  complainants^  share  of  Ann  Magruder^s  personal  estate, 
and  with  the  annual  income  thereof,  because  there  is  no  foun- 
dation for  the  assumption  in  the  report,  that  it  ever  was  trans- 
ferred to  the  complainant,  Eliz€tbetL 

On  the  25th  September,  1843,  the  auditor  made  another 
report : — 

Accompanying  this  report  were  accounts  A,  No.  1,  made  up 
to  the  time  of  bis  report,  in  which  F.  L.  D.,  guardian,  in  ac* 
count  with  the  estate  of  Richard  Hill^  deceased,  was  debited 
as  in  account  A,  with  $28,994  56,  and  credited  with  all  the 
credits  of  that  account,  and  further  sums  for  taxes,  repairs,  &c 
leaving  a  balance  for  'distribution  of  $9,064  66,  which  was 
divided  as  before  in  account  A,  awarding  the  complainants 
$2,458  29i. 

B,  No.  1 ,  charged  F.  L.  D.  as  guardian  in  account  with  /. 
G.  M,  fy  wife  with  that  balance,  and  credited  him  as  follows: 


i 
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By  the  amount,  as  per  account,  passed  by  the  Orphans  court 
13th  February,  1821,         .        .        .$197  38 

Deduct  commission  allowed  in  ac- 
count  A.  No.  1,        ....        14  80 


By  this  amount  for  board,  clothing  and  educa- 
tion of  complainant  E.  for  1 2  years  and  1 1  mos. 
excluding  the  year  1820,  allowed 

By  hire  of  TiWy,  in  1829, 

By  interest  on  $480,  value  of  Priss  and  JHoseSy 
who  died  id  1825,  at  5  per  cent.  1  July,  1825, 
to  15th  March,  1832,  less  commissions, 

By  balance  due  15th  March,  1832,    . 


$182  58 


1,293  66 
12  00 

148  87 
821   18 

$2,458  29{ 


The  interest  on  this  balance  up  to  date  of  au- 
ditor's report,  was $567  99 

Account  A,  No.  2,  charged  F,  L.  D.,  as  guardian,  with 
|30,571  35,  and  credited  him  with  divers  sums,  leaving 
$10,435  46  for  distribution  among  the  four  children  of  Rich- 
ard Hai  Of  this  balance,  $2,800  99}  was  awarded  to  the 
complainants. 

Account  B,  No.  2,  charged  F.  L.  D.,  as  guardian,  in  account 
with  complainant,  with  the  balance  of  $2,800  99,  with  one- 
fourth  of  two-thirds  of  the  personal  estate,  according  to  the 
appraisemerU  of  10th  November,  1842,  $2,280  37;  with  the 
increase  of  E*s  share  of  the  personal  estate,  up  to  the  year 
1832,  after  the  appraisement,  $605 ;  with  E^s  share  of  Ann 
Magrader'* 8  personal  estate,  $740  75,  and  interest  thereon, 
(208  75.  This  account  then  credited  F.  L.  D.  with  the  three, 
first  items  of  A,  No.  1 ;  with  the  value  of  Priss  and  Moses^ 
deceased  negroes,  $480;  interest  and  less  commission  thereon, 
$148  87;  commissions,  $15  66,  leaving  a  balance  due  com- 
plainants of  $4,503  10,  and  as  of  25th  September,  1843. 

The  interest  on  this  balance  from  15th  March,  1832,  to 
S5th  September,  1843,  1 1  years  6  months  10  days,  $3,1 14  64, 
was  also  allowed. 
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The  complainants  excepted  to  this  report  and  Accounts  A 
and  A  and  B  No.  1. 

The  defendants  excepted  to  all  the  aaditor's  reports  and 
accounts,  and  to  the  averments  of  the  bill. 

On  the  27th  February,  1845,  the  Chancellor  (Bland)  ag;ain 
referred  the  cause  to  the  auditor,  with  directions :  ^ToIIowiog 
the  case  stated  in  the  bill,  which  calls  for  nothing  more  than 
an  account  from  the  defendant,  during  his  guardianship,  of  all 
his  ward's  property,  however  acquired,  and  of  certain  negro 
slaves,  alleged  to  have  been  sold  by  him;  the  accounts  to  be 
stated  cannot  be  allowed  to  embrace  any  other  subjects. 
Commencing  on  the  day  when  he  was  appointed  guardian, 
and  terminating  on  the  day  when  the  plaintiff,  EUzctbethy  at- 
tained the  age  of  sixteen,  when  the  defendant's  guardianship 
ended.'* 

^'  The  judical  accounts  in  the  proceedings  mentioned,  stated 
and  passed  by  the  Orphans'  court  of  P.  G.  County,  as  of  the 
8th  January,  1821,  as  a  guardian's  account,  of  the  defendant 
with  his  then  ward,  the  plaintiff,  Elizabeihy  must  be  received 
as  a  judicial  act  of  that  court,  and  as  prima  facie  evidence  of 
the  matters  therein  contained,  leaving  the  respective  claims  and 
pretensions  of  the  parties  not  comprehended  thereby,  and  sub- 
sequent thereto,  to  be  regulated  by  the  pleadings  and  proofs 
in  this  cause." 

^^  The  estimate  of  the  plaintiff,  Elizabeth\  estate,  during  the 
time  of  her  being  the  ward  of  the  defendant,  must  be  made  as 
of  a  share  of  so  much  undioided  property^  until  the  time  of  the 
distribution,  and  thenceforward  and  to  that  extent,  as  of  flo 
much  property  held  by  her  in  seoeraby." 

^^  The  amount  of  the  public  taxes,  and  the  costs  of  the  ne- 
cessary repairs  of  the  edifices  on  the  realty,  made  by  the  de- 
fendant  during  his  guardianship,  to  be  allowed." 

^'Interest  is  to  be  charged  and  allowed  on  the  balances  shovrn 
at  the  end  of  each  year." 

^^  The  defendant,  as  guardian,  is  to  be  allowed  a  commissioD 
of  only  five  per  cent." 

^^Tbe  several  reports  of  the  auditor,  and  all  exceptions 
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thereto,  so  far  as  the  same  may  be  at  Tariance  with  this  order, 
are  rejected." 

The  Orphans  court  accoaot  mentioned  in  the  preceding  order, 
was  the  first  account  of  F.  L.  D,  and  tirt/e,  guardians  to  EUza» 
heth  HiU^  in  which  they  charged  themselves  mth  one  year*s  me 
oftheminor^s  estate^  $197  37,  and  claimed  allowance  for  a  medi- 
cal bill;  sinking  a  well;  proportion  of  repairs  of  dwelling  and 
tobacco  houses;  cost  of  a  new  wagon  for  the  plantation ;  county 
taxes;  board,  clothing  and  necessaries,  ($100  91,)  furnished 
the  minor ;  register's  fees,  and  a  commission  of  seven  and  a 
half  per  cent  on  $197  37.  These  exhausted  the  sum  debited 
the  guardian.  This  account  was  sworn  to  by  F,  L.  D.  and 
after  due  examination^  wu  passed  by  the  Orphans  court  on  the 
ISih  February^  1821. 

Similar  accounts  were,  at  the  same  time,  passed  in  relation  to 
the  other  children  of  Richard  Hill. 

On  the  22d  September,  1845,  under  the  order  of  the  previous 
February,  the  auditor  reported : — 

Account  C,  between  F.  L.  D.,  guardian,  and  the  estate  of 
Richard  HiUj  deceased.    In  this  account  he  debited  F.  L.  D. 

1.  With  the  annual  value  of  the  real  estate,  as 
per  testimony,  from  1st  Sept  1819,  to  1st  Jan- 
uary, 1820, 4  mos.  at  $298  per  annum,     $  99  33 

2.  With  same,  from   1st  January, 
1821,  to  1st  January,  1829—8  years,   2,384  00 


$  2,483  33 

3.  With  annual  value  of  personal  es- 
tate, 4  mos.  as  above,  at  $500  per  an- 
num,               166  67 

4.  With  same,  P.  £.,  from  1st  Jan- 
uary, 1821,  to  24th  June,  1824—3  yrs. 

5  months  23  days,  ...        1 ,740  28 

1,906  95 

6.  To  proceeds  of  sales — negro  Harry —  with 

5  years  interest, 533  31 

$4,923  59 
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And  credited  F.  L.  D. — 

1.  By  commission  on  $4,923  59,  at  five  per  cent  %  246  18 

2.  By  taxes, 216  24 

3.  By  repairs,  &c 640  08 

4.  By  balance, 3,821  09 

$  4,923  59 

Of  that  balance,  $636  85  in  E*b  own  right,  and  $41  05,  one- 
third  of  the  share  of  Philip  Hill^  making  $677  90,  was 
credited  to  the  complainants,  as  of  22d  September,  1845. 

Account  D  was  stated  between  F.  L.  D,  as  guardian,  with 
the  complainants.  It  debited  him  with  $677  90,  and  interest 
on  balances  to  1st  January,  1826,  $7  53  =  $685  43,  and  cred- 
ited him  with  $844  41  for  board,  clothing  and  education,  from 
1st  September,  1819,  to  1st  January,  1820,  and  from  Ist  Jan- 
uary, 1821,  to  1st  January,  1829,  at  $100  per  annum,  and  in- 
terest, $11  08.  This  account  left  due  the  guardian  $153  93, 
with  interest  from  1st  January,  1829. 

Account  E  was  between  the  same  parties — debited  F,  L.  D, 
with  $677  90  as  before,  and  interest,  $33  64  =  $711  54, 
and  credited  him  with  $687  50  for  board,  &c.  at  $82  50  per 
annum,  leaving  a  balance  of  principal  due  of  $24  05,  and  in- 
terest, $24  12  =  $48  16  to  the  complainant,  E. 

To  these  accounts,  both  parties  excepted.  The  substance 
of  the  exceptions  will  appear  in  the  points,  raised  by  the  re- 
spective counsel  in  this  court,  and  in  the  opinion  of  this  court 

The  Chancellor  (Bland)  ratified  account  E,  and  both  parties 
appealed  to  this  court 

The  cause  was  argued  before  Archer,  C.  J.,  Dorset, 
Chaubers,  Magruder  and  Martin,  J. 

By  C.  G.  Magruder  and  A.  Randall  for  Magruder  and 

wife. 

This  bill  was  filed  12th  October,  1838,  by  Magruder  and 
wife  against  Damall^  for  an  account  of  the  wife's  property, 
composed  principally  of  her  share  of  her  father's  estate,  and 
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the  rents,  issues  and  profits  thereor,  with  which  Darnall^  as  her 
guardian,  was  chargeable. 

It  appears  that  Richard  Hilly  the  father,  died  intestate  in  the 
spring  of  1817,  possesed  of  valuable  real  and  personal  estate, 
leaving  a  widow,  (who  a  year  after  intermarried  with  Darnall^) 
and  four  infant  children,  the  youngest  of  whom,  the  female 
complainant,  was  born  in  1812,  and  intermarried  with  Magru- 
der  in  1836.  HiWs  widow,  and  her  brother,  Joseph  Wilson, 
were  appointed  administrators,  and  settled  up  the  personal  es- 
tate, which  was  delivered  over  to  Damall,  on  bis  intermarriage 
with  the  administratrix.    Darnall  was  appointed  guardian  of 

the  children,  on  the day  of 1819,  and  continued  to 

hold  the  property  of  the  female  complainant,  until  about  1832, 
and  refused  to  account  for  it,  or  its  profits. 

The  real  and  personal  estates  of  the  wards  were  valued 
SOth  March,  1820,  by  appraisers  appointed  by  the  Orphans 
court,  at  $1154  11,  per  annum,  and  taken  by  Darnall  at  that 
appraisement,  which  was  never  changed. 

The  Orphans  court  afterwards  appointed  others  to  appraise 
and  distribute  the  personalty  among  the  widow  and  children  of 
the  deceased,  which  was  done  24th  June,  1824.  The  share  al- 
lotted to  the  female  complainant  was  valued  at  $1630. 

The  defendant  filed  his  answer,  SOtb  Sept  1839,  admitting 
the  death  of  Richard  Hilly  leaving  the  family  and  property  as 
alleged ;  his  widow^s  administration  of  his  estate ;  her  inter- 
marriage with  Darnall;  his  appointment  as  guardian  of  the 
children,  and  taking  possession  of  their  estate ;  he  filed  various 
accounts,  from  1817  to  1837;  denied  his  indebtedness;  avers 
thai  the  court  allowed  him  all  the  profits,  &c.,  for  supporting 
the  wards ;  and  relies  on  a  release  purporting  to  be  executed 
by  the  wards,  16th  June,  1828,  when  the  female  complainant 
was  about  sixteen  years  of  age. 

Much  testimony  is  taken  by  both  parties  under  a  commission. 

The  complainants  excepted  to  this  testimony,  and  complain- 
ants and  defendant  except  to  the  auditor^s  accounts.  Defendant 
also  excepted  to  the  averments  of  the  bill. 

The  chancellor  decreed  11th  October,  1845,  that  defendant 
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pay  complainants  $48  16,  with  interest  and  costs,  from  which 
each  party  appealed  to  this  court,  and  entered  into  an  agree- 
ment to  take  up  one  record,  and  otherwise  provide  for  the 
payment  of  the  costs  of  the  appeal. 

The  complainants  will  contend,  that  the  defendant  is  respon- 
sible to  them  in  this  suit,  for  his  ward^s  property,  and  the  rents, 
issues,  and  profits  thereof,  from  the  time  it  came  into  his  pos- 
session, or  the  possession  of  his  wife,  with  which  he  ought  to 
have  been  charged,  viz : 

1st.  With  the  rents  of  the  real  estate,  and  the  time  of  the 
personal  estate,  from  the  death  of  his  ward^s  father  in  1817,  to 
the  time  of  his  being  appointed  guardian,  15th  April,  1818, 
during  which  time  this  property  was  in  the  possession  of  the 
wife  of  the  defendant. 

2d.  With  the  value  and  hire,  or  profits  of  the  personal 
property  of  the  female  complainant,  bequeathed  to  her  by 
Mrs,  Anne  Magruder^  of  whose  estate  the  defendant  was  the 
executor. 

3d.  With  the  appraisement  (made  20th  March,  1820,  by  the 
authority  of  the  Orphans  court,)  of  the  annual  value  of  the 
ward^s  real  and  personal  property,  derived  from  her  father,  and 
that  no  deduction  for  taxes,  repairs,  medical  accounts,  &c.  &c., 
are  to  be  made  therefrom. 

4th.  With  negro  JVe%  and  personalty  other  than  negroes, 
returned  by  the  appraisers,  or  with  an  allowance  for  their  value 
and  use. 

5th.  With  interest  on  all  these  sums  in  half  yearly  rests. 

They  will  also  contend,  that  the  complainant,  DamaUy  ought 
not  to  have  been  allowed  any  of  the  following  credits: 

6th.  The  sums  charged  against  the  female  complainant,  in  the 
account  purporting  to  be  a  guardian  account,  passed  by  the 
Orphans  court,  whereas,  it  was  no  such  account,  and  ought  to 
have  been  rejected  as  illegal ;  and  its  charges  against  the  female 
complainant,  are  unjust  and  illegal. 

7th.  Credit  for  the  full  share  of  the  ward's  personal  property, 
wheroas  it  no  where  appears  that  the  defendant  ever  distributed 
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or  paid  over  any  other  of  that  property  to  his  ward,  the  female 
complainant,  than  the  negroes. 

8tb.  Board  and  maintenance  of  the  female  complainant,  at 
$82  50  per  annam,  whereas,  according  to  the  proof,  most  to  be 
relied  on,  it  sfiould  have  been  only  $75  00  per  annum,  nor 
should  he  have  been  allowed  for  this  board  and  maintenance  for 
80  long  a  time,  or  by  the  mode  of  averaging  the  proof  as  stated 
by  him. 

Sth.  For  raising  and  supporting  the  young  negroes  of  the 
female  complainant,  and  especially  the  excessive  chains  there- 
for ;  and  that  the  mode  of  averaging  the  proof  of  many  witnesses 
who  testify  as  to  the  same  sum,  as  one  witness,  is  erroneous, 
because  such  an  average  should  be  ascertained  by  counting,  in 
the  average,  every  witness  who  testifies  thereto. 

By  W.  H.  Tuck  and  Ai^bxandbr  for  F.  L.  Damall  and 

MagrudiT  and  wife^  filed  their  bill  against  Damall  for  an 
account,  alleging  that  Elizabeth^  the  complainant,  was  one  of 
the' daughters  of  Richard  Hillj  deceased,  who  died  in  1816, 
leaving  a  widow,  Margery^  (who  afterwards  intermarried  with 
Francis  L.  Damall^)  and  four  children ;  that  h^  left  a  lai^ 
real  and  personal  estate ;  and  after  the  settlement  of  the  estate 
by  the  executors,  the  said  Francis  L.  DamaU  was  appointed 
guardian  to  the  said  children;  took  possession  of  the  prop- 
erty, used  it,  received  rents,  profits,  &c.  The  bill  alleges  that 
he  has  never  accounted  for  his  said  guardianship^  and  prays 
an  account  for  his  said  gtwrdianship  and  trusty  and  that  he 
may  set  forth  the  amount  and  value  of  the  property  received  by 
him,  the  names  of  the  negroes,  the  annual  crops,  issues  and 
profits,  with  his  appropriations  and  the  receipts  therefor. 

DamaU  answered  the  bill,  in  which  he  states  that  complain- 
ant is  one  of  the  children  of  Richard  BSU ;  that  he  married 
his  widow  in  1818;  and  in  1819,  he  and  his  said  mfe  were 
appointed  guardians  to  the  children ;  that  by  his  marriage,  he 
became  one  of  the  administrators  of  the  deceased,  whose  estate 
was  then  unsettled ;  that  many  debts  were  due,  which  he  went 
36        V.6 
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on  to  pay,  without  making  sale  of  the  property,  in  order  to 
preserve  the  same  for  the  children,  and  for  which  he  has  never 
received  any  credit,  as  administrator :  the  answer  shews,  that 
by  direction  of  the  Orphans  court^  the  estate  was  valued,  and 
believing  the  annual  value  as  estimated  by  the  commissioners 
to  be  too  high  for  the  reasons  stated,  he  refused  to  take  the 
estate  at  that  estimate,  but  did  agree  with  the  court  to  take  the 
estate,  and  support  the  children,  and  deliver  the  property  over 
as  they  might  arrive  at  age.  The  defendant  avers,  that  he 
made  this  arrangement  for  the  benefit  of  the  children,  and  oflfen 
to  enter  into  the  most  rigid  account,  that  the  court  may  judge 
between  them  as  to  the  manner  in  which  his  duty  has  been  dis- 
charged, averring  at  the  same  time,  that  the  complainant  will 
be  largely  indebted  to  him,  if  justice  and  equity  prevail,  that  a 
division  of  the  personal  estate  took  place  in  1823,  by  directioa 
of  the  Orphans  court,  when  thirteen  negroes  were  allotted  to  the 
complainant,  seven  of  whom  were  infant  children,  from  two  to 
eight  years  of  age,  and  of  the  residue,  three  died  in  or  about 
the  year  1825,  and  the  other  three  he  shews  to  have  been  em- 
ployed or  used,  or  disposed  of  by  the  complainant,  Elizabeth, 
They  were  all,  however,  supported  by  defendant,  until  he  leil 
the  estate  in  1832,  except  those  who  had  died,  and  Tilly  when 
she  was  hired  out;  That  those  negroes  were  delivered  to  com- 
plainant in  1 828,  and  have  ever  since  been  in  her  possession,  at 
least  up  to  the  time  of  her  marriage.  The  balance  of  the  per- 
sonal estate  he  leil  with  the  children,  when  he  left  the  land  in 
1832,  since  which  time  a  division  has  been  made  among  them. 
This  defendant  expressly  denies  that  he  received  any  profit  for 
the  estate ;  but  on  the  contrary  avers,  that  it  required  his  own 
private  means  to  support  the  estate  and  family.  The  answer 
shews,  that  the  real  estate  was  poor  and  unproductive,  and  that 
after  deducting  his  wife's  third  of  the  rents  and  profits,  one- 
fourth  of  the  balance  would  not  pay  the  expense  of  maintainiog 
the  complainant  and  her  negroes,  from  1818  to  1832.  He  files 
with  the  answer  an  account,  shewing  the  disbursements  and 
payments  made  by  him ;  and  also  an  account  of  all  crops  sold 
and  received  by  him,  as  far  as  they  can  now  be  ascertained. 
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The  exhibits  shew  the  williu^ness  of  the  defendant  to  lay 
before  the  complainant  and  the  court,  all  the  details  and  expla- 
nations of  the  transactions  at  issue  between  the  parties. 

The  witnesses  of  defendants  give  their  opinions  of  the  value 
of  the  real  and  personal  estate  of  Richard  Hilly  from  the  time 
of  his  death  until  18S2,  and  of  the  dealings  of  the  defendant 
with  the  property.  These  opinions  are  very  much  at  variance 
with  the  testimony  on  the  part  of  the  defendant,  thereafter 
taken,  which  testimony,  it  is  submitted,  is  sustained  by  the  ex- 
hibits and  other  proof  in  the  cause. 

The  inventory  of  the  estate  of  Richard  HUl^  exhibited  with 
the  complainants^  bill,  and  filed  by  them  under  the  commission 
arooants  to  $12,208  87,  comprising  fifty-six  negroes,  mostly 
isomen  and  children;  25  between  the  ages  of  1  and  10  years ; 
and  10  (men  and  women,)  between  the  ages  of  44  and  94,  viz : 
44,  45,  45,  60,  62,  63,  60,  68,  52,  94.  Some  of  them,  by  the 
appraisement,  shewn  to  have  been  worth  nothing.  The  farming 
utensils  and  stock  appear  to  have  been  of  small  value. 

It  will  be  found  that  the  witnesses  exhibit  a  knowledge  of 
the  subject  matters  in  controversy,  for  having  had  in  many 
instances,  personal  intercourse  with  the  defendant  and  the  prop- 
erty, in  the  management  of  the  estate.  They  place  a  very 
different  estimate  upon  the  property,  and  represent  it  as  by  no 
means  so  valuable  as  the  compIainant^s  witnesses  had  done. 
This  testimony  sustains  the  answer  in  many  material  points,  and 
deserves  consideration,  as  proceeding  from  persons  who  had 
good  opportunities  of  becoming  acquainted  with  the  subjects  of 
the  examination ;  and  besides  being  more  in  number,  their  opin- 
ions would  seem  to  command  more  weight  than  the  three  wit- 
nesses of  the  complainant. 

Certain  guardian  accounts,  passed  by  the  defendant  and  mfcj 
as  guardians,  to  the  children  of  Richard  HiU,  dated  8th  Jan- 
uary, 1821,  also  appear.  These  accounts  appear  not  to  have 
been  recorded  in  the  r^ister'^s  office  until  May,  1842,  when  it  was 
done  on  the  application  of  the  defendant  and  wife.  John  T\fler 
was  examined,  and  Leonard  H.  Chew^  to  shew  the  practice  of 
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the  office  in  respect  to  such  accounts ;  the  complainaots  insUt- 
ing,  that  they  are  not  to  be  regarded  as  of  any  validity. 

Both  parties  excepted  to  these  accounts  of  25th  September, 
184S. 

The  defendant  will  rely  on  the  points  presented  by  his 
exceptions  to  these  accounts,  in  bar  of  the  complainants' 
claim. 

27th  February,  1845,  the  Chancellor  passed  the  order,  ante 
276,  &c. 

In  obedience  to  this  order,  the  auditor  reported  accounts  C, 
D,  E,  by  the  last  of  which  he  makes  the  defendant  indebted 
to  the  complainant  $48  06,  with  interest  on  $24  04,  from  date. 

Both  parties  excepted.  The  Chancellor,  on  the  11th  Octo- 
ber, 1845,  passed  a  final  decree,  ratifying  and  confirming  ac- 
count £ — from  which  both  parties  appealed. 

The  defendant,  DamaUy  will  contend  on  his  appeal,  in  ad- 
dition to  the  points  presented  by  his  exceptions  to  the  auditor's 
reports: 

Ist.  That  the  recovery  of  the  complainants,  if  any  be  had, 
must  be  limited  to  the  time  of  the  alleged  guardianship,  and 
be  confined  to  the  particular  subject  matter,  in  respect  of 
which  the  bill  charges  defendant,  and  prays  an  account  against 
him;  that  is  to  say,  the  property  acquired  by  the  said  EUsih 
beth  from  her  father's  estate. 

2d.  That  the  auditor  has  improperly  rejected  the  evidence 
of  defendant's  witnesses,  in  estimating  the  annual  value  of  the 
estate  of  Richard  HUly  and  has  placed  an  excessive  value  on 
said  estate. 

Sd.  That  the  auditor  has  not  allowed  a  sufficient  sum  for 
the  support  of  the  complainant,  EUzabeth^  and  has  not  allowed 
him  for  the  support  of  her  young  negroes. 

4th.  That  tlie  auditor  has  improperly  charged  defendant 
in  respect  of  the  property  of  complainant,  acquired  for  Jnn 
Magruder^s  estate. 

5th.  That  the  account  passed  by  the  defendant  and  wife,  as 
guardians,  was  properly  admitted  to  record  by  the  Orphans 
court,  and  must  be  regarded  as  the  judicial  act  of  that  court. 
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and  should  have  been  takeo  by  the  auditor  as  evidence  of  the 
Tsliie  of  the  estate,  and  of  defendant's  allowance  as  guardian, 
in  stating  the  account  for  subsequent  years. 

6th.  That  the  rate  of  commission  allowed  is  too  low  under 
the  circumstances  of  the  cause. 

7th.  That  if  the  account  be  extended  beyond  the  direction 
of  the  guardianship,  and  to  other  matters  than  those  expressed 
in  the  bill  of  complaint,  the  defendant  will  be  entitled  to  a  de* 
cree  against  the  complainants,  for  the  balance  that  the  plead- 
ings and  proofs  in  the  cause  may  shew  in  behalf  of  defendant; 
and  it  will  be  contended,  that  if  such  account  be  stated,  the 
complainants  will  be  lai^ely  indebted  to  defendants. 

Aecber,  G.  J.,  delivered  the  opinion  of  this  court. 

The  court  below  did  not  err  in  directing  the  account  to  be 
taken  from  the  date  of  the  bond  given  by  Darnall  as  guar- 
dian. However  Darnall  might  be  responsible  as  bailiff,  or 
guardian  before  he  bonded  as  guardian,  for  an  entry  on  the 
estate  of  the  complainant,  and  for  any  perception  of  the  rents 
and  profits  before  such  bonding ;  if  it  was  designed  to  charge 
him  in  this  case  for  such  profits,  it  was  indispensable  that  the 
entry  upon  the  estate  should  have  been  distinctly  charged. 
Instead  of  this,  the  whole  bill  is  framed  in  reference  to  bis 
duties  as  guardian,  deriving  his  authority  as  such  from  his 
appointment 

It  is  said  he  was  in  possession  when  he  applied  to  be  ap- 
pointed  guardian,  but  when  he  took  such  possession,  does  not 
appear  by- the  bill.  It  is  aAerwards  averred,  that  being  ap- 
pointed guardian,  he  took  possession  of  the  real  and  personal 
estate.  To  allow  an  account  to  be  taken  from  a  period  anterior 
to  the  defendant's  appointment,  would  operate  as  a  surprise, 
and  as  there  are  no  allegations  on  the  subject,  we  do  not  think 
the  question  is  in  issue  before  the  court.  The  same  remarks 
may  be  made  in  reference  to  the  attempt  to  charge  the  defen- 
dant, the  husband  of  Mrs.  DamaU^  with  the  perception  of  the 
pTofitB  by  her,  anterior  to  her  marriage  with  the  defendant* 
She  was  administratrix  of  her  husband,  {Hilly)  and  although 


286  CASES  IN  THE  COURT  OF  APPEALS 

Magrader  and  wife  vt.  Darnall  and  wife. — 1847. 

as  husband  he  may  be  responsible  for  her  acts,  she  should 
have  been  made  a  party,  and  some  charge  should  have  been 
made  in  the  bill,  which  would  have  given  notice  to  the  defen- 
dant of  the  claim,  and  have  put  in  issue  the  perception  of  the 
profits  by  her;  nothing  is  said  in  the  bill  looking  to  this  subject, 
and  no  account  was  properly,  therefore,  taken  of  this  matter 
in  the  court  below. 

In  relation  to  the  value  and  hire,  or  profits,  of  the  personal 
property  of  the  female  complainant,  bequeathed  to  her  by  Mr$» 
Magruder,  of  whose  estate  the  defendant  was  executor,  with 
which  the  complainant  seeks  to  charge  the  defendant,  it  will 
be  unnecessary  for  us  to  examine  the  question  whether  the  bill 
is  so  framed  as  to  admit  of  such  a  charge;  because  we  think 
there  is  no  proof  in  the  cause  of  any  value,  to  be  attached  to 
the  use  of  this  property,  beyond  its  expense,  and  in  relation  to 
the  delivery  of  the  property  itself,  the  release  given  by  the 
ward  may  be  relied  on  as  evidence  of  that  fact. 
'  It  is  urged  that  the  defendant  should  be  charged  with  the 
appraisement  made  20th  March,  1820,  by  authority  of  the 
Orphans  Court,  upon  the  ground  that  such  evidence  ought  to 
be  conclusive  against  the  guardian  of  the  value.  The  act  of 
1798,  ch.  101,  sub  chap.  12,  sec.  6,  does  not  make  it  concltt- 
sive  evidence.  It  only  declares  it  shall  be  evidence  against  the 
guardian,  and  we  think  it  may  be  rebutted  by  evidence.  That 
there  are  inaccuracies  in  this  appraisement  is  unquestionable, 
and  there  is  much  evidence  going  to  show  'that  it  was  an 
inflated  valuation. 

The  Chancellor  was  right  in  pronouncing  that  the  guardian^s 
account. staled  and  passed  by  the  Orphans  court  of  Prince 
Georges  County,  as  of  the  8th  January,  1821,  was  to  be 
received  as  a  judicial  act  of  the  court,  and  as  prima  fade  evi- 
dence of  the  matters  therein  contained.  Evidence  which  has 
been  offered  to  impeach  it  is  entirely  inconclusive,  and  cannot 
form  the  basis  of  any  judgment  against  it. 

It  has  been  Urged  as  a  seventh  reason  for  the  reversal  of  the 
Chancellor's  decree,  that  the  defendant  ought  not  to  have  had 
the  credit  for  the  full  share  of  the  ward's  personal  property. 
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This  point  is  made  on  a  misconception  of  the  evidence.  It  is 
proved  by  Joseph  Wihon  and  William  Hilly  that  this  property 
was  passed  over  to  the  female  complainant 

Errors  have  been  committed  in  the  mode  of  averaging  the 
proof,  in  relation  to  the  board  and  maintenance  of  the  ward, 
and  in  the  mode  of  averaging  the  proof  in  relation  to  the  ex- 
pense of  maintaining  and  raising  the  young  negroes;  but  we  think 
that  circumstance  ought  not  to  occasion  the  reversal  of  the 
decree,  as  we  feel  assured  the  evidence  in  the  cause  fully  jus- 
tifies the  credits  which  have  been  allowed  to  the  defendant  on 
these  accounts. 

Nor  do  we  feel  disposed  to  charge  the  defendant  with  more 
interest  than  he  is  charged  with  in  the  account  which  had  been 
ratified.  The  whole  evidence  in  the  cause  which  has  been 
carefully  examined,  induces  us  to  believe  that  the  estate  in  the 
hands  of  the  defendant  was  not  greater  than  was  necessary  to 
pay  expenses,  and  necessary  and  proper  to  be  made. 

So  far,  therefore,  as  the  appeal  of  MagmAer  and  wife  is 
concerned,  we  affirm  the  decree  of  the  Chancellor,  with  costs. 

With  regard  to  the  appeal  of  Damall^  we  think  he  was 
entitled  to  higher  commissions.  The  Chancellor  has  allowed 
only  five  per  cent  commissions.  This  amount  of  commission 
was  allowed  in  Diffenderffer  vs.  Winder^  notwithstanding  there 
was  such  conduct  on  the  part  of  the  trustee,  as  induced  the  court 
to  charge  him  with  compound  interest  This  has  been  a  trust 
of  considerable  duration,  and  the  guardian  seems  to  have  per- 
formed his  duties,  except  in  a  failure  regularly  to  pass  his 
accounts.  He  has,  however,  promptly  answered :  appears  to 
have  thrown  no  obstacles  in  the  way  of  the  investigation,  and 
has  rendered  a  general  account  We  think  he  is  at  least  en- 
titled to  as  great  a  rate  of  commission  as  was  allowed  in  the 
case  of  Hatton  vs.  Weems^  which  was  seven  and  a  half  per 
cent  Allowing  to  him  this  commission,  the  balance  found 
against  him  by  Account  E,  would  be  more  than  satisfied.  The 
decree  must  therefore  be  reversed,  with  costs,  and  the  bill 
dismissed,  with  costs. 

DBCRBB  BEVESSBD  AND  BILL   DISMISSED,  WITH  COSTS. 
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JUNE  TERM,  1848. 

The  Mayor  and  City  Council  of  Baltimore  v$.  The 
Baltimore  and  Ohio  Rail-eoad  Company. 

In  8  Howard  Rep,  13<{,  the  Supreme  Court  of  Vie  United  States  say  of  a  franchiae 
for  bankiog  when  bought,  **  the  price  is  paid  for  the  use  of  the  privilege 
whilst  it  lasts,  and  any  tax  upon  it  would  substantially  be  an  addition  to  the 
price.*'  If  by  this  was  meant  a  special  legtstaUve  charge  or  impoeition  vpoii 
the  franchise,  the  correctness  of  the  principle  could  not  be  denied ;  and  if  it 
meant  a  special  tax,  tedmicaUy  peaking,  levied  for  the  support  of  the  gov- 
ernment of  Maryland,  it  would  be  void,  as  repugnant  to  13th  Article  of  the 
Declaration  of  Rights  of  Maryland. 

If,  as  must  be  done,  the  SxKpreme  Court  of  the  VnUed  States  are  to  be  onder* 
stood  as  speaking  in  reference  to  the  general  tax,  laid  apon  aU  property 
within  the  State,  under  the  act  of  1841,  ch.  28,  then  the  proposition  Teferred 
to,  as  asserted  by  that  court,  cannot  be  maintained. 

A  franchise  as  property,  is,  according  to  its  value,  liable  to  taxation  for  the 
support  of  government,  whetlier  paid  for  by  a  ^otitis  or  not. 

The  burden  or  bonus  imposed  by  the  charters,  or  acts  reviving  the  charters  of 
banks  in  Maryland,  was  not  a  tax  upon  the  fair  value  of  the  privilege  or 
franchise,  when  granted  by  the  legislature,  but  the  price  to  be  paid  or  fine 
levied,  for  the  right  of  exercising  the  powers  and  enjoying  the  immunities 
conferred  by  the  charter.    It  was  not  a  tax  for  the  support  of  goTemmeDt 

No  valuable  consideration  is  necesaaiy  to  the  validity  of  a  legisUttve  grant 

The  right  of  taxation  is  never  presumed  to  be  surrendered  by  the  sovereign 
power ;  and  such  surrender  is  never  made,  unless  it  be  the  result  of  express 
terms,  or  necessary  inference. 

Under  the  true  construction  of  the  18th  Article  of  our  Bill  of  Ri^tB»  we  can* 
not  presume  that  a  franchise,  if  the  subject  of  taxation,  may»  by  its  excesBve 
exercise,  be  destroyed  or  rendered  valueless. 

This  tribunal  is  bound  to  submit  to  the  judicial  decisions  of  the  Supreme 
Gourt  of  the  U,  S,  involving  the  true  construction  of  the  ConstitutioOt 
treaties,  and  laws  of  the  U.  8,  Tet  there  is  no  obligation  on  it  to  eoqu- 
esce  in  the  dicta  of  that  tribunal,  not  necessarily  established  by  the  matten 
by  it  adjudicated. 

The  charter  of  the  Baltimore  and  Ohio  R,  R,  Co. — act  of  1826,  ch.  128,  sec 
18,  dedarps  that  the  shares  of  the  capital  stock  of  that  Gompanj  shall  be 
considered  persoiuU  estate,  and  exempt  from  the  impoaitioo  of  any  tax  or 
burthen. 

The  State's  right  to  tax  that  stock,  and  the  right  of  all  corporations  created  by 
the  State  to  tax  it,  is  excluded  by  the  comprehensive  and  univenal  terms  of 
the  exemption. 
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The  specific  property  of  a  coipoiation  is  as  much  an  ingredient  in  the  shares 
of  its  stock,  and  component  part  of  their  value,  as  is  any  portion  of  the  corpo- 
rate property.  In  the  case  of  the  Baltimore  and  Ohio  E.  R.  Co,  both  are 
exempt  from  taxation. 

The  right  to  tax  the  stock  or  the  specific  property  of  the  BatUmore  and  Ohh 
JL  R,  Co,  was  not  re-invested  in  the  State  by  the  act  of  1885»  ch.  805,  sec.  15* 

Appeal  from  BaUimon  County  Court. 

This  was  an  action  of  a98utnp$U,  brought  to  January  term, 
1846,  by  the  appellants  against  the  appellees.  The  defendants 
pleaded  non'CUMmpnt.  A  verdict  was  rendered  for  them, 
when  the  plaintiffs  prosecuted  this  appeal. 

At  the  trial  of  the  cause,  the  plaintiffs,  to  support  the  issue 
on  their  part,  offered  in  evidence  the  acts  of  the  General  As«» 
sembly  of  JUarylandj  and  the  Ordinances  of  the  Mayor  and 
CUy  Ccundl  of  JBabtmore,  relating  to  taxation  in  the  State  or 
City  of  BcMmore  ;  and  also  the  act  of  the  General  Assembly 
of  December  session,  1835,  ch.  895. 

The  defendants,  to  support  the  issue  on  their  part,  offered 
in  evidence  their  charter,  passed  at  December  session,  1836, 
cb.  123,  and  all  the  supplements  thereto,  and  all  the  laws  and 
ordinances  of  said  City  relating  to  the  defendants. 

It  was  admitted  that  tlie  defendants  owned  real  and  personal 
estate,  and  shares  of  their  own  stock  in  the  City  of  BaUimort 
that  would  be  liable  to  tax,  and  the  tax  on  which  would  amount 
to  $100>  except  for  the  exemption  claimed  by  them,  and  de- 
nied by  the  plaintiflb.  It  was  admitted  that  the  diarter  of  the 
defendants  has  been  assented  to,  according  to  its  terms,  by  the 
States  of  Penngyhama  and  Fti^ma,  and  by  the  Uniied  Stales^ 
as  legislature  of  the  Diitrid  of  Columbia.  It  was  admitted, 
that  if  in  the  opinion  of  the  court,  the  stock  in  the  hands  of  an 
individual  holder  would  be  liable  to  taxation,  the  judgment  of 
this  court  shall  be  entered  in  favor  of  the  plaintiffs  for  $101 
and  costs. 

Whereupon,  the  plaintiffs  prayed  the  court  to  instruct  the 
jury:— 

1st  That  the  real  estate  of  the  BaUimor$  and  Ohio  Rail' 
road  Com}>0ny,  the  defendants,  situate  in  the  City  of  BaUimarej 
k  liable  fi>r  City  taxes. 
37        V.6. 
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2d.  That  the  personal  property  of  the  BaUimore  and  Ohio 
RaiUroad  Company ^  situate  in  the  City  of  Baltimore^  is  liable 
for  City  taxes. 

8d.  That  the  capital  stock  of  the  BalUmore  and  Ohio  Rail- 
road Company^  the  defendants,  is  liable  for  City  taxes. 

4.  That  the  shares  of  the  capital  stock  of  the  BaUimort 
and  Ohio  RaiUroad  Company  in  the  bands  of  the  share-holders, 
is  liable  for  City  taxes. 

The  court,  (Fueviance,  A.  J.)  refused  to  grant  each  and 
all  of  said  prayers.    The  plaintiffs  excepted. 

It  is  agreed  in  this  cause  that  the  counsel  may,  in  the  ap- 
pellate court,  read  from  the  printed  volume  of  the  Laws  or 
Ordinances  of  the  City  of  BdUimorej  all  such  laws  and  parts 
of  laws  or  ordinances  as  either  may  desire,  for  the  purpose  of 
argument  or  illustration,  to  have  the  same  effect  as  if  such  laws, 
or  parts  of  laws,  or  ordinances,  had  been  set  forth  at  length  in 
the  bill  of  exceptions. 

The  cause  was  argued  before  Dorset,  Spence,  Magru- 
DER  and  Martin,  J. 

By  B.  C.  Prbsstman  for  the  appellants,  and 

By  John  H.  B.  Latrobe  and  Reveedt  Johnson  for  the 
appellees. 

Dorset,  J.,  delivered  the  opinion  of  this  coort. 

The  conclusive  influence  on  the  case  before  us,  which,  by 
the  counsel  of  the  appellants,  has  been  attributed  to  the  cases 
of  Gordon  vi.  The  Appeal  Tax  Court,  and  Che$ion  v$.  The 
Appeal  Tax  Court j  in  3  Howard^e  JReportt,  133,  &c.,  is  not  ad- 
mitted. As  grounds  to  support  the  opinion  it  gave,  the  Supreme 
Court  say,  that  a  franchise  for  banking,  when  bought,  *^  the  price 
is  paid  for  the  use  of  the  privilege  whilst  it  lasts,  and  any 
tax  upon  it  would  substantially  be  an  addition  to  the  price." 
And  in  the  progress  of  its  opinion,  it  also  says  that  ^*  the  fran- 
chise is  their  (meaning  the  tMinks)  corporate  property,  which 
like  any  other  property  would  be  taxable,  if  a  price  bad  not 
been  paid  for  it,  which  the  Legislature  accq>ted  as  the  con- 
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sideration  for  allomng  them  to  use  the  franchise  during  the 
continuance  of  their  charters.  If  in  the  first  extract  from  their 
opinion,  the  Supreme  Court  meant  a  special  legislative  charge 
or  imposition  upon  the  franchise,  the  correctness  of  the  prin- 
ciple could  not  be  denied ;  and  if  it  meant  a  special  tax,  techni- 
cally speaking,  levied  for  the  support  of  the  government  of 
Maryland^  it  would  be  clearly  unconstitutional  and  void,  as 
being  repugnant  to  the  13th  Article  of  the  Declaration  of  Rights, 
which  declares  "  that  every  person  in  the  State  ought  to  con- 
tribute hid  proportion  of  public  taxes  for  the  support  of  gov- 
ernment, according  to  his  actual  worth  in  real  or  personal 
property  within  the  State.'' 

But  if,  as  must  be  done,  the  Supreme  Court  are  to  be  under- 
stood as  speaking  in  reference  to  the  general  tax  laid  upon  all 
property  within  the  State  under  the  act  of  1841;  then  it  is  re- 
spectfully insisted,  that  the  proposition  referred  to,  as  asserted 
by  the  Supreme  Court,  cannot  be  maintained;  and  that  the 
franchise,  as  property,  is,  according  to  its  value,  liable  to  taxi> 
ation  for  the  support  of  government,  whether  paid  for  by  a 
bonus,  or  not  In  support  of  this  judicial  postulate  of  the  leg- 
islative intent,  as  adopted  by  the  Supreme  Court,  no  authority 
has  been  referred  to,  and  for  it,  no  satisfactory  reason  has  been 
assigned. 

What  was  the  burden  or  bonus  imposed  by  the  charters,  or 
the  acts  of  Assembly  renewing  the  charters  of  the  banks  ? 
Not  a  tax,  in  the  appropriate  sense  of  the  term,  upon  the  fair 
value  of  the  privilege  or  franchise,  when  granted  by  the  legis- 
lature; but  the  price  to  be  paid,  or  fine  levied  by  legislative 
discretion,  for  the  right  of  exercising  the  powers  and  enjoying 
the  immunities  conferred  by  the  charter.  It  was  not  a  tax 
levied  upon  the  franchise,  or  its  value,  after  its  creation,  for  the 
support  of  the  government.  If  so  regarded,  it  would  be  uncon- 
stitutional and  illegal  under  the  ISth  Article  of  the  Declaration 
of  Rights.  According  to  the  true  import  of  the  term,  it  is  no 
tax;  but  a  price  or  condition,  arbitrarily  or  discretionally  fixed 
by  the  legislature  as  the  consideration  for  its  grant.  The  ex- 
action of  such  bonus  had  no  reference,  and  bore  no  analogy 
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to  the  transcendental  power  or  right  of  the  legislature  to 
levy  taxes  for  the  support  of  government  It  emanated  from 
the  exercise  of  no  such  power.  It  was  the  mere  proposal  or 
offer  of  a  bargain  or  contract  by  the  legislature,  which  might 
be  accepted  or  rejected  at  the  discretion  of  those  to  whom  the 
offer  was  made.  It  bears  not  the  semblance  of  resemblance 
to  the  rigid  principles  of  taxation,  where  the  sovereign  will 
of  the  legislature,  acting  constitutionally,  governs  and  commands 
every  thing,  leaving  nothing  to  the  discretion  of  others. 

In  granting  such  charters  of  incorporation,  whether  with  or 
without  a  bonus,  the  legislature  never,  for  one  moment,  suppose 
that  they  are  in  any  degree  impairing  the  State's  eminent  right 
of  taxation ;  or  that  their  acts  could  have  the  slightest  bear- 
ing upon  such  a  question.  But  for  this  decision  of  the  Supreme 
Court,  it  might  well  have  been  supposed,  both  on  reason  and 
authority,  that  the  right  of  the  State  to  tax  a  franchise  of 
value,  which  its  legislature  had  granted  to  a  corporation,  was 
as  undeniable  where  a  bonus  had  been  paid,  as  if  the  grant  had 
been  unattended  by  a  bonus.  No  valuable  consideration  is 
necessary  to  the  validity  of  a  legislative  grant  The  intention 
of  the  legislature  is  the  all-controlling  principle  by  which  the 
construction  of  its  enactment  is  to  be  governed, — and  nothing 
is  more  conclusively  established,  as  well  by  the  decisions  of 
the  Supreme  Court  of  the  United  SteUes^  as  by  those  of  Jlfory- 
land  and  of  other  judicial  tribunals,  than  that  the  right  of  taxa- 
tion is  never  presumed  to  be  surrendered  by  the  sovereign 
power, — and  that  such  surrender  is  never  made,  unless  it  be 
the  result  of  express  terms,  or  necessary  inference.  The  argu- 
ment is  wholly  unsound  when  applied  to  Maryland^  that  a 
franchise,  if  subject  to  taxation,  may  by  its  excessive  exercise 
be  destroyed  or  rendered  valueless;  because  by  the  iSth  Arti- 
cle of  the  Bill  of  Rights,  the  legislature  can  impose  no  tax 
upon  it  which  is  not  equally  borne  by  every  other  species  of 
property  in  the  State,  in  proportion  to  its  value.  To  infer  that 
the  legislature,  by  the  exaction  of  a  bonus,  as  the  condition  of 
a  grant  of  corporate  powers,  had  by  implication  divested 
itself  of  one  of  its  most  important  rights  of  eminent  domain, 
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is,  to  say  the  least  of  it,  not  an  implication  resulting  from  neces- 
sity. And  it  might  with  some  show  of  reason,  be  contended, 
that  the  legislative  exaction  of  a  bonas,  instead  of  evincing 
peculiar  favor  towards  the  corporation,  and  a  willingness  to 
make  all  concessions  which  might  conduce  to  its  benefit,  or 
promote  the  accomplishment  of  its  objects,  rather  evinces  a 
contrary  disposition. 

From  the  aforegoing  remarks,  it  must  not  be  understood  that 
there  is  in  this  tribunal  the  slightest  disposition  to  withhold  its 
foil  acquiescence  and  submission  to  the  judicial  decisions  of 
the  Supreme  Court  of  the  Vniied  StaUSj  involving  the  true 
construction  of  the  Constitution,  treaties,  and  laws  of  the 
United  Statu — yet  there  is  no  obligation  on  this  court  to  ac- 
qniesce  in  the  dicta  of  the  Supreme  Court,  not  necessarily  es* 
tablished  by  the  matters  by  it  adjudicated.  As  for  example, 
this  court  is  bound  to  conform  and  give  effect  to  the  judg* 
ments  of  the  Supreme  Court  in  the  case  of  Qwrdon  v$.  The 
Appeal  Tctx  Courts  and  Cheston  vs.  The  Jlppeal  Tax  Courts  re- 
ported in  S  Howardj  133.  But  it  is  not  bound  to  admit  the 
iietum  in  the  Supreme  Courtis  opinion,  that  by  requiring  a 
bonus  for  a  charter  of  incorporation,  the  legislature  surren* 
ders  its  right  to  tax  the  franchise  in  common  with  all  other  pro- 
perty in  the  State;  the  judgments  of  that  court  in  those  cases 
being  sustainable  on  other,  and  as  appears  to  us,  more  obvious 
grounds:  and  in  doing  so,  it  is  conceived  that  this  court  is  sup- 
porting, rather  than  impugning,  the  Supreme  Court's  judgments 
in  the  case  of  Cheiton  va.  The  ^Appeal  Tax  Court.  The  recital 
(in  the  court's  opinion  in  that  case)  from  the  charter  of  the 
Farmers  and  Planters  JBanfe,  (the  tax  on  the  shares  of  stock  of 
that  bank  owned  by  Chestarij  being  the  ground  of  appeal  in 
that  case,)  shows  that  a  bonus  was  to  be  paid  by  the  bank  to 
the  State  of  Maryland  as  the  price  of  its  charter;  the  recital 
stating  that  at  the  session  of  December,  1835,  the  Farmers 
and  Planters  Bank  was  incorporated.  It  was  required  to  pay 
a  bonus  and  school  tax,  but  the  charter  contained  no  exemption 
from  taxation.  And  notwithstanding  the  legislative  exaction  of 
boras,  the  Supreme  Court  decide  that  the  tax  levied  by  the 
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State  o(  Maryland  upon  the  shares  of  the  stock  of  that  bank, 
was  constitutional  and  valid.  This  decision,  it  is  respectfully 
suggested,  could  not  have  been  made  consistently  ivith  the  as- 
sumption, that  the  exaction  of  the  bonus  divests  the  State  of  the 
power  of  levying  a  tax,  on  the  franchise  conferred  by  the  char- 
ter. The  Supreme  Court  seeks  to  sustain  this,  its  judgment,  by 
declaring  that  this  State  tax  upon  the  market  value  of  the 
shares  of  bank  stock,  is  no  tax  upon  the  franchise,  but  a  tax 
upon  the  property  owned  by  the  bank.  Is  this  declaratioo 
consistent  with  the  fact.^  It  is  respectfully  insisted  that  it  is 
not.  The  question  is  at  once  decided  by  a  mementos  conside- 
ration, of  what  is,  the  market  value  of  the  shares  of  the  stock 
of  a  corporation,  the  representative?  What  are  the  ingredients 
of  which  it  is  composed  i  It  is  not  the  mere  value  of  the  mo- 
ney and  specific  articles  of  property  owned  by  the  corpora- 
tion; but  the  value  of  the  shares  it  represents,  as  well  the  value 
of  the  franchise,  as  of  the  other  property  held  under  it  Xbat 
the  franchise  is  of  itself  property,  is  conceded  by  the  Supreme 
Court,  and  at  the  present  day  could  not  be  the  subject  of  con- 
troversy. That  the  market  value  of  the  shares  embraces  the 
value  of  the  franchise,  is  demonstrated  by  tbe  notorious  fact, 
that  shares  of  stock  frequently  have  acquired  a  market  valae 
before,  by  the  exercise  of  the  powers  conferred  by  the  fran- 
chise, the  corporation  has  acquired  any  property  under  it. 
And  in  times  past,  it  was  no  unusual  thing  to  find  the  shares 
of  stock  in  a  corporation,  selling  in  the  market,  for  twice, 
three,  or  more  than  four  times,  the  value  of  the  shares  of  stock, 
if  adjusted  in  reference  to  the  property  of  the  corporation, 
independently  of  the  value  of  its  franchise*  It  necessarily  fol- 
lows,  that  the  value  of  the  franchise,  as  a  part  of  the  property 
of  the  corporation,  is  embraced  in  the  valuation  of  its  shares 
of  stock.  Whilst  entirely  concurring,  for  other  reasons  than 
some  of  those  assigned,  in  the  matter  adjudicated  by  the  Su- 
preme Court,  in  the  case  of  Chaton  v$.  The  Appeal  Tax  Court j 
this  court  does  not  feel  itself  bound  to  conform  to  a  dtettcm, 
which,  it  is  conceived,  rather  conflicts  with,  than  sustains  the 
judgment  of  the  Supreme  Court    And,  therefore,  it  regards 
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the  non-payment  of  a  legislative  bonus,  by  the  Baltimore  and 
Ohio  Railroad  Company^  as  furnishing  no  stronger  ground 
for  an  implication  of  a  right  in  the  State  of  Marylatid  to  tax 
the  franchise  of  the  Company,  than  if  it  bad  paid  a  bonus 
therefor.  But  suppose  the  views  expressed  of  the  dictum 
referred  to  be  erroneous,  and  that  this  court  are  to  be  con- 
trolled by  it,  as  a  conclusive  adjudication  by  the  Supreme 
Court,  the  case  before  us  stands  exempt  from  its  influence. 
The  Supreme  Court  have  no  where  intimated,  (on  the  contrary 
the  reverse  is  the  clear  deduction  from  its  opinion,)  that  to  a 
corporation  paying  no  bonus  for  its  charter,  the  legislature  of 
Mainland  cannot  grant  an  exemption  from  taxation.  In  the 
case  noiv  under  consideration,  it  is  conceived  that  such  an  ex- 
emption has  been  granted;  the  18th  section  of  its  charter,  the 
act  of  1826,  chap.  123,  having  declared  that  the  shares  of  the 
capital  stock  of  the  said  Company  shall  be  deemed  and  consid- 
ered personal  estate,  and  shall  be  exempt  from  the  imposition 
of  any  tax  or  burden.  And  there  is  nothing  in  the  charter  of 
the  Baltimore  and  Ohio  RaiUroad  Company^  or  the  terms  and 
expressions  in  which  it  is  couched,  or  in  the  objects  designed 
to  be  accomplished  by  it,  that  would  justify  a  construction  of 
this  exemption  from  taxation,  as  less  comprehensive  and  uni- 
versal than  its  terms  would  ordinarily  import  It  must,  there- 
fore, be  held  as  an  exclusion,  not  only  of  the  State's  right  to 
tax,  but  of  the  right  of  all  manner  of  corporations  created  by 
the  State,  within  whose  limits  the  Company  may  have  either 
real  or  personal  property. 

But  it  is  said,  that  although  by  the  charter  of  the  Baltimore 
and  Ohio  Railroad  Company^  its  shares  of  stock  may  be 
exempt  from  all  taxation,  yet  that  such  exemption  in  no  wise 
protects  from  taxation  the  specific  articles  of  property  of  the 
Company.  If  such  a  specific  property  be  deemed  liable  to  the 
imposition  of  taxes,  no  sufficient  reason  can  be  assigned  why 
the  franchise  should  not  be  subject  to  the  like  imposition.  It 
is  as  much  an  ingredient  in  the  shares  of  stock,  and  component 
part  of  their  value,  as  is  any  portion  of  the  corporate  property 
of  the  Company;  and  if  under  such  an  express  legislative 
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exemption  as  that  now  before  us,  the  one  be  exempt  from  taxa- 
tion, BO  also  is  the  other. 

The  design  contemplated  by  the  legislature  in  the  inser- 
tion of  this  clause  of  exemption  in  the  act  of  Assembly,  was  to 
confer  a  certain  substantial,  not  a  nominal  benefit,  on  the  stock- 
holders, and  to  induce  capitalists  to  risk  their  money  in  a  no- 
vel  and  hazardous  enterprise.  To  impute  to  the  legislature, 
in  the  case  before  us,  an  intention  to  exempt  the  shares  of  the 
stock  from  taxation,  and  at  the  same  time  to  reserve  the  right 
to  tax  every  thing  which  constituted  it  a  stock,  and  gave  to  it 
its  value,  would  be  gratuitously  to  cast  an  imputation  upon  the 
legislature,  inconsistent  with  every  principle  of  judicial  cour- 
tesy. If,  as  has  been  contended,  the  legislature  designed  to 
retain  the  right  of  taxation  upon  the  property  of  the  Compaoy, 
other  than  its  franchise,  it  would  have  expressed  its  intention 
in  terms  about  which  there  would  have  been  no  controvenj; 
it  would  have  limited  its  immunity  to  the  franchise  only,  not  to 
the  shares  of  stock,  which  embraces  every  species  of  property 
owned  by  the  company. 

The  effort  made  to  restrict  the  immunity  now  under  con- 
sideration to  State  taxes  only,  cannot  be  sustained.  The  terms 
used  in  its  grant  are  so  broad,  unambiguous  and  universal,  and 
the  reasons  for  making  them  so  accordant  therewith,  that  their 
full  and  natural  import  must  be  given  to  them.  The  exemption 
covers  County  and  City,  as  well  as  State  taxes.  There  are  no 
words  used  by  the  legislature  qualifying  or  limiting  the  extent 
of  the  immunity  conferred ;  it  is  therefore  unlike  the  case  of 
Mayor  and  CUy  Council  of  Baltimore  vs.  Gordon^  decided  by 
this  court  at  December  term,  1847. 

It  is  a  matter  of  notoriety  and  of  history,  that  in  chartering 
the  BaUitnore  and  Ohio  Rail-road  Company^  the  legislature 
and  the  people  of  Maryland  regarded  the  completion  of  the 
work  as  a  great  State  object,  tending  eminently  to  promote  the 
future  wealth  and  prosperity  of  Marylandj  and  particularly  of 
the  City  of  BaUimorCy  and  to  contribute  to  the  permanence  of 
the  union  of  the  United  SkUee.  They  also  were  duly  seasi* 
ble  that  this  gigantic  and  patriotic  undertaking  could  not  be 
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^d  but  at  great  expense  and  hazard  of  pecuniary  loss 
to  its  undertakers.  As  an  encouragement  to  the  enterprise 
they  were  willing  to  confer  on  it  every  immunity,  privilege 
and  exemption  which  could  reasonably  be  required,  and  tend 
to  its  completion.  In  expounding,  therefore,  those  provisions 
of  the  charter  of  the  Company,  by  which  its  expi^ssed  privi* 
leges  and  exemptions  are  imparted,  liberal  rules  of  interpretation 
for  its  benefit  ought  to  be  adopted  to  effectuate  the  benevolent 
designs  of  the  legislature;  and  not  such  rules  of  restriction 
and  limitation  as  should  be  applied  to  the  charters  of  Com* 
panics  incorporated  for  the  peculiar  benefit  of  their  stock* 
holders.  To  confine  the  exemption,  '^  from  the  imposition  of 
any  tax  or  burthen  by  the  States  assenting  to  this  law,"  to  State 
taxes  only,  would  not  be  consistent  with  the  benevolent  designs 
of  the  legislature.  At  that  period  there  were  no  State  taxes ; 
and  for  their  future  imposition  there  then  existed  no  apparent 
grounds  of  apprehension. 

But  it  is  insisted  that  conceding  the  exemption  by  the  charter 
to  have  been  as  broad  and  comprehensive  as  it  is  asserted, 
yet  that  by  the  16th  section  of  the  act  of  1835,  ch.  395,  such 
exemption  was  regained  by  the  State,  by  the  stockholders  of 
the  JSabtmare  and  Ohio  Rail^road  Company  assenting  to  the 
provisions  of  that  act  of  Assembly.  The  language  of  the  15th 
section  is  as  follows: — ^^'And  be  it  enacted,  that  in  case  it  shall 
be  necessary  at  any  time  hereafter  to  levy  a  direct  tax,  for  the 
support  of  Gk>vemment,  or  to  sustain  the  public  credit,  the 
same  shall  be  laid  according  to  the  13th  Article  of  the  De« 
claration  of  Rights,  including  all  goods,  wares  and  merchandise 
belonging  to  citizens  of  this  State,  ships  or  vessels  in  or  out  of 
port,  monies  at  interest  on  mortgage  bond  or  any  chose  in 
action,  stock  and  public  securities  of  every  description,  and 
all  income  derived  from  shares  of  every  incorporated  institution 
or  otherwise,  as  well  as  every  other  description  of  property, 
real,  personal  or  mixed,  which  escapes  taxation  under  existing 
laws,  and  the  faith  of  the  State  is  hereby  pledged  to  lay  the 
same  accordingly,  in  4XNisideratbn  hereof^  and  to  provide  for 
the  payment  of  interest,  and  the  reimbursements  of  principal, 
38        V.6 
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of  debts  to  be  created  in  virtue  of  this  act,  or  of  debts  which 
may  be  created  at  any  subsequent  legislature,  and  all  acts,  and 
parts  of  acts,  in  contravention  of  the  constitutional  and  equi- 
table principles  herein  contained,  shall  thenceforivard  be  re- 
pealed, abrogated  and  anulled.''  By  this  enactment,  it  was 
certainly  not  the  design  of  the  legislature  to  impair  the  ability 
of  the  Baltimore  and  Ohio  Rail-road  Company,  to  comply 
with  its  stipulation  of  paying  the  six  per  cent,  interest  on  the 
$3,000,000  of  State  bonds,  issued  for  the  benefit  of  the  Com- 
pany. It  was  not  intended  to  confer  new  powers,  not  before 
possessed  by  the  State,  but  to  pledge  the  faith  of  the 
State  to  capitalists  who  might  become  purchasers  of  its  bonds, 
that  the  powers  of  taxation  already  possessed  by  the  State, 
should,  if  necessary,  be  exerted  for  their  benefit,  and  not  to 
their  prejudice.  Nobody,  at  the  passage  of  the  act  of  1835, 
then  doubted  but  that  the  receipts  of  the  State  from  the  profits 
of  the  Rail-road  Company,  would  be  greater  than  any  amount 
of  taxes  it  could  derive  from  the  shares  of  stock  or  property 
of  the  Company,  when  subjected  to  such  taxation,  accordiDg^ 
to  the  thirteenth  article  of  the  Declaration  of  Rights.  And, 
consequently,  it  is  apparent  that  the  abrogation  of  the  exemption 
contended  for,  would  have  depressed  rather  than  enhanced  the 
value  of  the  State  bonds.  By  the  15th  section  of  the  act  of 
1 835,  the  additional  property  desired  to  be  brought  within  the 
range  of  taxation,  was  that  which  escapes  taxation  under  ex- 
isting laws.  And  it  would  be  almost  a  solecism  to  say,  that 
property  has  escaped  a  taxation  with  which,  constitutionally, 
it  could  by  no  possibility  have  been  visited. 

But  there  is  a  still  more  conclusive  reason  why  this  coQrt 
should  not  adopt  the  construction  of  the  15th  section  of  the  act 
of  1835,  contended  for  by  the  appellants.  It  would  be  a  wan- 
ton and  unwarrantable  violation  of  judicial  courtesy,  in  impu- 
ting to  the  legislature  an  intention  to  commit  a  flagrant  violation 
of  the  Constitution  of  the  United  SUUei)  as,  by  sanctioning  that 
construction,  not  only  is  the  exemption  of  taxation  withdrawn 
from  the  shares  of  stock  of  the  BaUimore  and  Ohio  RaH-road 
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Company^  but  also  from  the  shares  of  stock  of  the  old  Balti- 
mart  banks,  and  many  other  corporations  enjoying  such  an  ex- 
emption, which  might  be  mentioned.  And  that  too,  without  in 
any  way  submitting  to  such  corporations  an  opportunity  oh 
accepting  or  rejecting  the  provisions  of  the  act  of  1835.  For 
such  a  judicial  discourtesy  to  the  General  Assembly,  in  the  case 
before  us,  no  excuse  or  apology  could  be  ofifered.  To  adopt  a 
construction  casting  such  an  imputation  upon  the  legislative 
intent,  is  never  justifiable  but  in  a  case  where  the  enactment 
is  insusceptible  of  any  other  rational,  legitimate,  interpretation. 
Such,  it  cannot  be  insisted,  is  the  condition  of  the  15th  section 
of  the  act  of  1835. 

THE  JUDGMENT  OF  THB  COUNTY   COURT  18  AFFIKMBD. 


NBeBO  Stbphbn  Cobnish  v$.  Jacob  Willson. — E.  S.,  June 

Temiy  1848. 

Upon  the  trial  of  a  petition  for  freedom,  the  petitioner  offered  in  evidence  tlie 
will  of  his  master — ^proof  of  his  identity,  and  his  right  to  freedom,  according 
to  the  terms  of  the  will.  The  defendant  then  proved,  that  the  executors  took 
upon  themselves  the  duty  of  administration ;  copies  of  their  letters  and  bond ; 
inventory  of  the  personal  estate,  including  the  slaves;  debts  due  the  deceased ; 
several  administration  accounts  showing  ultimately  an  over-payment  by  the 
executors,  the  negroes  being  still  undisposed  of,  and  charged  to  them  at  the 
appraisement.  The  defendant  further  proved  an  order  of  the  Orphans  Court 
directing  a  sale  of  the  balance  of  the  testator's  personal  estate,  and  an  account 
of  sales  of  negroes  returned,  including  the  petitioner,  who  objected  to  the  ad- 
missibility in  evidence,  of  the  accounts  of  the  execntor,  the  order  of  sale  of 
the  Orpham  Cowi^  and  retom  of  sales  by  the  executors,  which  objection 
was  overruled.    This  was  affirmed  upon  appeal. 

That  a  petitioner  for  freedom  is  the  same  person  mentioned  in  the  will  of  a  tes- 
tator, declaring  him  free  at  a  certain  period,  that  he  was  the  property  of  the 
testator  at  the  time  of  his  death,  under  the  age  of  forty-five  at  the  period  speci- 
fied for  his  manumission,  able  to  gain  a  sufficient  maintenance,  will  not 
authorize  the  court  to  instruct  the  jury  that  he  is  entitled  to  freedom  where 
an  insufficiency  of  personal  assets  to  pay  creditors  appears,  there  being  no 
evidence  of  the  value  of  the  testator's  real  estate — no  means  by  which  the 
jury  could  find  its  value— nor  any  charge  upon  the  real  estate  of  the  testator 
to  pay  debts,  either  upon  the  true  construction  of  the  act  of  1796,  ch.  67,  or 
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the  will  of  the  testator— nor  jurisdiction  to  enforce  a  charge  upon  the  realty 
for  the  payment  of  debts. 

Upon  a  petition  for  freedom  in  a  court  of  law,  no  evidence  of  the  yalue  of  real 
estate  can  legally  be  submitted  to  the  juiy,  or  form  a  subject  for  its  deter- 
mination. 

A  devise  of  land  to  be  sold  by  one's  executors  at  a  specified  sum,  and  if  it  will 
not  sell  for  that,  not  to  be  sold,  does  not  constitute  a  charge  on  it«  or  its  pro- 
ceeds, for  the  payment  of  debts. 

An  order  of  the  Orphant  Court  to  sell  the  balance  of  a  testator's  personal  estate, 
which  included  negroes,  it  being  necessaxy  for  the  payment  of  debts,  does  not 
restact  the  sale  of  manumitted  slaves  to  terms  for  years. 

The  terms  in  a  will, "  and  after  my  debts  and  funeral  chaiges  are  paid,  I  deviae 
and  bequeath,"  in  legal  effect  at  common  law,  charge  the  real  estate  of  a 
testator  with  the  payment  of  debts,  in  the  event  of  there  not  being  a  suf- 
ficiency of  personal  estate  to  pay  them,  vnthont  a  resort  to  slaves  manumitted 
by  the  vnIL 

But  in  Maiyland,  since  the  act  of  1785,  ch.  72,  the  insertion  of  those  words  in 
a  will  are  immaterial  and  inoperative ;  that  act  renders  the  real  estate  in  aid 
of  the  insufficient  personalty,  equally  liable  for  the  payment  of  debts,  whether 
those  words  be  contained  in  the  will  or  not,  or  whether  the  deceased  died  tes- 
tate or  intestate.  They  are  now  of  almost  unmeaning  form,  and  rardjf  of 
any  import. 

In  the  case  of  Fenwick  v$.  Chapman^  9  Peter»t  461,  if  those  words  do  make  the 
debts  of  the  testator  a  charge  upon  the  realty,  still  it  does  not  follow  that  it  is 
primarily  applicable  to  their  payment 

The  personal  estate  is  the  natural  and  primary  fund  for  the  payment  of  debts 
and  legacies ;  and  even  where  they  are  expressly  charged  upon  the  real  estate 
descending  or  devised,  the  real  estate  is  only  to  be  resorted  to  as  an  auxiliaiy 
fund,  after  the  personalty  has  been  exhausted. 

Upon  a  bill  in  equity  to  sell  the  real  estate  of  a  deceased  debtor,  on  the  ground 
that  his  personalty  was  insufficient.  Chancery  does  not  take  testimony  or  re- 
ceive admissions  from  the  executor,  that  the  real  estate  is  sufficient  for  the 
payment  of  the  debts  of  a  testator,  and,  upon  being  satisfied  thereof,  ratify  the 
exemption  by  the  testator  of  his  personal  estate,  adjudicate  its  disposition  as 
directed  by  the  will,  there  terminate  its  power,  and  leave  the  creditors  to 
recover  their  debts  as  they  may. 

In  case  where  slaves  were  manumitted  by  last  will,  and  the  personalty  was  not 
sufficient  for  the  payment  of  debts,  equity  will  suspend  proceedings  at  law, 
which  prevented  the  court  of  law  from  doing  full  justice  to  all  parties ; 
decree  a  sale  of  the  real  estate  charged  with  the  payment  of  debts,  and  ^»ply 
the  proceeds  of  sales  to  their  satisfaction.  Creditors  being  thus  paid,  the 
manumitted  slaves  could  successfully  prosecute  their  petition  for  freedom. 

A  testator,  by  exempting  the  whole,  or  any  part  of  his  personal  estate  from  the 
payment  of  debts,  cannot,  at  law,  bar  a  creditor's  suit  against  his  executor. 
Such  a  bar  can  only  be  made  available  in  equity  when  the  intent  of  tiie  testa- 
tor may  be  carried  out,  and  the  interests  of  all  concerned  protected. 
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The  cise  of  Fenwidc  ot.  Chapman,  9  Peien,  461,  as  decided  hy  the  CirettU 
Omrt  of  ihi  District  qf  Cohmbiat  and  the  Supreme  Court  of  the  United  States^ 
objected  to  as  not  containing  a  correct  exposition  of  the  local  law  of  Mary- 
land,  and  not  obligatory  on  this  court. 

The  natural  presumption,  as  to  every  testator,  unless  the  contrary  appears  on 
the  ftce  of  the  will,  is,  that  ail  his  devises,  bequests  and  directions,  shall  be 
gratified  and  conformed  to.  He  assumes  himself  to  be  in  a  condition  to  make 
them ;  none  have  any  preference,  except  by  his  intent.  He  is  presumed  to 
know  the  establbhed  principles  of  construction. 

In  a  case  of  deficiency  of  assets,  all  specific  have  a  priority  in  payment  over 
general  legacies.  All  specific  legacies,  in  this  respect,  stand  on  the  same 
footing,  nnleas  testator  otherwise  intended. 

AH  debts  and  legacies  are  payable  out  of  personal  estate,  and  are  only  charge- 
able upon  real  estate  by  the  wUl,  either  by  its  express  terms,  or  necessary 
implication  from  its  language. 

The  fiunishing  slaves  mannmitted,  with  a  place  of  residence  on  the  testator's 
property,  and  giving  some  of  them  annuities  by  the  will,  does  not  conclu- 
sively demonstrate  the  right  to  freedom  in  Maryland,  Neither  is  the  (act, 
that  the  manumitting  terms  are  in  strict  conformity  with  our  act,  conclusive 
of  the  right  to  fireedom. 

By  the  act  of  1752,  ch.  1,  the  power  of  manumitting  slaves  by  last  will  was 
taken  away;  the  prohibition  continned  until  a  few  years  before  the  act  of 
1796,  ch.  67,  which  latter  act  restored  the  right  permanently. 

A  manumitting  clause  in  a  will  must  be  construed  in  connection  with  the  acts 
of  Assembly. 

Negroes,  by  will  declared  to  be  free  from  the  death  of  the  testator,  or  at  any 
future  time,  are  as  regularly  t^ken  possession  of,  and  held  in  bondage  by  the 
executor,  and  appraised  at  their  full  value,  as  slaves  for  life,  and  returned  in 
the  inventoiy  as  part  of  the  property  of  the  deceased,  as  they  would  be,  if 
no  clause  of  manumission  had  been  inserted  in  the  will. 

If  a  petition  for  freedom  were  filed  by  such  manumitted  slaves,  no  court  in 
Maryland  would  avirard  their  freedom — and  thus  release  the  executor— until 
the  time  had  elapsed  within  which  the  creditors  were  wariied  to  bring  in 
their  claims,  and  the  executor  was  required  to  settle  an  account  of  his  ad- 
ministration with  the  Orphans  court ;  nor  then,  unless  the  court  are  not  per- 
fecfiy  satisfied  that  the  liberation  of  the  manumitted  slaves  can  work  no 
prejudice  to  creditors. 

The  design  of  the  legislature  in  declaring  in  the  act  of  1796,  that  manumission 
might  be  made  to  take  eflfect  at  the  death  of  a  testator,  or  at  any  other  period 
limited  in  his  will,  was  not  to  indicate  any  priority  in  regard  to  such  manu- 
misBion,  but  to  put  an  end  to  a  doubt  which  then  prevailed,  whether  a  deed  or 
will  could  give  freedom  to  take  eflfect  in  futuro. 

If  a  testator  by  his  will  manumit  his  slaves,  without  naming  any  time  at  which 
they  are  to  be  free,  they  are  entitled  to  freedom  at  the  same  time  with  those 
dedaied  to  be  free  at  testator's  death,  and  the  same  inferences  and  presump- 
tions in  their  favor. 
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Unless  there  are  words,  not  express,  but  tantamount  to  express,  so  as  to  afford 
demonstration  plain,  that  the  personal  estate  is  intended  to  be  given  as  a 
specific  legacy,  and  exempt  from  the  payment  of  debts,  it  shall  be  taken 
subject  to  them. 

An  intention  on  the  part  of  a  testator  to  charge  his  real  estate  with  the  payment 
of  debts,  and  exonerate  specific  legacies  from  that  liability,  does  not  resolt 
from  the  nature  of  manumission  granted  by  hii  will. 

The  act  of  1796,  ch.  67,  was  to  restore  a  power  taken  away  by  the  act  of  1752, 
ch.  1,  and  confer  on  a  testator  the  same  power  to  giye  by  last  will  and  testa- 
ment the  slave  or  his  services,  to  the  slave  himself,  that  he  previously  en- 
joyed of  making  such  a  bequest  to  any  other  person. 

An  insolvent  is  one  who  has  not  property  enough  to  pay  all  his  debts. 

In  the  event  of  a  deficiency  of  the  testator's  assets  for  the  payment  of  bis  debts, 
the  executor,  vnder  the  diredion  of  the  Orpham  court,  may  if  the  creditois  are 
willing  to  delay  the  payment  of  their  chums,  hire  out  the  manumitted  slaves, 
until  the  hire  of  ea^,  as  a  specific  legatee,  shall  raise  his  proportionate  con- 
tribution towards  the  payment  of  debts;  or  he  may  sell  the  manumitted  sUves 
for  such  length  of  time  as  shall  be  necessary  to  raise  the  amount  of  their 
respective  contributions ;  or  in  the  event  of  its  being  necessary  for  that  pur- 
pose, he  may  sell  the  manumitted  slaves  as  slaves  for  life. 

Such  proceedings  of  the  Orphans  court  being  ex  parte,  may  l>e  afterwards  re- 
investigated, either  at  law,  or  in  equity. 

A  charge  on  real  estate  for  the  payment  of  debts  or  legacies,  is  peculiarly  the 
subject  of  equitable  jurisdiction  in  Maryland,  and  of  it  a  court  of  law  can 
take  no  cognizance. 

Manumitted  slaves  are  the  proper  parties,  complainants,  to  proceed  in  equity 
to  enforce  a  charge  on  lands  for  the  payment  of  creditors,  and  seek  a  sale  of 
real  estate— the  proceeds  of  which  should  be  applied  to  their  exoneration. 
Equity,  however,  will  not  decree  freedom. 

The  manumitted  slave,  then,  by  the  executor's  assent  to  the  legacy  of  freedom, 
or  by  petition  in  a  court  of  law,  where  the  rights  of  creditor  cannot  inteiposa 
any  barrier,  may  have  his  freedom  secured  by  judgment. 

The  interpretation  of  the  8.  C,  of  U.  S.  to  the  case  of  negro  George  el  oL  no 
Cone'i  Jtdminittralor,  2  IT.  4r  G.  I,  in  9  Petere,  476,  not  adopted  by  this 
court. 

Appraisements  of  value  of  land  are  often  uncertain  and  iUladoos  prooC  An 
actual  sale  is  higher  proof. 

An  executor  who,  upon  his  own  knowledge  only,  admits  that  lands  chaiged 
with  the  payment  of  debts,  are  of  sufficient  value  to  satisfy  the  creditors— 
the  personal  estate  being  insufficient— permits  the  manumitted  slaves  of  the 
testator  to  go  free,  and  assents  to  their  legacy  of  freedom,  commits  a  ieva<- 
tavit,  and  is  an  incompetent  witness  to  prove  the  facts  necessary  to  justify 
his  course. 

Prior  to  the  act  of  1881,  ch.  815,  sec.  10,  money  coming  into  tiie  hands  of  an 
executcHT  or  administiator  from  his  sale  of  real  estate  for  the  payment  of  debti, 
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was  not  coveied  by  the  tesUunentaiy  or  adnuDistration  bond.  By  that  act, 
the  law  was  changecL 

In  a  court  of  law,  equitable  assets  has  no  legal  entity — are  of  no  value — ^not  re- 
cognized by  it,  and  of  them  no  cognizance  can  be  taken. 

Courts  of  equity  only,  prior  to  the  act  of  18S1,  could  administer  equitable  assets. 

If  a  creditor  having  two  funds,  to  which  he  may  resort  for  the  payment  of  his 
debt,  pursue  in  equity  the  fund  to  which  only,  another  creditor  has  the  right 
to  resort;  or  if,  under  the  like  circumstances,  he  proceed  to  prove  his  debt 
under  a  commission  of  bankruptcy,  equity  will  compel  him  to  seek  payment 
out  of  that  fund,  to  which  such  other  creditor  had  no  right  to  resort. 

But  if  one  of  the  funds  be  legal  assets,  and  the  other  equitable,  and  the  credi- 
tor is  pursuing  the  legal  assets,  equity  will  not  strip  him  of  his  legal  rights, 
marshal  the  assets,  and  oblige  such  creditor  to  seek  payment  out  of  the  equi- 
(oUe  assets. 

On  whom  the  burden  of  proof  rests  of  proving  the  amount  of  debts — a  suffi- 
ciency or  insufficiency  of  assets,  upon  a  petition  for  freedom. — Qr. 

The  case  of  Men  vi.  Sharp,  1  G,tf  J,  96,  explained. 

The  case  of  negro  George  vs.  Cbrte,  2  HarrU  tf  Gill,  1,  is  fully  entitled  to  the 
confidence  of  thb  court — ^was  the  unanimous  decision  of  the  judges  who  sat 
on  that  cause. 

Appeal  from  Dorchester  County  Court. 

This  was  a  petition  for  freedom,  filed  on  the  22d  October, 
1846,  by  the  appellant  against  the  appellee. 

The  petition  alleged  that  the  petitioner  is  held  in  bondage 
by  Jacob  WUUon  of  said  county,  and  is  claimed  by  him  as  his 
slave.  The  petitioner  alleged  himself  to  be  free,  and  entitled 
to  enjoy  his  liberty,  and  therefore  prayed  the  court  to  grant 
him  his  freedom,  &c. 

The  defendant  pleaded  that  Stephen  Cornish  is  not  entitled 
to  his  freedom,  &c. 

1st  Exception. — At  this  trial  of  this  cause,  the  plaintiff 
offered  in  evidence  the  last  will  of  Beathamp  Harper,  late  of 
Dorchester  County,  deceased,  duly  proved.  This  will  con- 
tained, among  others,  the  following  devises : — 

^*  Item.  It  is  my  will  that  all  my  just  debts  shall  be  truly 
paid  by  my  executor. 

^^Itern.  I  give  and  bequeath  unto  my  wife,  JBlnn  Harper, 
&C.  my  bed  and  furniture,  one  grey  mare,  one  cow  and  calf; 
her  choice  of  all  that  I  have. 

<^  Item.  I  give  to  my  daughters,  Mary,  Betsey  and  Peggy, 
one  shilling  each,  in  full  of  their  part  of  my  estate. 
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^Mtem.  I  bequeath  unto  my  son,  William  Smith  Harper , 
all  my  wearing  apparel,  excepting  one  fine  hat 

^^  Item.  I  leave  forty  acres  of  land,  joining  Danid  Laytonj 
to  be  sold,  if  it  shall  sell  for  forty-five  shillings  per  acre — it 
being  part  of  a  tract  of  land  called  ^Le^erianU  Clumu^ — 
by  my  executors ;  and  if  it  will  not  sell  for  that,  not  to  be 
sold. 

^^  Item.  I  bequeath  unto  my  daughter,  MUly  Harper^  sev- 
enty-five pounds,  to  be  raised  out  of  my  eHatey  as  her  full  part 
of  my  estate. 

^^  Item.  I  leave  all  my  personal  estate  to  be  sold,  and  after 
my  just  debts  are  paid,  to  help  to  raise  the  seventy-Jive  pounds 
I  have  left  my  daughter,  JUilly  Harper^  as  her  full  part. 

^'  Item.  I  leave  all  my  lands  not  mentioned,  to  be  rented  out 
by  executorSj  until  my  son,  Edtcard  Harper,  shall  arrive  to  the 
age  of  twenty-one  years, — and  the  money,  all  but  a  sufficieney 
to  support  my  three  smallest  children ;  that  is  to  say,  BeO' 
champ  Harper,  Sarah  Harper  and  JUilly  Harper,  to  be  put  oo 
interest  until  my  daughter,  Milly,  shall  arrive  to  the  age  of 
sixteen  years,  and  then  my  son,  William  Smith  Harper,  to  have 
the  residue  of  the  money  and  interest,  after  the  aforesaid  sup- 
port, in  full  of  his  part  of  my  estate. 

^'Item.  I  give  and  bequeath  unto  my  daughter,  Sarah  Har- 
per,  one  negro  boy,  called  Jacob,  in  full  of  her  part  of  my  estate ; 
provided,  the  said  negro  boy  shall  live  as  long  as*  she;  but 
should  the  said  negro  boy  die  first,  after  his  decease,  for  my 
son,  Edward  Harper,  and  my  son,  Beachamp  Harper,  to  pay  ber 
ten  pounds  a  year  during  her  natural  life,  and  at  her  decease, 
for  said  n^o  boy  to  be  free, 

<^  Item.  I  give  and  bequeath  unto  my  two  sons,  Beaehan^ 
Harper  and  Edward  Harper,  all  my  land  that  I  now  hold  or 
possess,  to  be  divided  between  them  in  quantity  and  quality, 
when  my  son,  Edward  Harper,  shall  arrive  at  the  age  of 
twenty-one  years,  to  them  and  their  heirs  forever :  and  I  do 
hereby  constitute  and  appoint  my  son-in-law,  WtUiam  Wheaily, 
and  my  son,  WtUiam  Smith  Harper,  executors  of  this  my  last 
will,  given,  &c.  Uth  September,  1795," 
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N.  B. — ^Before  the  signing,  sealing,  and  ddivery  of  these 
presents,  the  said  Beaehamp  Harper  doth  set  free,  and  to  be  at 
their  liberty  as  followeth:  one  negro  woman  called  Ltddy^  and 
one  negro  man  called  Daoidj  and  one  negro  woman  called  Tay^^ 
fn€r,  to  be  free  1st  January,  1799,  and  one  negro  boy  called 
Thanuu^  to  be  free  1st  January,  1815,  and  one  negro  boy  called 
Siephenj  to  be  free  1st  January,  1817,  and  one  negro  boy  called 
JmuUhan^  to  be  free  Ist  January,  1820,  &c. 

Attested  by  three  witnesses.  Signed,        B.  H. 

The  will  was  admitted  to  probat  on  the  21st  September, 
1795.  The  will  and  annexed  manumission  being  both  proven 
by  the  subscribing  witnesses. 

The  following  affidavit,  certified  from  the  record  of  the 
Orphans  court  aforesaid,  was  also  given  in  evidence : — 

^'DoRCHESTBE  CouNTT,  Sct. — On  the  21 8t  September  J  1795, 
Solomon  Twyfordj  being  a  new  Quaker,  did  solemnly  declare 
and  affirm,  that  he  was  present  at  the  late  mansion  house  of 
Beaehamp  Harper^  deceased,  and  at  the  time  when  the  afcHre^ 
going  instrument  of  writing  was  executed;  and  that  he  heard 
the  testator,  Beachampj  say,  that  negro  Leddy  and  negro  David 
were  to  be  free  at  his  death;  and  that  he  desired  Matthew 
Smith  to  write  his  will  in  such  words  that  they  might  be  free 
immediately  after  his  death, — and  the  rest  of  the  negroes  men- 
tioned in  the  subsequent  writing,  to  be  free  at  the  particular 
periods  or  times  mentioned  in  said  writing,  immediately  after 
their  names  respectively. 

^^  Certified  by  Johiv  Goldsborough, 

"  RegUter  of  WiUi,  Dor.  County:' 

The  petitioner  further  offered  in  evidence  by  Wheyland 
JMtlKcan,  that  the  said  petitioner  was  the  property  of  the  said 
Beaehamp  Harper  at  the  time  of  making  his  said  will,  and  at 
the  time  of  his  death — and  that  he  is  the  same  person  mention- 
ed therein :  and  also  proved  by  Solomon  Robinson  and  Luke 
Meseieky  that  on  the  first  day  of  January,  1817,  the  term  at 
which  the  said  freedom  of  the  said  negro  was  to  commence, 
he  was  able  to  work  and  gain  a  sufficient  livelihood  and  main- 
39        v.6 
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tenance,  and  that  he  was  under  the  age  of  fift j  yean ;  and  also 
offered  in  evidence  by  WiUiam  S.  Harperj  an  admission  of  the 
said  respondent,  that  the  said  petitioner  came  oat  of  the  estate 
of  the  said  Beachamp  Harperj  and  that  he  was  willed  free  by 
the  will  of  said  Harper,:  but  the  law  of  1796  would  not  let 
him  take  his  freedom:  and  by  Luke  Me$tukj  a  farther  ad-> 
mission  by  the  said  respondent,  that  the  said  petitioner  came 
out  of  the  estate  of  the  said  Beachamp  Harper^  but  was  acrid 
for  the  payment  of  debts;  and  on  some  other  occasion,  on 
account  of  the  insufficiency  of  assets ;  and  on  one  occasion^  in 
passing,  the  respondent  in  conversation  with  others,  heard  him 
say  simply,  that  he  came  out  of  said  estate. 

7Ae  ife/endaiU  then  ofiered  in  evidence,  that  the  executors 
in  said  will  took  upon  themselves,  in  due  form  of  law,  the  ad- 
ministration tliereof;  and  also  offered  in  evidence  an  office  copy 
of  the  letters  of  administration,  of  the  adminbtration  bond  of 
the  said  executors,  to  wit : — 

The  letters  testamentary  were  granted  on  the  2l8t  Septem- 
ber, 1795 ;  the  administrator's  bond  dated  the  same  day. 

The  defendant  also  offered  in  evidence  the  inventory  of  the 
personal  estate,  returned  by  the  said  executors  to  the  Orphans 
court  of  Doreheiter  County,  dated  11th  April,  1796, 

The  amount  of  personal  estate  and  debts  due  the  estate,  ex- 
clusive of  negroes,  amounted  to         •        .        .    £478  4  8 

The  negro  Daniffs  age,  thirty-nine.  Ta^imer^i 
age,  thirty-seven.  Boy  JoMb^  nine  years;  one 
boy,  five  years ;  one  boy,  three  years,  and  one 
boy,  five  months.  Negro  woman,  JLe<Uy,  fifty- 
seven,  211  5  0 


£689  9  2 


To  which  evidence  of  the  respondent,  the  pedtioner  made 
no  objection. 

The  defendant  further  offered  in  evidence  the  administra- 
tion accounts  of  the  executors  mentioned-—!,  2,  S  and  4,  as 
follows,  to  wit : — 
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The  first  testameotary  account,  proved  on  the  let  May, 
1797,  included  the  negroes^  £211  5  0 — charged  the  execu- 
tors with  debts  collected — showed  disbursements  allowed, 
£291  18  0,  and  a  balance  not  accounted  for  of  £464  7  \0\. 

Tbeaecofid  account,  dated  29lh  May,  1797,  sboveed  a  bal- 
ance, including  the  negroes,  or  £391  19  6. 

The  third  account,  dated  6lh  March,  1800,  showed  a  baU 
ance  of  £287  4  8^. 

The  fourth  account,  dated  9th  August,  1800,  after  charging 
the  executors  with  the  last  balances,  allowed  them  disburse- 
ments  to  amount  of  £326  18  11,  showing  an  over-payment 
of  £39  14  2;— the  esUte  accounted  for  being  £287  4  8^. 
The  negroes  being  still  undisposed  of;  their  appraisement 
htvDg  chained  to  the  executors. 

The  defendant  also  filed  an  order  of  the  Orpham  courtj  di- 
recting the  sale  of  the  balance  of  property  of  said  Bsaehamp 
Harper y  viz : — 

<^On  application  of  William  Wkeatly  and  William  Smith 
Harpery  executors  of  Beaehamp  Harper^  deceased,  for  a  further 
order  to  sell  all  and  singular  the  residue  of  the  deceased^s 
effects,  to  pay  the  creditors  of  the  deceased,  the  court  order 
that  the  said  executors,  without  delay,  proceed  to  sell  at  public 
sale,  all  and  singular  the  residue  of  the  goods  and  chattels  of 
the  deceased,  to  the  highest  bidder  on  the  following  terms :— «- 

<<  Notice  of  such  sale  shall  be  advertised  in  writing,  at  the 
several  places  of  worship,  ordinaries,  and  other  public  places 
in  the  hundred,  where  the  said  goods  and  chattels  shall  be,  and 
likewise  in  the  two  next  adjoining  hundreds,  for  the  space  of 
twenty  days  at  the  least  before  the  sale,  and  the  time  and 
place  of  sale  shall  be  mentioned  in  every  such  advertisement. 
Every  purchaser  shall  be  entitled  to  a  credit  of  six  months*,  but 
before  a  removal  of  the  property,  the  purchaser  shall  give  a 
bond,  bill,  or  note,  with  security,  if  required,  for  insuring  a 
punctual  payment  of  the  money,  and  a  fair  account  of  said 
sale,  made  0|it  with  two  columns ;  one  for  the  appraisement, 
and  the  other  for  the  sale  of  each  article,  dated  and  subscribed 
by  the  clerk  who  vendued  said  effects,  agreeable  to  the  rules 
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of  this  court,  and  returned  by  the  said  executors  to  the  next 
court  succeeding  the  sale.'' 

Also,  a  return  of  sales  of  certain  negroes,  the  property  of 
the  said  Beachamp  Harper. 

The  defendant  also  offered  in  evidence  the  additional  sales 
of  part  of  the  property  of  Beachamp  Harpety  late  of  DarchesUr 
County,  deceased. 


AppniMBMsnt* 

Sde. 

One  negro  man,  Vamdy 

£60    0>. 

£58    0«. 

<<    negro  woman,  Taymery 

50    0 

45    0 

'«    child,  Thamasy     . 

22  10 

25  15 

"       «     Stq^hMy     . 

18  15 

22  10 

«       «     Johuy 

10    0 

10    0 

^^    negro  wooum,  lady 

25    0 

7  10 

4 

ei86    5«. 

£168  15«. 

This  report  was  dated  6th  October,  1797,  verified  by  affi- 

» 

davit,  and  certified  as  a  true  copy  by  the  register  of  wills. 

To  the  admissibility  of  all  of  which  last  mentioned  papers,  to 
wit :  the  accounts  of  the  said  executor,  the  order  of  sale  by 
the  said  Orphans  court,  and  the  return  of  sales  by  the  said 
executors, — the  petitioners  objected,  and  prayed  that  the  same 
might  be  rejected :  which  said  objection  and  prayer,  the  court 
(Spencb,  C.  J.  and  Golosborough,  A.  J.)  overruled  and  ad- 
mitted the  same  to  be  offered  in  evidence  to  the  jury.  The 
petitioner  excepted. 

2d  Exception. — ^Upon  the  evidence  in  this  cause,  before  the 
evidence  excepted  to  in  the  first  bill  of  exception  was  pro- 
duced, the  petitioner  prayed  the  court  to  instruct  the  jury, 
that  if  they  shall  believe  from  the  evidence  in  this  cause,  that 
the  petitioner  is  the  same  negro  Stepheuy  mentioned  in  the  will 
of  Beachamp  Harper^  and  that  he  was  the  property  of  the 
said  Harper  at  the  time  of  his  death,  and  that  he  was  under 
the  age  of  forty-five  years  on  the  1st  January,  1817,  when  his 
freedom  was  to  commence,  and  that  he  was  able  to  work  and 
gain  a  sufficient  maintenance  and  livelihood  at  that  time,  that 
he  is  entitled  to  his  freedom:  which  prayer  the  said  court, 
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(Spencb,  C.  J.  and  GoLnsBOROUOH,  A.  J.)  granted  and  instructed 
tbe  jury  accordingly. 

WhereapoD,  after  the  said  evidence  excepted  to  in  tbe  first 
bill  of  exception  was  offered,  and  which  is  prayed  to  be  made 
a  part  of  this  exception,  the  said  petitioner  further  prayed  the 
court  to  instmct  the  jury,  that  unless  they  shall  believe  from 
tbe  evidence  in  this  cause,  that  there  was  a  deficiency  of  per- 
smud  and  reed  estate^  to  pay  the  debts  of  tbe  deceased  testator, 
that  then  the  freedom  given  to  the  said  petitioner  by  the  last  will 
and  testament  of  the  said  BecKhamp  Harper  was  not  in  prejudice 
of  creditors,  and  that  they  must  find  for  the  petitioner;  if 
they  shall  also  find  the  facts  mentioned  in  the  preceding  in- 
struction :  whieh  last  imtrudian  the  court  refused  to  give.  The 
petitioner  excepted. 

Sd  Exception. — The  petitioner  prayed  the  court  to  in- 
struct the  jury,  that  unless  they  shall  believe  from  the  evidence 
it  this  cause,  that  the  testator,  B.  H.  did  not  leave  estate,  real 
and  personal,  sufficient  to  pay  his  debts,  and  that  the  manu- 
mission of  the  petitioner  was  in  prejudice  of  creditors, — and  if 
they  shall  further  believe  from  the  evidence,  that  the  petitioner 
is  the  same  negro,  StepheWy  mentioned  in  his  said  will,  and  was 
tbe  property  of  the  said  Harper;  that  he  was  under  forty-five 
years  of  age,  and  able  to  gain  a  maintenance  and  support  by 
his  labor  on  the  1st  January,  1817,  when  his  freedom  was  to 
commence — ^they  are  bound  to  find  a  verdict  for  him :  which 
said  prayer  was  refused  by  the  court,  (Spencb,  C.  J.  and 
GoLDSBOEOUGH,  A.  J.)  to  which  refusal  the  petitioner  ex- 
cepted. 

4th  Exception. — The  petitioner  prayed  the  court  to  in- 
struct the  jury,  that  unless  they  shall  believe  from  the  evidence 
in  this  cause  that  there  was  a  deficiency  of  personal  estate, 
including  legacies,  and  also  a  deficiency  of  so  much  of  the  real 
estate  as  was  devised  to  be  sold  by  the  executors  of  the  said 
testator,  in  the  following  clause  of  his  will : — 

^^  Item.  1  leave  forty  acres  of  land,  joining  Daniel  Laytonj 
to  be  sold,  if  it  shall  sell  for  forty-five  shillings  per  acre — it 
being  part  of  a  tract  of  land  called  <  LcoerknCe  Chance'— by 
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my  executors ;  and  if  it  will  not  sell  for  that,  not  to  be  sold. 
That  the  manumission  of  said  petitioner  was  not  in  prejudice 
of  creditors, — and  the  said  petitioner  is  entitled  to  his  freedom, 
if  they  shall  believe  the  facts  stated  in  the  first  prayer  of  the 
petitioner,  which  is  made  a  part  of  this:  which  said  iDStruc- 
tion  the  court,  (Spbivce,  C.  J.  and  GoLDSBOftOUGH,  A.  J.) 
refused  to  give.    The  petitioner  excepted. 

6th  Exception. — The  petitioner  prayed  the  court  to  in< 
struct  the  jury,  that  if  they  shall  believe  from  the  evidence  in 
this  cause,  that  the  said  petitioner  was  willed  to  serve  a  term 
of  years,  to  wit — ^till  1st  January,  1817.  Unless  they  shall 
further  believe  that  he  was  expressly  ordered  to  be  sold  as  a 
slave  for  life,  because  of  a  deficiency  of  assets,  they  are  bound 
to  presume  that  he  was  sold  only  for  the  time  which  he  bad 
to  serve ;  and  if  they  shall  further  believe  the  facts  mentioned 
in  the  first  prayer,  made  a  part  of  this,  then  they  are  bound  to 
find  for  the  petitioner:  which  instruction  the  court  refused. 
Whereupon,  the  petitioner  excepted. 

6th  Exception. — The  petitioner  prayed  the  court  to  in- 
struct the  jury,  that  the  clause  in  the  will,  in  the  words  folloif- 
ing,  to  wit : — 

^^  Item.  1  leave  forty  acres  of  land,  joining  Datdd  Laj/ton^ 
to  be  sold,  if  it  sell  for  forty-five  shillings  per  acre— it  being 
part  of  a  tract  of  land  called  ^Leoerton^s  Chance^ — ^by  mj 
executors;  and  if  it  will  not  sell  for  that,  not  to  be  sold,^ 
was  a  charge  upon  the  real  estate  to  that  extent;  and  that  be- 
fore the  petitioner  in  this  cause  could  be  barred  of  his  right 
to  freedom,  the  defendant  must  show  that  the  said  land  was 
ofiered  for  sale,  and  would  not  bring  the  sum  specified 
therein;  and  unless  they  shall  believe  from  the  evidence  in 
tl)is  cause,  that  the  said  land  would  not  sell  for  that  sum,  that 
then  the  said  order  of  the  Orphans  court  was  contrary  to  livr, 
and  is  no  evidence  in  this  cause  of  the  insufficiency  of  assets. 
This  instruction  the  court  refused,  and  the  petitioner  excepted. 

7th  Exception. — The  petitioner  prayed  the  court  to  in- 
struct the  jury,  that  the  order  of  the  Orphans  eaiui  oflfered  in 
evidence  in  this  cause,  and  the  return  of  sale  thereon  not 
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speciTying  that  the  petitioner  therein  mentioned,  was  sold  as  a 
slave  for  life,  or  otherwise  than  for  the  term  of  years  mentioned 
in  the  said  will,  is  no  evidence  to  rehut  the  claim  of  the  peti- 
tioner to  his  freedom :  which  instruction  the  court,  (Spbnce, 
C.  J.  and  GoLDSBOROUGH,  A.  J.)  refused  to  give.  The  peti- 
tioner excepted. 

8tr  Excbptton. — The  petitioner  prayed  the  court  to  in- 
stroct  the  jury,  that  unless  they  shall  believe  from  the  evidence 
io  this  cause,  that  there  was  a  deficiency  of  personal  and  real 
estate,  to  pay  the  debts  of  the  deceased,  that  then  the  freedom 
given  to  the  said  petitioner  by  the  last  will  and  testament  of 
the  said  Beaehamp  Harper j  was  not  in  prejudice  of  creditors; 
and  that  they  must  find  for  the  petitioner,  if  they  shall  believe 
the  facts  stated  in  the  instruction  heretofore  given  to  them  at 
the  prayer  of  said  petitioner,  which  is  made  a  part  of  this: 
whicb  instruction  the  court,  (Spence,  C.  J.  and  Ooldsborough, 
A.  J.)  refused  to  give.    The  petitioner  excepted. 

The  verdict  being  against  the  petitioner  for  freedom,  he 
appealed  to  this  court. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorsey 
and  Martin,  J. 

By  S.  D.  Lecompte,  for  the  appellant,  and 
By  Jas.  a.  Stewart  for  the  appellee. 

Dorset,  J.,  delivered  the  opinion  of  this  court. 

It  being  insisted  that  the  reversal  of  the  judgment  before 
us  is  the  inevitable  result  of  the  decision  of  the  Supreme  Court 
<^  the  UwUed  &aieSj  in  the  case  of  Fentrick  vs.  Chapman^  re- 
ported in  9  PeterSy  461,  it  becomes  our  duty  carefully  to  ex- 
amine it  in  all  its  bearings,  and  to  give  to  it  that  influence  on 
the  case  before  us,  which  the  decisions  of  that  elevated  and 
learned  tribunal  ought  always  to  exert  over  the  judicial  tribu- 
nals of  the  several  States  of  our  Union.  From  the  nature  of 
the  natters  in  controversy,  it  is  not,  however,  a  case  in  which 
the  Sapreme  Court  have  exercised  its  paramount  judicial 
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authority,  to  which  we  are  bound  to  submit  and  confomi;  bat 
one  which  we  may  respectfully  weigh  and  consider,  and  follow^ 
or  depart  from,  as  our  judgments  may  dictate.  It  was  brooght 
to  the  Supreme  Court  by  a  writ  of  error  to  the  Circuit  CcNirt 
of  the  United  Statei^  for  the  County  of  IVashif^onj  in  the 
District  of  Columbia^  in  which  latter  court,  the  defendanta  io 
error  had  filed  a  petition  for  freedom,  (which  they  claimed 
under  the  will  of  Frances  JBdelin,  of  JUarylandy)  and  obtained 
a  judgment  in  their  favor  against  the  plaintiff  in  error,  ivho 
claimed  them  as  his  slaves,  having  purchased  them  of  the 
executor  of  the  deceased,  at  a  sale  made  by  the  order  of  the 
Orphans  court  of  Prince  QeorgeU  County^  in  MairyhmL  It 
was  in  proof  in  the  Circuit  Court,  that  the  slaves  were  sold  by 
the  executor,  with  all  the  other  personal  estate  of  the  deceased, 
by  the  authority  of  the  Orphans  Court,  as  assets  in  the  hands 
of  the  executor  for  the  payment  of  debts — there  not  being 
enough  to  pay  the  same  without  the  sale  of  the  slaves,  and 
without  recourse  to  the  real  estate;  JEJdelin,  the  executor, 
having  purchased  the  slaves  of  Fenwicfc,.  by  consent  became 
defendant.  The  following  facts  were  agreed  to,  and  with  the 
evidence  in  the  cause  submitted  to  the  Circuit  Court: — 

<^lt  is  agreed  in  this  case — 1st.  That  the  petitioners  are  the 
same  named  in  the  will  of  Frances  EdeUn,  deceased,  to  whom 
she  gave  their  freedom  after  her  death,  as  appears  by  the 
said  will,  a  copy  whereof  is  hereto  annexed. 

'^2d.  That  Biddin^  the  defendant,  was  the  executor  of  the 
last  will  and  testament  of  said  deceased ;  as  such,  sold  in  the 
year  183S,  the  petitioners  to  the  other  defendant,  Fenrndc 

^^  Sd.  That  the  sale  of  the  petitioners  was  made  in  Prinee 
George^  County  aforesaid,  where  the  deceased  lived  at  the 
time  of  her  death,  and  where  the  petitioners  were ;  and  that 
from  the  time  of  the  deceased^s  death  to  the  time  of  their  sale, 
they  were  permitted  by  the  executor  to  go  at  large  as  free ; 
and  that  after  the  purchase  made  by  Fentricfc,  he  broi^t  them 
to  the  District  of  Columbiaj  where  the  present  suit  was  insti- 
tuted ;  and  that  after  the  institution  of  the  said  suit,  Fenwiek 
transferred  his  claim  to  the  petitioners  to    the  defendant. 
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Eddm^  who  repaid  him  his  Bioiiey,  and  appears  to  defend  the 
suit 

^'4th.  That  the  deceased  left  real  estate  to  an  amount  in  value 
more  than  sufficient  to  pay  her  debts,  without  the  sale  of  the 
negroes  emancipated  bj  the  will,  as  will  appear  by  her  will, 
referred  to  and  made  a  part  of  this  agreement,  but  not  per- 
sonal estate  sufficient. 

*^  5th.  That  the  original  copy  of  all  the  proceedings  had  in 
the  Orphans  Court  of  Prince  George^s  County,  relative  to  the 
settlement  of  the  deceased^s  estate  by  her  executors  or  admin- 
istrators, may  be  filed  as  part  of  this  case.'' 

The  Supreme  Court,  in  its  opinion  affirming  the  judgment 
of  the  Circuit  Court  say,  that  Frances  EdelinU  will  was  dated 
in  November,  1885,  and  that  she  died  in  the  succeeding  De- 
cember: and  immediately  thereafter,  the  defendant,  Richard  J. 
EdeUnj  assumed  the  burthen  and  execution  of  the  will ;  and 
that  in  virtue  of  an  order  of  the  said  Orphans  court,  bearing 
date  July  16th,  18SS,  to  sell  all  the  personal  estate  of  Frances 
EdeUnj  passed  on  the  petition  of  the  executor^  setting  forth 
that  Frances  EdeUn^  by  her  will,  had  directed  that  certain  ne- 
groes should  be  free  at  her  death ;  and  that  he  had  discovered 
Aere  were  not  assets  enough,  independent  of  those  negroes,  to 
discharge  the  debts  of  the  testatrix.  The  petitioners  were  sold 
to  the  defendant,  Fenwick.  That  the  testatrix  begins  her  will 
in  the  following  words : — 

^  In  the  name  of  God,  amen — I,  Frances  EdeUnj  of  Prince 
Georges  County,  in  the  State  of  Maryland^  being  of  sound  and 
disposing  mind,  memory  and  understanding,  do  make  and  pub- 
Ksb  this  my  last  will  and  testament,  in  manner  and  form  fol- 
lowing : — 

^^  First  and  principally.  I  commit  my  soul  to  the  mercies  of 
my  dear  Redeemer  and  Lord  Jesus  Christ,  and  my  body  to 
the  earth,  to  be  decently  buried ;  and  after  my  debts  and  fune- 
nl  chaises  are  paid,  1  devise  and  bequeath  as  follows : — " 

Then  follow  sundry  devises  and  specific  legacies,  and  so 
much  of  the  will  relating  to  the  freedom  of  the  defendants  in 
40       V.6 


314  CASES  IN  THE  COURT  OF  APPEALS 

Cornish  vs.  Willson.— 1848. 

error,  and  to  the  other  persons  manumitted  by  the  will,  is  ia 
these  words : — 

^^Itern.  I  give  and  bequeath  to  my  nephew,  Richard  Janus 
Edeliny  the  small  house  and  lot  now  occupied  by  Robert  Fnh 
zievj  which  I  give  to  him,  his  heirs  and  assigns  forever,  with 
this  proviso,  that  the  negroes  which  are  hereinafter  mentioDed, 
to  be  free — to  live  in  the  back  room  of  said  house. 

^  Item.  Negro  woman,  Leityj  her  daughter,  KUty^-^  mu- 
latto, with  her  tibree  children,  to  wit — Eliza,  Robert,  and  KiUy 
Jane^  with  their  future  increase,  and  an  old  woman,  named 
Lucy; — I  do  hereby  declare  them  free  at  and  after  my  death, 
and  they  shall  have  the  right  to  live  in  and  occupy  the  back 
room  in  the  house  and  lot  1  give  and  bequeath  to  my  nephew, 
Richard  James  EdeUn.  To  the  two  old  women,  I  give  and 
bequeath  $10  a  year  to  each  of  them  as  long  as  they  live;  and 
$10  a  year  during  two  years  after  my  death,  exclusive  of  the 
year  in  which  I  die,  to  mulatto,  Kitty. 

"Item.  My  three  nephews,  John  Moyeiue,  Richard  Jama 
and  Walter  EdeUn,  for  and  in  consideration  of  the  bequests  I 
have  made  them,  shall  pay  every  year  to  negro  woman,  Iiieif, 
and  to  negro  woman,  Letiy,  $10  for  every  year  the  said  negro 
women  may  live  as  mentioned  in  the  foregoing  item ;  and  my 
nephew,  John  B,  EieUn,  for  and  in  consideration  of  the  be- 
quests I  have  left  him,  shall  pay  during  the  two  years  above 
mentioned  to  mulatto,  KiUy,  $10  for  each  year.'' 

The  law  of  Maryland,  permitting  the  manumission  of  slaves 
by  will,  is  in  these  words : — 

Act  of  1 796,  ch.  67 ,  sec.  1 3 — "  that  from  and  after  the  passage 
of  this  act,  it  shall  and  may  be  lawful  for  every  person  or  persooB 
capable  in  law,  to  make  a  valid  will  and  testament — to  grant 
freedom  to,  and  effect  the  manumission  of  any  slave  or  slaves 
belonging  to  such  person  or  persons,  by  his,  her  or  their  last 
will  and  testament;  and  such  manumission  of  any  slave  or 
slaves  may  be  made  to  take  effect  at  the  death  of  Uie  testator 
or  testators,  or  at  such  other  periods  as  may  be  limited  in 
such  last  will  and  testament;  provided  always,  that  no  manur 
mission  hereafter  to  be  made  by  last  will  and  testament,  diall 
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be  efiectual  to  give  freedom  to  any  slave  or  slaves,  if  the  same 
shall  be  in  prejudice  of  creditors ;  nor  unless  the  said  slave  or 
slaves  shall  be  under  the  age  of  forty-five  years,  and  able  to 
work  and  gain  a  sufficient  maintenance  and  livelihood  at  the 
time  the  freedom  given  shall  commence.'^ 

Under  the  aforegoing  circumstances,  the  court  say,  ^^the 
question  to  be  decided  is,  were  the  defendants  manumitted  in 
prejudice  of  creditors?  And  we  will  first  consider  it  by 
inquiring  what  effect  the  words,  ^  and  after  my  debts  and  funeral 
charges  are  paid,  I  devise  and  bequeath,'  have,  to  charge  the 
real  estate  of  the  testator  with  the  payment  of  debts,  in  the 
event  of  there  not  being  a  sufficiency  of  personal  estate  to  pay 
them,  without  the  manumitted  slaves.  Without  any  construction 
of  our  own  upon  these  words,  the  effect  of  them  to  charge  the 
real  estate  is  settled,  by  decisions  which  are  uncontested,  and 
cannot  be  controverted.''  And  a  great  number  of  English  au- 
thonties  are  referred  to  in  support  of  such  a  constructive  charge. 
The  establishment  of  this  principle  of  the  law  of  England,  no 
lawyer  at  the  present  day  could  have  the  hardihood  to  deny ; 
bnt  if  k  were  a  new  question,  and  courts  of  justice  in  that  coun- 
try were  not,  in  their  anxious  desire  for  the  protection  bf  credi- 
tors, willing  to  lay  hold  of  almost  any  thing  to  make  real  estate 
of  a  deceased  debtor  liable  for  the  payment  of  his  simple  con- 
tract debts,  as  it  is  for  those  of  a  higher  nature,  and  answerable 
in  their  entirety  for  both ;  it  might  well  be  doubted,  whether 
sach  a  principle  could  be  sustained  on  the  ground  assumed  for 
it,  to  wit — ^the  intention  of  the  testator  deduced  from  the  word^ 
referred  to,  as  used  in  his  will;  as  perhaps  in  ninety-nine 
cases  out  of  a  hundred,  where  the  testator  is  not  his  own  scriv- 
ener, they  are  the  words  of  the  scrivener,  not  of  the  testator, 
introduced  as  a  mere  formal  part  of  the  will,  as  to  which  the 
testator  has  neither  been  consulted  or  given  any  direction. 

But  in  JUaryland^  since  the  act  of  1785,  ch.  73,  the  insertion 
of  these  words  in  a  will  are  wholly  immaterial  and  inoperative, 
as  that  act  of  Assembly  renders  the  real  estate  in  aid  of  the 
personalty  equally  liable  for  the  payment  of  debts,  whether 
those  words  be  contained  in  the  will  or  not ;  and  whether  the 
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deceased  die  testate  or  intestate.  Since  the  act  of  1785,10 
Maryland^  therefore,  no  deduction  as  to  any  intention  of  the 
testator  in  relation  to  such  a  chaise,  can  be  deduced  from  them; 
they  are  words  of  almost  unmeaning  form  id  the  introductory 
part  of  a  will,  and  rarely  of  any  import 

But  what  aid  does  it  impart  to  the  cause  of  the  defendants 
in  Fenwick  vs.  Chapman^  if  the  words  relied  on  do  create  a 
charge  on  the  testatrix's  real  estate?  The  opinion  of  the  Sa« 
preme  Court  furnishes  no  solution  to  such  an  inquiry.  Although 
the  words  **  relied  on"  in  the  will  may  make  the  debts  a  charge 
upon  the  realty,  it  does  not  thence  follow  that  it  is  primarily 
applicable  to  their  payment.  In  equity,  it  is  well  established 
that  the  personal  estate  is  the  natural  and  primary  fund  for 
the  payment  of  debts  and  legacies,  and  even  where  they  are 
expressly  charged  upon  the  real  estate,  descending  or  devised; 
and  that  the  real  estate  is  only  to  be  resorted  to  as  an  auxiliary 
fund,  after  the  personalty  has  been  exhausted.  For  this  un- 
questionable general  principle — if  authorities  be  necessary — 
they  may  be  found  in  Stevens  and  Sleoens  vs.  Chregg^  10  GiU  if 
John.  147.  Sinmons  vs.  Dmry^  2  GUI  Sf  John.  S2.  iMfUm 
vs.  iMptonj  2  Johns.  C.  R.  628,  and  2  SloryU  Eq.  S.  1246. 

Proceeding  in  its  opinion,  the  Supreme  Court  say:  ^^but 
leaving  out  of  view  the  words  in  the  will,  ^  and  after  my  debts 
and  funeral  charges  are  paid,'  I  devise  and  bequeath  as  fol- 
lows:" And  the  authorities  which  have  been  cited  to  show  that 
they  make  a  charge  upon  the  real  estate  for  the  payment  of 
debts,  would  there  not  be  a  charge  upon  the  real  estate  for 
the  payment  of  debts,  if  it  is  manifest  from  the  will  that  it  was 
the  intention  of  the  testatrix,  that  the  manumitting  clause  in  ber 
will  was  to  take  place,  or  to  have  effect  at  all  events?  Tbe 
general  rule  is,  that  the  personal  estate  of  a  testator  shall,  io 
all  cases,  be  primarily  applied  in  discharge  of  his  persmd 
debts  or  general  legacy,  unless  he,  by  express  words  or  manifest 
intention,  exempt  it.  The  testator  may  exempt  a  part  of  it  by 
making  it  a  particular  legacy,  or  the  whole  of  it,  either  by  ex- 
press words  or  plain  manifest  intention,  by  giving  it  as  a  spe- 
cific legacy.    And  in  support  of  this  statement,  a  variety  of 
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cases  are  citecf ;  all  of  which  are  from  Chancery  Reports,  and 
wholly  inapplicable  Co  the  case  then  the  subject  of  review  in 
the  Supreme  Court,  where  the  proceedings  were  at  law,  not 
in  equity.  In  the  tribunals  of  the  latter,  a  testator  may  exempt 
his  personal  estate,  or  any  portion  of  it,  from  the  payment  of 
his  debts,  by  charging  them  upon  his  real  estate — by  a  sale 
of  which,  they  are  to  be  satisfied.  And  the  interests  of  credi- 
tors are.  abundantly  protected  by  such  equitable  proceedings. 
They  may  be  subjected  to  a  temporary  delay  in  the  recovery 
of  their  claims,  but  all  their  just  rights  are  preser^'ed  inviolate ; 
to  hazard  or  loss,  they  are  in  no  wise  subjected. 

Upon  the  application  of  a  proper  party  in  interest  to  a 
Court  of  Chancery  for  relief,  what  is  its  course  of  proceed- 
ing ?  Does  it,  like  the  Circuit  Court,  take  testimony  or  receive 
admissions  from  the  executor;  that  the  real  estate  is  sufficient 
for  the  payment  of  the  debts  of  the  testatrix, — and  upon  being 
satisfied  thereof,  ratify  the  exemption  of  the  personal  estate; 
legalize  or  rather  adjudicate  its  disposition,  as  directed  by  the 
willy  and  there  terminate  its  exercise  of  power  over  the  sub- 
ject matter,  and  leave  the  creditors  to  seek  the  recovery  of 
their  just  debts  as  best  they  may  ?  It  would  cease  to  deserve 
the  name  of  a  court  of  equity,  if  with  the  powers  it  possesses, 
it  would  thus  violate  and  trample  upon  the  rights  of  creditors. 
Its  course  of  proceeding  would  have  been  as  widely  different 
from  that  pursued  by  the  Circuit  Court,  as  justice  differs  from 
injustice. 

It  would,  in  the  first  place,  upon  the  parties  in  interest  ap- 
pearing before  it,  have  suspended  all  proceedings  at  law  un- 
til all  obstacles  were  removed,  which  prevented  the  court  of 
law  from  doing  full  and  equal  justice  to  all  parties.  It  would 
then  have  decreed  a  sale  of  the  real  estate  charged  with  the 
payment  of  debts,  and  applied  the  proceeds  of  sales  to  their 
satisfaction  or  extinguishment.  And  if  manumitted  slaves  were 
the  persons  seeking  relief,  from  their  freedom  being  withheld 
on  the  ground  of  unsatisfied  creditors,  the  obstacle  would  have 
been  removed,  and  the  successful  prosecution  of  their  petition 
for  freedom  would  be  the  necessary  result.    By  such  an  appeal 
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to  a  Court  of  Chancery,  both  the  manumitted  slaves  and  the 
creditors  are  subjected  to  some  inconvenience,  by  the  tem- 
porary suspension  of  the  gratification  of  their  rights.  But 
this  is  the  result  of  necessity,  and  is  the  unavoidable  tax  im- 
posed upon  the  parties,  as  the  price  of  the  attainment  of  full 
and  equal  justice. 

We  do  not  suppose  that  the  object  of  the  Supreme  CouTt 
in  citing  this  imposing  array  of  equity  cases,  to  prove  that  in 
bar  of  a  creditor's  pursuit  thereof  in  a  court  of  law,  in  a  suit 
against  the  executor,  the  testator  can,  by  express  words  or 
plain  manifest  intention  in  his  will,  or  by  giving  it  as  a  spe- 
cific legacy,  exempt  the  whole  or  any  part  of  his  personal  es- 
tate, from  liability  for  the  payment  of  his  debts.  And  yet  it  is 
somewhat  difficult  to  comprehend  for  what  other  purpose  such 
a  citation  was  made  in  the  case  before  it.  But  if  such  was  the 
object  of  the  Supreme  Court,  we  must  be  permitted  to  dissent 
in  toto  from  any  such  doctrine. 

Neither  in  Er^Umdj  nor  in  this  State — nor,  it  is  believed,  in 
any  other  State  of  the  Union,  where  the  principles  of  law  and 
equity  are  administered  by  separate  and  distinct  tribunals,  and 
their  distinctive  jurisdictions  exercised  accordingly,  unless  it 
be  by  legislative  enactment,  can  any  such  power  be  exerted  by 
a  testator.  If  attempted,  it  can  only  be  made  available  by  the 
interposition  of  a  court  of  equity — the  peculiar  powers  of  which 
are  such,  that  it  can  effectuate  the  intention  of  the  testator, 
and  protect  the  interests  of  all  concerned,  without  unjustly  or 
unreasonably  impairing  or  controlling  the  rights  of  any. 

A  mere  court  of  law  possesses  and  can  exert  do  such  powers. 
To  sustain  this  doctrine  of  the  Supreme  Court,  no  authority 
supporting  it  has  been  adduced;  and  it  is  believed  that  none 
can  be  found,  or  it  would  have  appeared  in  the  court's  opin* 
ion,  which  is  evincive  of  so  much  labor  and  research. 

If  we  are  right  on  this  question  of  jurisdiction,  and  upon  it 
we  cannot  conceive  in  what  we  have  erred,  it  is  manifest  that 
the  Circuit  Court  were  in  error  in  their  decision  of  the  case  of 
Fentriek  vs.  Chapman,  and  the  judgment  of  affirmance  thereof 
by  the  Supreme  Court,  is  obnoxious  to  the  same  infirmity. 
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But  to  proceed  with  the  further  examination  of  this  opinion 
of  the  Supreme  Court,  it  cites  another  case  in  equity  of  Jone» 
V8.  Sdby^  H.  1709,  Pr.  in  Ch.  288»  as  proving  that  <^  where  the 
testator's  intention  clearly  appears,  that  a  legacy  should  be  paid 
at  all  events,  the  real  estate  is  made  liable  on  a  deficiency  of 
personal  assets."  **That  such  clear  intention  of  the  testator 
will  charge  the  real  estate,  is  also  decided  by  authority." 

^*  Was  it  clearly  the  intention  of  the  testator  that  these  defen- 
dants should  be  free  at  all  events,  so  far  as  she  had  power  to 
make  them  so  under  the  law  of  Maryland  ?  We  think  it  was ; 
and  the  conclusion  is  sustained  by  the  words  of  the  manumiting 
clause  of  the  will,  by  the  provision  which  she  makes  of  a  place 
for  their  residence — by  the  annuities  which  are  bequeathed  to 
some  of  them — ^the  manner  in  which  they  are  made;  and 
above  all,  we  say,  by  the  nature  of  manumission  itself.  After 
naming  the  slaves  her  language  is:  ^^I  do  hereby  declare  them 
free  at  and  after  my.death;  and  they  ehall  have  the  right  to  live 
m  and  occupy  the  back  room  in  the  house  and  lot  I  give  and 
hequealh  to  my  nephewy  Richard  James  Edelin."  And  the 
devise  of  that  house  and  lot  to  Richard  James  Edeliny  (the 
now  plaintiff  in  error,)  is  made  with  this  provisOy  ^*  that  the 
ntffroes  which  are  hereinafter  mentioned  to  be  free^  to  live  in 
the  bade  room  of  said  house^^^  "  In  confirmation,  too,  of  its 
having  been  the  intention  of  the  testatrix,  that  these  negroes 
were  to  be  free  at  all  events,  it  is  worthy  of  remark,  that  the 
effective  words  of  manumission  are  in  strict  conformity  with, 
or  a  repetition  in  part  of  these  words  in  the  statute  of  Mary" 
land;  ^^  and  such  manumission  of  any  slave  or  slaves  may  be 
made  to  take  effect  at  the  death  of  the  testator."  ^^  But  the 
testatrix,  after  declaring  these  negroes  to  be  free  at  and  after 
her  death,  provides  for  them  a  residence ;  and  the  measure  of 
her  benevolence  being  unexhausted,  she  bequeaths  to  some  of 
them  annuities,  or  pecuniary  legacies ;  two  of  them  as  charges 
upon  her  estate,  and  the  rest  she  directs  to  be  paid  by  her 
devisees  and  nephews,  in  consideration  of  the  bequests  she  had 
made  to  them.  Can  it  be  supposed  by  any  one,  that  such  pro- 
visions would  have  been  made  by  the  testatrix  for  the  manumitted 


320  CASES  IN  THE  COURT  OF  APPEALS 

Cornish  v$,  Wii]80D.~1848. 

slaves,  if  it  had  not  been  her  intention,  that  they  should  be 
free  at  her  death  at  all  events  ?  We  think  that  no  one  will 
answer  (he  enquiry  in  the  negative." 

With  great  respect  to  the  propounders  of  this  interrogative, 
it  is  believed  that  without  evincing  any  great  degree  of  moral 
courage  or  hardihood,  a  negative  answer  might  have  been  given 
to  it.    The  natural  presun^ption,  as  to  the  intention  of  every 
testator,  unless  the  contrary  appears  upon  the  face  of  the  will, 
is  that  all  his  devises,  bequests  and  directions,  shall  be  gratified 
and  conformed  to.    He  assumes  himself  to  be  in  a  conditioD  to 
make  them.    In  contemplation  of  law,  no  presumption  arises,  in- 
dependently of  what  appears  on  the  face  of  the  will,  that  he 
designed  the  gratification  of  any  one  of  his  expressed  objects  or 
designs  more  than  another,  except  that  be  is  presumed  to  know, 
or  his  last  will  and  testament  is  to  be  construed  as  if  be  did  know 
the  established  principle  of  law;  that  in  case  of  a  deficiency  of 
assets,  specific  have  priority  in  payment  over  general  legacies; 
and  that  all  specific  legacies  in  this  respect,  stand  upon  the 
same  footing,  unless  otherwise  provided  for  in  the  will  by  ex- 
press terms,  or  resulting  from  an  implication,  so  necessarily 
flowing  from  the  provisions  of  the  will,  as  to  be  tantamount 
to  the  use  of  express  terms ;  and  that  debts  and  legacies  are 
payable  out  of  the  personal  estate,  and  are  not  by  the  will 
chargeable  upon  the  real  estate  of  the  testator,  unless  by  the 
express  terms  of  the  will,  or  an  implication  arisii^  thereon, 
which  is  equivalent  evidence  of  the  testator's  intention  to  make 
the  chaise,  that  the  use  of  express  terms  for  that  purpose 
would  be. 

Let  us  now  see  what  are  the  provisions  in  the  will,  which  in 
the  opinion  of  the  Supreme  Court,  so  conclusively  demonstrate 
that  the  testatrix  intended  the  legacy  of  freedom  to  her  n^roes, 
should  take  effect  at  all  events;  that  is  even  although  it  might 
operate  to  defeat  every  other  clause  and  provision  in  the  will. 
The  testatrix  providing  for  them  a  place  of  residence,  and 
giving  some  of  them  annuities  by  the  will.  Is  it  possible  that 
circumstances  so  light  and  inconclusive,  could  have  such  an 
all-controlling  influence  on  the  will  of  the  testatrix,  and  the 
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interests  of  those  who  were  to  have  derived  benefits  under  it? 
Might  it  not,  with  almost  the  same  propriety,  be  insisted  that 
if  a  testatrix  gave  by  will,  to  a  destitute  relative,  a  room  in  one 
of  her  houses  devised  to  another,  and  gave  to  her  also  annuities, 
that  such  provision  made  for  this  relative,  must  be  secured  to 
her  **at  all  events,^'  having  priority  over  every  other  devise 
and  bequests  contained  in  the  will  ? 

The  dangerous  consequences,  and  utter  uncertainty  that 
woaid  be  introduced  in  the  ascertainment  of  rights,  derived 
under  last  wills  and  testaments,  by  the  introduction  of  such 
latitudinarian  principles  of  construction,  must  at  once  present 
themselves  to  the  mind  of  every  lawyer.  But  it  is  not  unworthy 
of  DOtice,  that  no  annuities  were  given  to  either  of  the  peti- 
tioners in  Femrick  vs.  Chapman* 

Is  it  not  perfectly  rational  to  suppose,  that  the  question  as 
to  priority  between  the  devises  and  bequests  in  her  will,  never 
occarred  to  the  mind  of  the  testatrix,  and  not  having  formed 
any  intention  upon  the  subject,  she  designed  no  expressed  or 
implied  intimation  thereof? 

How  any  deduction  can  be  drawn,  that  freedom,  '^at  all 
events,"  was  intended  by  the  testatrix  from  the  fact,  ^^  that  the 
effective  words  of  manumission  are  in  strict  conformity  with, 
or  a  repetition  in  part  of  these  words  in  the  statute  of  Mary- 
land :^  "  and  such  manumission  of  any  slave  or  slaves  may  be 
made  to  take  eflfect  at  the  death  of  the  testator,"  we  are  wholly 
at  a  loss  to  discover.  By  the  act  of  1752,  ch.  1,  the  power 
of  noanumitting  slaves  by  last  will  and  testament,  was  taken 
away  from  slave-holders — which  prohibition  continued  until  a 
few^  years  before  the  act  of  1796,  ch.  67,  was  passed — which 
latter  act  permanently  restored  the  right. 

When,  therefore,  a  testator,  acting  under  the  authority  con- 
ferred by  the  act,  used  a  portion  of  the  very  words  of  the 
law,  which  bestowed  the  power  under  which  he  was  acting, 
what  possible  inference  can  be  deduced  from  it,  but  that  he 
was  manumitting  his  slave  in  accordance  with  the  act  of  As« 
sensbly  ?  Whether  the  slave  was  to  be  free  ^*at  all  events,"  or 
on  what  terms  his  freedom  was  given,  as  far  as  concerned  the 
41        V.6 
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iosertion  of  those  words  in  the  will,  depended  eDtirely  upoo 
the  true  coDStraction  of  the  act  of  Assembly. 

Suppose  the  act  of  1752,  instead  of  prohibiting  testamentary 
manumission,  had  prohibited  all  testamentary  bequests  of  slaves, 
leaving  them,  as  they  would  be,  assets  for  the  payment  of  hia 
debts:  and  the  act  of  1796  had  removed  the  prohibition,  and 
given  power  to  slave-holders  to  make  such  bequests,  with  the 
same  proviso  against  prejudice  to  creditors,  that  is  appended 
to  the  clause  of  testamentary  manumission  by  the  act  of  1796 ; 
could  it  be  successfully  contended  that  such  bequests  carried 
rights  and  priorities  to  their  legatees,  which  were  paramount 
to  the  rights  of  other  specific  legatees  of  personal  property 
bequeathed  by  the  will?  And  not  only  so — ^but  that  without 
any  expressions  in  the  will  sanctioning  such  a  priority,  it  most 
be  assumed  as  the  intention  of  the  testator  that,  if  necessary 
for  that  purpose,  every  other  clause  and  provision  in  his  will 
must  be  defeated,  and  the  whole  of  the  testator's  real  and  other 
personal  estate  must  be  applied  to  the  payment  of  bis  debts, 
in  order  that  the  specific  legatees  of  the  slaves  might  be  pro- 
tected in  the  enjoyment  of  their  legacies?  We  think  sach 
could  not  be  the  design  of  such  an  act  of  Assembly,  nor  the 
intention  of  the  testator  in  making  such  a  bequest  under  it. 
The  proviso  to  prevent  prejudice  to  creditors,  was  inserted 
from  a  superabundant  anxiety  for  their  protection,  and  to  pre- 
vent any  possible  construction  being  given  to  the  act  of  Assem- 
bly, by  which  the  rights  of  creditors  might  be  impaired.  The 
office  of  a  proviso  as  thus  used,  is  not  to  enlarge  or  extend  the 
operation  of  an  enactment,  to  which  it  is  appendant;  bat 
rather  to  qualify  and  restrain  it  If  we  are  right  is  regard  to 
the  construction  that  would  be  given  to  such  a  supposititious 
act  of  Assembly,  we  can  see  no  reason  why  a  like  constraction 
should  not  be  given  to  the  clause  of  the  act  of  1796,  in  rela- 
tion to  testamentary  manumission. 

The  Supreme  Court  next  say,  ^'but  without  such  assistanoe 
from  a  will  to  collect  the  intention  of  a  testator,  the  nature  of 
the  thing  directed  to  be  done  may  clearly  show  that  it  is  to 
be  done  at  all  events,  so  as  to  make  real  estate  liable  for  the 
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payment  of  debts,  od  a  deficiency  of  personal  assets.  As  for 
instance,  when  the  thing  to  be  done  cannot  be  partially  per- 
formed by  the  executors,  without  defeating  altogether  the  in- 
tention which  directs  it,  and  the  thing  itself.  Manumission  to 
lake  eflRect  at  the  death  of  the  testator,  is  of  that  character. 
What  is  manumission  ?  It  is  the  giving  of  liberty  to  one  who 
hoi  been  in  just  servitude^  irith  the  power  of  aetingy  except  as 
resfyrained  by  law.  And  when  this  liberty  is  given  in  absolute 
terms,  by  wiU,  under  the  law  of  Maryland^  it  can  only  be  de- 
feated by  the  person  conferring  it,  having  doue  it  in  prejudice 
of  creditors,  or  by  standing  in  the  other  predicament  of  the 
law,  of  being  over  forty-five  years  of  age,  and  being  unable 
lo  work  and  gain  a  livelihood  at  the  time  the  freedom  giveo 
sball  commence." 

What  is  meant  by  this  last  recital  from  the  opinion  of  the 
Supreme  Court,  we  are  not  perfectly  sure  that  we  understand. 
If  the  meaning  be,  that  upon  the  death  of  the  testatrix,  the 
manumitted  negroes  were  freed  from  the  custody  and  control 
of  the  executor,  and  entitled  to  go  at  large  as  persons  entitled 
to  their  freedom,  until  the  creditors  should  show  that  the  manu- 
mismon  was  to  their  prejudice,  then  we  must  be  permitted  to 
say,  that  such  a  construction  of  the  act  of  1796  is  directly 
oppoeed  to  that  which  has  been  given  to  it,  and  been  practised 
under  it  in  Maryland^  from  the  day  of  its  passage  to  the 
present  day.  Negroes,  by  will  declared  to  be  manumitted 
from  the  death  of  a  testator,  or  at  any  future  time,  are  as 
regularly  taken  possession  of,  and  held  in  bondage  by  the  exe- 
cutor, and  appraised  at  their  full  value  as  slaves  for  life,  and 
returned  in  the  inventory  as  part  of  the  property  of  the  de- 
ceased, as  they  would  be  if  no  clause  of  manumission  had  been 
tnaerted  in  the  will.  And  if  a  petition  for  freedom  were  filed 
by  such  manumitted  slaves  no  court  in  Maryland  would  award 
to  them  their  freedom, — and  thus  release  the  executor  from 
responsibility  on  their  account,  until  the  time  had  elapsed 
within  which  the  creditors  were  warned  to  bring  in  their  claims, 
and  the  executor  was  required  to  settle  an  account  of  his  ad- 
ministration with  the  Orphans  court:  and  not  even  then,  if 


884  CASES    IN  THE  COURT  OF  APPEALS 

Cornish  v$.  WillsoD.— 1848. 

without  any  default  in  the  executor,  the  estate  is  so  far  unsettled, 
(as  by  the  pendency  of  suits  against  it,  or  the  inability  to  com- 
plete collections  on  account  of  it,)  that  the  court  are  not  per- 
fectly satisfied,  that  the  liberation  of  the  manumitted  slaves  can 
work  no  prejudice  to  the  creditors.  Such  a  simultaneous  con- 
struction of  the  act  of  1796  having  prevailed  for  upwards  of 
fifty  years,  this  court  would  not  depart  from  it,  but  upon  moch 
stronger  reasons  than  has  yet  been  urged  for  doing  so.  For 
the,  to  us,  novel  principle,  relied  on  as  resulting  from  a  legacy 
being  made  to  take  effect  at  the  death  of  the  testator,  no 
authority  has  been  produced.  But  if  an  authority  be  deemed 
necessary  to  prove  the  contrary,  it  may  be  found  in  2  WiUiam 
on  Executors^  979,  where,  in  speaking  of  priority  in  the  pay- 
ment of  legacies,  it  is  stated,  *^  but  where  the  expressions  are 
ambiguous,  and  do  not  mark  with  certainty  the  testator^s  inten- 
tion, no  priority  can  be  allowed ;  therefore  it  is  not  sufficient 
that  the  testator  gives  a  direction,  as  to  a  general  legacy,  to 
his  wife  that  it  shall  be  paid,  immediately  after  his  death,  out  of 
the  first  monies  that. shall  be  received  by  the  executor:  this 
will  not  give  a  priority  to  other  general  legatees.'' 

The  design  of  the  legislature  in  declaring,  "  that  such  manu- 
mission of  any  slave  or  slaves  may  be  made  to  take  efiect  at 
the  death  of  the  testator  or  testators,  or  at  such  other  periods 
as  may  be  limited  in  such  last  will  and  testament,''  was  not  to 
indicate  any  priority  in  regard  to  such  manumissions ;  but  to 
put  an  end  to  a  doubt  which  then  prevailed,  whether  a  deed  or 
will  could  give  freedom  to  a  slave,  to  take  effect  in  futuro. 
If  a  testator,  by  his  will,  manumit  his  slaves,  without  naming 
any  time  at  which  they  are  to  be  free,  they  are  entitled  to 
their  freedom  at  the  same  time  with  those  declared  to  be 
free  at  the  testator's  death,  and  to  the  same  inferences  and  pre- 
sumptions in  their  favor. 

The  Supreme  Court  have  labored  at  great  length,  and  by  a 
reference  to  a  host  of  authorities  to  prove  that  the  testatrix's 
land  is  subject  to  a  charge  for  the  payment  of  debts.  But  that 
is  not  sufficient,  in  any  degree,  to  sustain  the  deductions  drawn 
from  it  in  favor  of  the  defendants  in  error; — such  a  cbaige 
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being  in  its  nature,  merely  auxiliary  to  the  personal  fund.  It 
mast  be  shown  that  it  is  chargeable  with  legacies  also ;  or  at 
least  that  it  is  primarily  liable  for  debts,  to  the  exoneration  of 
this  legacy  of  manumission.  What  is  required  to  charge  the 
realty,  to  the  exemption  of  the  personal  estate  in  equity,  is  dis- 
tinctly stated  in  one  of  the  cases  referred  to  by  the  Supreme 
Court  Burton  vs.  jKnowbon,  3  Fez.  107.  ^^l  need  not  state 
the  principles  which  have  been  so  often  commented  on,  and  are 
80  fully  laid  down  in  the  Duke  of^Srcastervs.  Mayer ^  that  unless 
there  are  words,  not  express,  but  tantamount  to  express,  so  as 
to  afford  demonstration  plain,  that  the  personal  estate  is  in- 
tended to  be  given  as  a  specific  legacy,  and  exempt  from  the 
payment  of  debts;  it  shall  be  taken  subject  to  them.''  Where 
is  this  ^^  demonstration  plain,''  of  such  an  intention  in  the  will 
of  Mrs.  Edelin  f  We  have  endeavored  to  shew  that  it  is  not 
to  be  found  in  the  slight  circumstances  relied  on  as  showing  it. 
But  say  the  Supreme  Court,  it  necessarily  results  from  the  na- 
ture of  testamentary  manumission  itself,  under  the  act  of  1796. 
In  this  assertion,  we  cannot  concur.  Correctly  to  determine 
the  issue  between  us,  it  is  necessary  to  ascertain  what  was  the 
object  of  the  act  of  1796,  in  authorizmg  testamentary  emanci- 
pation.^ It  was  not  to  over-ride,  defeat,  and  control  all  other 
powers  and  intents  possessed  by  the  testator — and  all  rights  of 
other  persons  possessed  aliunde^  or  acquired  under  the  will — 
but  simply  to  restore  a  power  taken  away  from  him  by  the  act 
of  1762,  ch.  1,  and  to  confer  on  him  the  same  power  to  give 
by  last  will  and  testament,  the  slave  or  his  services,  to  the 
dave  himself,  that  he  previously  enjoyed  of  making  such  a 
bequest  to  any  other  person. 

To  give  to  this  emancipating  power  under  the  act  of  1796, 
its  true  construction — that  to  which  it  was  entitled  at  the  date 
of  its  passage — we  must  bear  in  mind  that  slavery  is  one  of 
the  civil  institutions  of  Marylandj  and  that  its  previous  acts  of 
the  legislature  upon  the  subject,  sedulously  protected  the  in- 
terests of  slave-holders ;  and  that  whilst  it  tolerated  emanci- 
pation, under  special  guards,  limitations  and  restrictions,  it 
evinced  no  disposition  to  encourage  its  extension:  it  conferred 
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no  new  favors  or  immunities  upon  the  liberated  slaves,  or  their 
former  masters.  All  that  the  legislature  designed  by  that  part 
of  the  act  of  1796,  which  relates  to  the  manumission  of  slaves 
by  last  will  and  testament,  was  to  relieve  it  from  the  prohibi- 
tion imposed  on  it  by  the  act  of  1752.  It  intended  to  confer 
on  it  no  other  or  greater  mark  of  its  favor.  That  such  tran- 
scendental priorities,  presumptions  and  rights  were,  by  the  act 
of  1796,  or  the  intention  of  those  who  exercised  the  powen 
derived  under  it,  granted  to  testamentary  emancipation,  is  a 
discovery  of  more  modern  times,  and  never  entered  the  imagi- 
nation  of  the  General  Assembly,  by  which  the  law  was  passed, 
or  of  those  who  acted  under  it.  If  such  feelings  and  intentions 
are  to  be  imputed  to  testators,  the  evidence  thereof  would  have 
appeared  by  express  terms  in  the  will;  or  what  would  be 
more  natural  and  consistent,  by  deeds  of  manumission,  executed 
in  their  life-time. 

*^  But  (say  the  Supreme  Court,)  what  meaning  shall  be  given 
to  the  words  of  the  statute  of  Maryland^  that  no  manumission 
hereafter  to  be  made  by  last  will  and  testament,  riiall  be  effec- 
tual to  give  freedom  to  any  slave  or  slaves,  if  the  same  shall 
be  in  prejudice  of  creditors?  It  b,  that  the  manamittor  must 
not  be  insolvent" 

If  such  had  been  the  meanmg  of  the  legislature,  it  would 
have  used  apt  words  to  express  it  Instead  of  the  language 
used  in  the  law,  the  enactment  would  have  been  somewhat 
as  follows:  provided  that  no  insolvent  person  shall  manumit 
his  slaves  by  last  will  and  testament  Such  was  not  the 
meaning  of  the  General  Assembly;  if  it  were,  in  what  a 
deplorable  condition  would  it  leave  creditors.  An  insolvent 
is  one  who  has  not  property  enough  to  pay  all  his  debts.  A 
testator  then,  under  this  new  interpretation  given  by  the  Su- 
preme Court  to  our  Maryland  act  of  1796,  who  owned  n^roes 
worth  $10,000,  and  $100  worth  of  other  property,  and  owed 
debts  amounting  to  $10,000,  not  being  insolvent,  might  mano- 
mit  all  his  slaves,  and  no  protection  or  proviso  whatever  was 
contained  in  the  act  of  1796,  for  the  benefit  of  creditors. 
Can  it  for  one  moment  be  believed,  that  such  was  the  intention 
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of  the  legislature,  or  the  true  interpretation  of  its  enactment  ? 
But  if  it  be  suggested  that  we  misinterpret  the  meaning  of  the 
Supreme  Court  in  its  use  of  the  word  insolvent,  that  its 
meaning  was,  in  the  use  of  that  term,  that  the  testator's  prop- 
erty, exclusive  of  the  manumitted  slaves,  was  not  sufficient  to 
pay  his  debts, — and  therefore  he  had  no  power,  under  the  act 
of  1796,  to  manumit  his  slaves.  By  such  a  construction,  the 
power  of  testamentary  manumission  would  be  greatly  curtailed ; 
and  hundreds  and  hundreds  of  those  who  are  legally  enjoying 
their  freedom  under  the  exercise  of  that  power,  would  now 
have  been  slaves. 

As  for  example,  if  a  testator  owned  negroes,  whom  he  manu- 
mitted, worth  ^10,000,  and  other  property  to  the  amount  of 
$50,  and  owed  debts  to  the  amount  of  ^100,  his  manumission 
of  staves  was  void,  although  the  executor,  by  the  hire  of  the 
negroes  for  a  few  months,  might  have  paid  off  all  the  debts  of 
the  testator.  In  the  event  of  a  deficiency  of  the  testator's 
assets  for  the  payment  of  his  debts,  the  executor,  under  the 
direction  of  the  OrjAans  court,  may,  if  the  creditors  are  will* 
ing  to  delay  the  payment  of  their  claims,  hire  out  the  manu* 
mitted  slaves,  until  the  hire  of  each,  as  a  specific  legatee,  shall 
raise  his  proportionate  contribution  towards  the  payment  of 
debts;  or  he  may  sell  the  manumitted  slaves  for  such  length 
of  time  as  shall  be  necessary  to  raise  the  amount  of  their  re- 
spective contribution ;  or  in  the  event  of  its  being  necessary 
for  that  purpose,  he  may  sell  the  manumitted  slaves  as  slaves 
for  life.  And  this  construction  of  the  powers  of  the  executor, 
IS  not  only  required  for  the  protection  of  creditors,  but  is 
essentially  beneficial,  and  just,  towards  the  manumitted  slaves 
themselves.  These  proceedings  of  the  Orphans  court  being 
ear  parUy  their  legality  is  always  open  for  examination,  when 
they  are  relied  upon,  either  in  a  court  of  law  or  of  equity. 

The  numerous  inconsistences  and  disastrous  consequences 
which  the  Supreme  Court  has  enumerated,  as  resulting  from 
any  other  oonstmction  of  the  act  of  1796,  than  that  which  they 
have  {^ven  to  it,  exist  but  in  imagination,  and  are  all  removed 


328  CASES  IN  THE  COURT  OF  APPEALS 

Cornish  vt.  Willson.— 1848. 

by  the  construction  which  we  have  given,  by  which  the  righla 
of  all  parties  are  secured  and  protected. 

The  act  of  1796  does  not  require,  and  it  was  not  necessary 
to  effectuate  any  object  of  its  framers,  that  it  should  require, 
that  where  real  assets  are  charged  with  the  payment  of  debts, 
either  as  a  primary  or  auxiliary  fund,  and  slaves  are  maau- 
mitted  by  the  testator,  that  he  should  be  compelled  to  file  a 
bill  in  Chancery  for  a  sale  of  the  real  estate.    How  can  he 
allege  that  he  is  remediless  without  the  aid  of  a  court  of 
equity,  when  his  remedy  at  law  is  available  and  complete.    But 
this  allegation  may  with  truth  be  emphatically  made  by  manu- 
mitted slaves,  where  such  charge  has  been  made,  and  diey 
are  about  to  be  sold  for  the  payment  of  debts,  which  in  equity 
ought  to  be  paid  out  of  the  realty.    A  charge  on  real  estate 
for  the  payment  of  debts  or  legacies,  is  peculiarly  a  subject  oC 
equitable  jurisdiction  in  Marylandy  and  of  it  a  court  of  law  can 
take  no  cognizance.    The  manumitted  slaves,  then,  are  tbe 
proper  party  complainants  to  go  into  a  court  of  equity  to  en- 
force the  charge,  and  seek  the  sale  of  the  real  estate — the  pro- 
ceeds of  which  should  be  applied  to  their  exoneration*    Upon 
their  application,  the  court  of  equity  will,  if  necessary,  arrest 
the  arm  of  the  pursuing  creditor  at  law,  decree  the  required 
sale,  and  apply  its  proceeds  to  the  satisfaction  of  the  testator's 
debts;  and  then  do  what?  not  decree  that  the  manumitted 
slaves  shall  be  free  and  discharged  from  bondage.    To  do 
this,  a  court  of  equity  has  no  more  power  than  the  Orphans 
court    But  the  manumitted  slave  is  left  to  either  one  or  the 
other  of  the  only  two  ways,  by  which  his  right  to  freedom  can 
be  consummated.    Obtain  the  assent  of  the  executor  to  the 
legacy  of  freedom,  which  has  been  bequeathed  to  him,  or  file 
his  petition  in  the  County  Court  as  a  court  of  law,  where  the 
rights  of  creditors  having  ceased  to  interpose  any  barrier  to 
his  claim,  his  freedom  will  be  secured  to  him  by  the  judg- 
ment of  the  County  Court.    By  such  a  course  of  proceeding, 
justice  will  be  done  to  all  parties  concerned ;  the  just  rights  of 
all  amply  provided  for  and  protected,  and  all  the  objects  of 
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the  act  of  1796,  in  relation  to  testamentary  manumission,  fully 
carried  out  and  accomplished. 

In  a  further  part  of  its  opinion,  the  Supreme  Court  say — 
^^the  decision  in  the  case  from  2  Harris  Sf  GfiU,  1,  of  negro 
Crearge  et  ol.  vs.  Corse's  cidministratorj  was  urged  in  argument, 
in  opposition  to  the  opinions  just  expressed.  In  that  case,  the 
petitionets  claimed  their  freedom,  in  virtue  of  the  will  and  tes- 
tament of  their  master,  James  Corse.  The  manumitting  clause 
of  the  will  gives  freedom  to  some  of  the  slaves  at  the  testator's 
death,  and  to  others  when  they  shall  have  arrived  at  particu- 
lar ages ;  and  the  testator  further  says,  if  his  personal  estate, 
exclusive  of  the  negroes,  should  not  be  sufficient  to  discharge 
all  his  just  debts,  then  my  will  is,  that  my  executor  or  admin- 
istrator, as  the  case  may  be,  may  sell  so  much  of  my  real  es- 
tate as  may  pay  my  debts,  so  as  to  leave  my  negroes  free,  as 
before  stated.^'  ^^The  testator  made  specific  devises  of  real 
estate  in  fee  to  his  son, — and  devises  and  bequeaths  to  his 
brother,  U.  Corse^  the  residue  of  his  estate,  both  real  and  per- 
sonal, with  the  unexpired  time  of  the  negro  girls  and  boys,  as 
designated  in  the  first  clause  of  the  will,  and  he  appointed  U. 
Corse  executor.  The  case  was  submitted  to  ttie  jury  in  the 
Kent  County  Court,  upon  a  statement  of  facts ;  and  with  in- 
structions from  the  judge,  that  if  the  jury  believed  the  facts, 
they  must  find  a  verdict  for  the  defendant  The  verdict  and 
judgment  being  against  petitioners,  they  appealed.  In  the 
statement  of  facts,  it  is  admitted  that  the  personal  estate  of 
the  testator,  either  including  or  excluding  his  negroes,  was 
not,  at  the  time  of  the  execution  of  his  will,  nor  at  any  time 
after,  sufficient  to  pay  his  debts — but  that  his  real  estate,  ex- 
clusive of  the  negroes,  was  sufficient  to  pay  all  bis  debts  and 
faoeral  charges.'^ 

<<  Upon  appeal,  three  judges  decided  to  affirm  the  judgment, 
upon  the  ground,  that  the  question  of  the  existence  of  a  suffi- 
ciency of  real  assets  to  pay  the  debts  of  the  testator,  never 
can  be  tried  as  an  issue  between  the  executor  or  administrator 
only,  without  prejudice  to  creditors.  That  it  was  an  issue  to 
which  the  creditors  were  no  party,  and  to  protect  whose  in- 
42        v.6 
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terest  nobody  appears.  And  the  court  further  says,  that  the 
admissions  made  by  the  appellee,  he  was  unauthorized  to  make, 
and  the  court  incompetent  to  pass  judgment  upon  the  facts 
they  contained — not  being  matters  in  issue  in  the  cause.^ 

The  court  further  say,  ^^  as  far  as  relates  to  the  personalty, 
the  executor  or  administrator  is  competent  to  act  for  all  con- 
cerned ;  but  in  trying  the  facts,  wlietfaer  there  be  ^assets  by 
descent  in  the  hands  of  the  heir,  and  what  is  the  amount 
thereof,  he  has  no  interest,  either  personally,  or  in  right  of 
representation."  With  all  due  respect  for  the  judges  deciding 
that  cause,  their  opinions  cannot  command  our  assent, 

"We  think  with  Judge  Cranchj  and  use  bis  language  in 
'legard  to  that  decision,  when  he  gave  his  opinion  in  the  Cir- 
cuit Court  in  that  case.  The  judge  says:  *^when  lands  are  de- 
vised to  the  executor,  to  be  sold  for  the  payment  of  debts,  as 
when  the  power  is  given  to  the  executor  to  sell  then,  the 
lands  are  as  much  a  fund  in  his  hands  for  that  purpose,  as  the 
goods  and  chattels ;  and  he  represents  the  creditors,  in  regard 
to  the  lands,  so  far  as  their  interests  are  concerned,  as  ttuoh 
as  he  does  in  regard  to  the  personal  estate, — and  the  credi- 
tors are  as  much  a  party  in  the  issue  in  respect  of  the  lands,  as 
they  are  in  respect  of  the  goods  and  chattels.  When  he  ii 
charged  with  the  sale  of  his  testator's  lands  for  payment  of  hit 
debts,  he  is  as  much  bound  to  inquire  in  regard  to  the  lands, 
as  he  is  in  regard  to  the  personal  estate ;  for  it  is  his  duty  te 
execute  the  whole  of  his  testator's  will,— and  in  such  a  case, 
the  creditors  have  as  good  a  right,  to  look  to  the  kmd,  through 
him,  for  the  payment  of  those  debts,  as  they  have  to  look  to 
the  goods  and  chattels  through  him." 

If  it  were  the  design  of  Judge  Oranchy  as  from  the  portion  of 
his  opinion  quoted,  we  should  be  disposed  to  infer  that  it  was, 
or  how  was  it  evidence  of  the  error  in  deciding  it,  to  state  that 
the  lands  charged  were  either  as  lands — or  as  money,  Ae  ftth 
ceeds  of  the  sale  thereof  a  fund  in  the  hands  of  the  defendaot, 
the  administrator  of  Corse,  we  must  be  excused  for  saying) thfet 
touch  an  assumption  is  wholly  unwarranted  by  the  admissioD  of 
facts  in  the  record  of  that  case. .  Tkomas  C.  Kenmard^  the 
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administrator  of  Cane,  the  testator,  w^s  the  defeodaot, — aad 
there  was  do  devise  to  him  of  aoy  lands  to  be  sold  for  the  pay- 
ment of  debts,  or  aoy  other  purpose ;  nor  was  there  any  ad* 
Qiissioii  or  proof  that  he  had  ever  been  ia  the  possession  of 
aoy  lands  of  the  testator,  or  of  the  proceeds  of  the  sale  thereof, 
or  that  any  attempt  had  ever  been  made  by  him,  or  any  body 
eke,  to  sell  the  testator's  lands  for  the  payment  of  his  debts. 
How  theq,  either  at  law,  in  equity;  or  in  fact,  can  it  be  said^ 
that  the  lands  or  real  estate  are  assets  in  his  bands  for  the  pay- 
meat  of  debts ;  he  possessed  but  a  naked,  unexecuted  power, 
and  coqld  only  be  chargeable  by  its  execution.    The  Supreme 
Court  proceeds,  by  many  supposititious  cases,  to  sustain  this 
adopted  opinion  of  Judge  Cranehy  to  the  imputed  efifect  of  none 
of  which  in  prgceedif^s  at  law,  can  we  yield  our  assent.    And 
as  ao  argument,  which  it  appears  to  consider  as  established  by 
its  statement,  it  says :  ^^  but  it  may  be  said  the  difference  in 
the  cases  supposed,  and  that  which  existed  is,  that  in  the  first 
the  assets  were  in  hand,  and  in  the  other,  were  to  be  made  by 
a  sale  of  the  land.    The  difference  makes  nothing  against  the 
argument ;  for  the  value  of  the  land  can  be  as  well  ascertained 
by  proof  as  it  can  be  by  the  executor's  sale ;  and  when  he 
admits  the  value  to  be  sulEficient  to  pay  debts,  he  does,  in  truth, 
do  no  more  than  is  done  when  he  admits  the  existence  of  a 
suflEiciency  of  personal  assets,  but  unsold  to  pay  debts." 

^^As  between  himself  and  another,  his  admission  may  surely 
bind  him  in  that  other's  favor,  as  well  in  regard  to  assets  to  be 
made  from  land,  as  in  regard  to  personal  assets  undisposed  of. 
In  the  latter  case,  there  is  as  much  a  question  of  the  sufficiency 
of  assets,  as  there  Is  in  the  case  when  assets  are  to  be  made 
by  the  sale  of  land ;  and  so  far  as  creditors  are  concerned  in  a 
case  of  manumission,  the  reason  for  not  trying  the  issue  be- 
tween a  petitioner  and  an  executor,  is  as  strong  in  an  inquiry  of 
sufficiency  of  personal  assets,  as  in  one  of  real  assets."  * 

To  tliese  results,  the  reasoning  of  the  Supreme  Court  neces- 
sarily led, — and  if  its  premises  were  true,  and  its  conclusions 
warranted  by  them,  they  would  establish  some  novel,  ef  traordi- 
nnry,  and  startling  propositions. 
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"The  difiercncc,''  (says  the  Supreme  Court,)  "makes 
nothing  against  the  argument,  for  the  value  of  the  land  can  be 
as  well  ascertained  as  it  can  be  by  the  executor's  sale.'' 

If  this  be  true,  then  an  execution  levied  upon  property,  valued 
by  sworn  appraisers  at  the  amount  of  debt  and  costs,  though  it 
subsequently  sell  at  but  half  the  amount,  is  as  much  a  full  satis- 
faction of  the  creditor's  demand,  is  as  beneficial  to  him,  as  if 
the  whole  amount  had  been  realized,  or  received  from  the  sale 
of  the  property  seized.  Does  not  every  day's  experience 
demonstrate  that  nothing  is  more  uncertain  and  fallacious  than 
the  estimated  value  of  land  to  be  sold  at  public  auction  ?  The 
records  of  Chancery  sales,  and  sales  under  executions  from 
courts  of  law,  and  the  testimony  frequently  offered  in  relation 
to  them,  demonstrate  the  truth  of  this  assertion.  Are  not  the 
rights  of  a  creditor  impaired?  Is  he  not  prejudiced.^  If, in- 
stead of  being  paid  the  amount  of  his  debt,  or  the  amount 
thereof  actually  realized  by  the  sale  of  the  lands  charged  with 
its  payment,  he  is  stripped  of  his  legal  rights  upon  a  fund  which 
he  knows  to  be  suflBcient,  and  left  as  his  only  security  to  pur- 
sue a  fund  which  may,  or  may  not,  produce  enough  for  the  satis- 
faction  of  his  claim,  upon  the  proof  of  a  witness  or  witnesses 
that  in  his  or  their  opinion  upon  a  public  sale,  it  will  not  prove 
inadequate.  To  what  does  the  admission  of  the  administrator 
amount?  Nothing  more  than  the  mere  expression  of  his 
opinion.  And  should  he  ultimately  sell  the  lands  and  be  called 
to  an  account  in  a  court  of  equity,  for  what  would  he  be  held 
accountable?  For  the  price  at  which  the  lands  sold,  and 
nothing  more.  And  this  statement  of  the  administrator,  not 
made  under  oath,  is  regarded  as  sufficient  proof  to  establish  a 
matter  of  fact  by  which  creditors  may  be  prejudiced,  their 
legal  rights  taken  away,  and  their  equitable  rights,  if  they  have 
any,  greatly  impaired.  For  such  an  invasion  of  the  legal  rights 
of  creditors,  even  by  a  court  of  equity,  it  is  believed  no  prece- 
dent can  be  found.  But  this  is  not  all.  From  whom  have  the 
Supreme  Court  received  this  statement,  which,  though  not 
under  oath,  it  regards  as  proof  sufficient  to  destroy  the  rights 
of  creditors  ?    From  one  who,  if  offered  as  a  witness,  would 
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Dot  be  listened  to  for  a  moment.  By  the  declared  opinion  of 
the  Supreme  Coart,  he  has  assented  to  the  bequest  of  freedom 
to  the  slaves,  and  can  never  afterwards  reclaim  them.  And 
what  is  the  necessary  result  of  such  an  act  of  the  admiiristra* 
tor,  if  he  fail  to  establish  the  fact  of  his  alleged  justification  as 
BOW  offered  to  be  proved  by  himself?  Why,  that,  as  regards 
creditors,  he  has  committed  a  dwastamt  to  the  amount  of  the 
value  of  the  manumitted  slaves,  can  a  more  conclusive  and  un- 
deniable objection  to  the  competency  of  such  a  witness  be  well 
imagined  ? 

''  And  (say  the  Supreme  Court)  when  he  admits  the  value  to 
be  sufficient  to  pay  debts,  he  does,  in  truth,  do  no  more  than  is 
done  when  he  admits  the  existence  of  a  sufficiency  of  personal 
assets,  but  unsold,  to  pay  debts.'' 

Unquestionably  true  it  is,  that  he  does  no  more;  but,  as 
we  conceive,  he  does  much  less.  In  the  first  case,  ex  ncUura 
m,  he  merely  expresses  an  opinion,  for  the  consequences  of 
which  no  court  of  equity  would  ultimately  hold  him  responsi- 
ble, and  for  which  neither  he  nor  his  securities  on  his  testa- 
mentary bond,  could  be  held  answerable.  But,  in  the  second 
case,  the  assets  are  in  his  hands,  it  was  his  duty  to  have  sold 
them,  to  be  prepared  to  make  them  available  to  the  payment 
of  the  debts  of  the  testator.  And  the  law  presumes  that  he 
has  done  his  duty,  and  that  the  personal  assets  are  in  his 
hands  accordingly,  and  receives  his  admission  in  accordance 
with  the  presumption.  If  it  be  not  so,  he  is  guilty  of  mis- 
feasance, and  by  his  admission,  charges  both  himself  and  his 
securities  in  bis  testamentary  bond,  with  the  consequence 
resulting  therefrom.  That  is,  both  he  and  his  securities  are 
liable  to  the  creditors,  as  for  a  devcutamt,  to  the  extent  to 
which  the  creditors  were  prejudiced  by  reason  of  the  admis- 
sion. On  the  contrary,  the  statement  of  facts  agreed  on,  repels 
any  presumption  that  the  administrator,  the  defendant,  is,  or 
ever  was,  in  possession  of  any  part  of  the  real  estate  or  the 
proceeds  of  sale  thereof,  or  that  any  portion  of  it  ever  was 
sold,  or  attempted  to  be  sold,  for  the  payment  of  debts.  His 
admission,  therefore,  could  not  be  otherwise  regarded,  either  at 
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law  or  in  equity,  than  as  his  opinion  of  the  value  of  his  testa* 
tor's  real  estate,  then  in  the  hands  of  his  devisees. 

But  suppose  it  were  otherwise,  and  he  had  admitted  that  be 
bad  sold  the  real  estate,  and  that  he  was  chargeable  with  the 
proceeds  of  sale.  Is  it  not  a  prejudice  to  creditors  to  lessen 
the  securities  they  have  for  the  payment  of  their  debts?  To 
take  from  them  a  fund,  the  faithful  application  of  whioh  to  the 
payment  of  their  debts,  is  secured  not  only  by  the  responsi- 
bility of  the  defendant  himself,  but  of  the  two  securities  in  the 
testamentary  bond,  and  to  leave  them  to  seek  satisfaction  of 
their  claims  from  a  fund,  for  which  the  defendant's  ability  to 
pay  is  their  only  security  ?  We  think  it  is.  That  money,  thus 
coming  into  the  hands  of  the  executor,  or  administrator,  from 
his  sale  of  real  estate  for  the  payment  of  debts,  is  not  covered 
by  the  testamentary  or  administration  bond,  cannot  be  denied. 
To  prove  that  such  was  the  law  of  Maryland  anterior  to  the 
year  1831,  when,  by  statutory  enactment,  the  law  was  changed, 
it  is  only  necessary  to  refer  to  the  act  1831,  ch.  315,  sec.  10. 

But  another  and  a  conclusive  reason  why,  in  a  proceeding  in 
a  court  of  law,  (of  which  character  is  a  petition  for  freedom,) 
the  admission  of  an  executor,  or  administrator,  as  to  the  value 
of  real  assets  charged  with  the  payment  of  debts,  cannot  be 
regarded  as  a  ground  for  adjudicating  the  freedom  of  slaves,  is 
because  such  real  estate,  wliether  in  the  hands  of  the  execotor 
or  administrator,  or  not,  and  whether  sold  and  in  the  hands  of 
the  executor  or  administrator,  or  not,  is  equitable  and  liot  leg>l 
assets,  which  in  a  court  of  taw  has  no  legal  entity,  and  is  of  no 
valve ;  is  not  recognized  by  it ;  and  of  it  no  cognizance  can  be 
taken.  Courts  of  equity  only,  previous  to  the  year  1831,  could 
administer  equitable  assets;  there  only  could  their  value  be 
estimated ;  and  there  only  could  they  be  sought,  or  remedies 
be  prosecuted  against  them.  For  this  principle,  it  is  deemed 
unnecessary  to  refer  to  the  numerous  authorities  that  might  be 
arrayed  for  its  establishment,  and  we  are  content  to  extract  a 
few  lines  upon  the  subject  from  the  2d  vol.  of  fVUUami  iw 
ExeaOcri.  In  page  1196,  in  speaking  of  legal  assets,  that 
learned  writer  describes  them  as  being  ^^sucb  as  may  be 


OF  MARYLAND.  336 


Cornish  «t.  Willson.— I84S. 


reached  at  law,  and  such  as  a  creditor,  suing  the  executor  in 
in  action  at  law  for  a  debt  due  from  the  testator,  might  bring 
forward,  in  evidence,  on  an  issue  joined  on  the  executor's  plea 
of  pkne  adndfUstraitU.^^  In  speaking  of  equitable  assets,  be 
Bays  they  '^  are  not  recognized  as  assets  at  law.''  "  That  legal 
assets  are  such  as  are  liable  to  debts  in  the  temporal  courts  and 
legacies  in  the  spiritual,  by  course  of  law ;  equitable  assets  are 
BQch  u  are  liable  only  by  the  help  of  a  court  of  equity."  And 
ID  page  1198,  of  the  same  writer,  it  is  stated,  '^  with  respect  to 
that  portion  of  the  estate  of  an  executor,  or  administrator, 
which  consists  of  the  proceeds  of  sale  of  real  property,  it  it 
now  fiilly  settled,  that  such  proceeds  are  equitable,  not  legal 
asselB.^ 

On  whom  the  burden  rests  of  proving  the  amount  of  debts, 
or  sufficiency,  or  insufficiency  of  assets,  on  a  petition  for  free- 
dom, it  is  unnecessary  for  us  to  express  any  opinion.  The  ad* 
ttiissioiis  of  the  parties,  or  full  proof  in  all  the  cases  before  us, 
and  to  which  we  have  adverted,  having  occluded  the  consid- 
eration of  any  such  questions. 

If  we  rightly  understand  the  doctrines  asserted  by  the  Su- 
preme Court  in  Fenmck  vs.  Chapman^  a  slave  whose  manumis- 
aioB  by  the  terms  of  the  will  is  to  take  effect  at  the  testator's 
death,  may  forthwith  file  his  petition  for  freedom  in  the  County 
Court,  and  that  judgment  must  be  awarded  in  his  favor ;  if,  on 
the  trial,  it  be  proved  to  the  satisfaction  of  the  court  or  jury,  as 
tiie  easa  may  be,  that  the  testator  left  other  personal  and  real 
estate,  no  matter  how,  or  to  whom  bequeathed  or  devised,  suf- 
fiment  for  the  payment  of  his  debts ;  although  it  might  subse- 
quen^y  happen  tbnt  the  testator  bad  no  title  to  such  real  or 
personal  property ;  or  that  upon  a  subsequent  sale  of  it,  the 
proceeds  of  sale  might  not  be  a  tythe  of  its  value  in  proof  to 
Ifae  court  and  jury  on  the  trial  of  the  petition  for  freedom ;  and 
IbatMcti  proceedings  and  results  are  not  in  prejudice  of  credi- 
lora  within  the  true  intent  and  meaning*  of  the  act  of  1796; 
tecause  the  judgment  of  the  County  Court  liberating  the  slaves, 
may  be  set  aside,  if  obtained,  "  without  foundation  in  fact,  or 
in  fraud,  or  mislmke,  upon  the  creditor's  showing  either,  in  a 


336  CASES   IN  THE  COURT  OF  APPEALS 

Cornish  vs.  Willson.— 1848. 

proceeding  in  equity  to  which  the  manumitted  Blaves,  the 
executors,  and  all  persons  interested  have  been  made  parties  in 
which  there  may  be  a  review  of  the  entire  administratioa  of 
the  estate,  of  the  conduct  of  the  executor,  and  that  of  creditors 
in  regard  to  the  estate,  and  in  regard  to  the  vigilance  of  the  one 
in  payment,  and  of  the  others  in  the  pursuit  of  their  debts.^' 
What  was  the  alternative  showing  of  the  creditors,  indicated  by 
the  court's  use  of  the  word  *^  either,^'  is  not  stated  in  the  report 
of  the  court's  opinion  in  9  Peters^  and  we  have  no  means  of 
ascertaining  what  it  was.  Whether  such  a  judgment  could  be 
vacated  with  the  certainty  and  facility  with  which  it  appears  to 
be  thought  that  it  could  be  done,  it  is  deemed  unnecessary  to  in- 
quire ;  our  design  is  only  to  examine  the  effects  of  such  vaca- 
tion upon  the  rights  of  creditors.  If  regarded  theoretically 
and  as  a  judicial  abstraction,  it  might  perhaps  be  esteemed  as 
healing  the  wounds  inflicted  on  the  rights  of  creditors  by  the 
judgment  of  the  County  Court,  emancipating  the  petitiooiiq; 
slaves.  But  if  practically  considered,  it  is  stripped  of  all  its 
conservative  influence  on  the  rights  of  creditors,  who  by  tbe 
proceedings  of  the  County  Court,  are  not  onfy  prejudiced,  bot 
have  had  all  hopes  of  payment  of  the  unsatisfied  porticos  of 
their  claims  virtually  extinguished.  To  prove  this,  all  that  is 
necessary  is  to  state  what,  in  point  of  fact,  are  the  effects  of 
the  vacation  of  tbe  judgment  complained  of;  and  what  were 
the  anticipated  results.  The  latter  were,  that  the  emancipated 
negroes  would  be  again  restored  to  the  possession  of  the  execu- 
tors, and  be  applied  to  the  payment  of  tbe  debts  of  the  ciedi- 
tors.  Tbe  former  are,  that  the  manumitted  slaves  having  fled 
from  the  State  of  Maryland  to  some  place  of  perfect  security 
against  the  reclamation  of  the  executor,  will  never  be  made 
available  for  the  claims  of  creditors ;  but  forever  remain  in  the 
enjoyment  of  their  freedom,  unlawfully  obtained,  *'  to  the  pre* 
judice  of  creditors,"  and  in  contravention  of  the  manifest  inteot 
of  the  act  of  1796.  That  the  executor  and  his  securities,  uader 
such  circumstances,  would,  both  at  law  and  in  equity,  be  exon- 
erated from  all  accountability  for  the  manumitted  slaves,  or 
their  value,  it  surely  cannot  be  necessary  to  assert. 
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The  legislature,  in  passing  laws,  are  not  governed  by  mere 
theories  or  legal  abstractions,  but  are  presamed,  as  men  of  ex- 
perience and  judgment,  to  foresee  the  natural  and  probable 
consequences  of  their  enactments.    If  so,  could  it  for  one 
moment  have  deen  doubted  that  upon  the  creditor's  filing  a  bill 
for  the  annulment  of  the  judgment  of  the  Gountj  Court,  and 
the  summoning  and  apprising  of  the  manumitted  slaves  to 
answer  the  bill,  when  in  possession  of  such  testimonials  of  their 
right  to  freedom  as  would  have  protected  them  from  arrest  or 
molestation  in  a  journey  to  any  part  of  the  world,  that  the 
petitioners  would  not  at  once  have  taken  their  flight  to  some 
remote  place  of  security,  from  which  their  reduction  to  a  state 
of  slavery  was  out  of  the  question.    It  never  was  the  design 
of  the  General  Assembly,  therefore,  by  the  act  of  1796,  thus 
to  prejudice  the  rights  of  creditors,  by  legalizing  the  proceed- 
ings  complained  of.    It  must  be  assumed  of  the  General  Asaem* 
bly  of  Maryland^  that  it  foresaw  such  consequences  of  its  enact- 
ments, as  were  to  have  been  anticipated  upon  principles  of 
plain  reason,  common  sense  and  ordinary  experience.     With 
such  an  assumption,  we  conceive  the  interpretation,  given  by 
the  Supreme  Court,  to  the  act  of  1796,  cannot  be  reconciled. 
The  Supreme  Court  further  say :  ^^  This  construction  too, 
of  the  words  '  in  prejudice  of  creditors,'  and  of  obligation  to 
go  into  a  court  of  equity,  is  in  exact  conformity  with  that  indis- 
putable rule  in  equity :  that,  where  one  claimant  has  more  thai! 
one  fund  to  resort  to,  and  another  claimant  only  one,  the  first 
claimant  shall  resort  to  that  fund  on  which  the  second  has  no 
lien*"    And  for  this  a  number  of  authorities  are  referred  to, 
whidi  are  incontrovertible  in  a  court  of  equity;  but,  as  we  con- 
ceive, are  wholly  inapplicable  to  a  trial  at  law,  as  was  the  case 
of  FenwUk  v$.  Chapman.    None  of  them  were  decisions  made 
in  trials  at  law,  but  in  those  of  a  Court  of  Chancery,  whose 
peculiar  and  exclusive  province  it  is  to  marshal  assets.     The 
decisions  above  referred  to,  are,  in  our  interpretation  of  them, 
nothing  more  than  instances  in  which  this  exclusively  equi- 
table power  has  been  exerted.    If  a  creditor,  having  tivo 
fandfl  to  which  he  may  resort  for  the  payment  of  his  debt, 
43        V.6 
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pursue  in  equity  the  fund,  to  which  only  another  creditor  has  a 
right  to  resort;  or  if,  under  like  circumstances,  he  proceed 
to  prove  his  debt,  under  a  commission  of  bankruptcy,  a 
Court  of  Chancery  will  compel  him  to  seek  payment  out  of 
that  fund,  to  which  such  other  creditors  had  no  right  to  resort. 
But  if  one  of  the  funds  be  legal  assets,  and  the  other  equitable 
assets,  and  the  creditor  is  pursuing  the  legal  assets,  can  a  case 
be  found  where  the  Court  of  law  have  said,  we  will  strip  joa 
of  your  legal  rights,  and  exercising  the  powers  of  a  court  of 
equity  in  marshaling  assets,  put  you  to  seek  payment  of  yoar 
claim  out  of  the  equitable  assets.  For  such  an  exercise  of 
power  by  a  court  of  law,  either  in  England^  or  in  Maryland^ 
it  is  confidently  believed  that  no  precedent  or  authority  caa 
be  found.  In  all  such  cases,  or  in  cases  of  specific  legatees, 
who  are  about  to  be  deprived  of  their  bequests,  by  creditors 
seeking  payment  out  of  the  legal,  instead  of  the  equitable 
assets,  the  controlling  interposition  of  a  court  of  equity,  is  ap- 
plied for,  not  as  appears  to  be  supposed,  by  the  creditor^  but 
by  the  party  about  to  be  injured  by  the  legal  remedies  pur- 
sued by  the  creditor.  This  is  the  natural  order  of  things;. and 
by  pursuing  such  a  course  of  proceeding,  no  ^^  prejudice  to 
creditors^'  ensues,  and  the  rights  of  all  parties  interested  are 
asserted  and  protected. 

In  the  case  of  Fentoick  v$.  Chapman^  the  petitioners,  if  the 
real  assets  were  primarily  liable  for  the  payment  of  debts,  in- 
stead of  tiling  their  petition  for  freedom  in  the  County  Court, 
ought  to  have  filed  their  bill  in  the  Court  of  Chancery  against 
the  executors  and  heirs,  or  devisees,  as  the  case  might  be,  and 
some  of  the  creditors  of  the  testatrix,  to  obtain  a  sale  of  the 
real  estate  for  the  payment  of  debts.  By  such  a  proceedini;, 
the  rights  of  all  parties  would  have  been  secured,  and  loss  or 
injury  inflicted  on  nobody. 

The  case  of  Mien  vs.  Sharp^  T  G.  fy  J.  96,  decided  nothioK 
in  relation  to  rights  acquired  under  testamentary  manumissions. 
There,  the  manumission  was  by  deed  duly  executed,  acknow- 
ledged and  recorded ;  and  the  rights  of  creditors  could  not  be 
prejudiced,  unless  the  deed  was  fraudulent  and  void,  as  against 
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creditors ;  that  is,  persons  who  were  creditors  at  the  date  of 
the  deed  of  manumission,  and  who  in  consequence  thereof, 
were  deprived  of  all  means  of  making  their  debts  out  of  the 
property  of  the  debtor.  If  at  the  time  of  its  execution,  the 
debtor  was  entitled  to  other  property,  amply  sufficient  for  the 
payment  of  all  just  claims  against  him,  his  creditors  were 
deprived  of  no  legal  right  of  which  the  debtor  had  not  an 
ooqaestionably  authority  to  divest  them  at  any  moment  he  saw 
fit,  either  by  deed  of  manumission,  or  any  other  mode  of  dis- 
posing  of  the  slave,  that  he  might  deem  it  expedient  to 
adopt.  And  if  the  manumitting  debtor  had  not  sufficient 
property  remaining  to  pay  all  his  debts,  the  deed  was  fraudu* 
lent  and  void  as  against  the  creditors.  But  they  were,  in  con- 
sequence thereof,  divested  of  none  of  their  legal  rights,  but 
enjoyed  them  to  precisely  the  same  extent,  both  at  law  and 
in  equity,  that  they  would  have  done  had  the  deed  been  one  of 
gift,  instead  of  manumission.  Nor  would  they,  as  appears  to 
be  supposed,  be  deprived  of  all  legal  remedies  against  the 
manumitted  slaves  in  the  pursuit  of  their  claims.  Having  ob- 
tained judgments  against  their  debtor,  they  might  have  seized 
and  sold  the  manumitted  slaves  in  the  same  manner,  as  if  they 
had  been  any  other  goods  or  chattels  fraudulently  conveyed 
by  the  debtor. 

It  is  true  that  in  case  of  the  debtor^s  death,  the  manumitted 
slaves,  or  other  chattels  fraudulently  conveyed,  would  not  have 
passed  to  his  executor  or  administrator,  because  such  con- 
veyances are  valid  as  against  the  debtor,  and  those  claiming 
under  him.  In  the  event  of  such  death,  the  creditor's  only 
remedy  is  in  a  court  of  equity,  where,  indeed,  at  his  election, 
be  might  have  pursued  it  in  the  life-time  of  the  debtor.  Such 
cases  of  fraud  being  cognizable  as  well  at  law  as  in  equity. 
The  principles  of  law  asserted  in  ^Uien  vs.  SharpCj  were  only 
recognized  as  applicable  to  the  facts  of  the  case,  in  which  they 
were  used,  and  were  not  understood  by  the  judges  who  decided 
tt;  or  by  this  court  as  impairing  the  authority,  or  overruling  the 
case  of  negro  George  vs.  Corse.  And  after  examining,  with 
great  deference  and  respect  to  that  high  tribunal,  the  reason- 
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ing  and  opinion  of  the  Supreme  Court,  in  the  case  of  Fentndb 
V8.  Chapman^  we  feel  ourselves  at  liberty  to  say,  that  our  con- 
fidence in  the  correctness  of  the  decision  of  this  court,  in  the 
case  of  negro  George  of.  Corse^  remains  wholly  unshaken. 

The  decision  of  negro  Creorge  v$.  Corstj  was  not,  as  might 
be  supposed  from  the  terms  in  which  it  is  spoken  of,  made  by 
three  judges— other  judges  who  sat  in  the  case  non-concur-* 
ring — but  was  the  unanimous  decision  of  all  the  judges  who 
sat  in  the  case. 

In  its  decision  in  Fenwick  vs.  Chapman,  the  Supreme  Court 
appear  wholly  to  have  disregarded  the  principle  settled  in  its 
early  decisions,  and  from  time  to  time,  oft  re-asserted  by  it, 
even  as  late  as  the  case  of  Martin  Luther  vs.  L.  M.  Bordm 
and  others,  decided  at  its  December  term,  1848,  (where  it  was 
sanctioned  by  an  unanimous  opinion,)  that  in  construing  a 
statute  of  one  of  the  United  StcUes,  not  relating  to  the  para- 
mount jurisdiction  of  the  Supreme  Court  of  the  Union,  it  was 
a  rule  of  the  Supreme  Court  to  conform  to  and  follow  that 
construction,  which  had  been  given  to  such  statute  by  the 
highest  judicial  tribunal  of  the  State  in  which  it  had  been 
passed.  The  reasonableness  and  expediency,  not  to  say  neces- 
sity,  for  adopting  such  a  rule  would  be  at  once  apparent  to 
the  mind  of  a  lawyer,  who  would  reflect  upon  the  consequences 
that  might  reasonably  be  anticipated  from  the  non-adoption 
of  such  a  rule — one  of  its  necessary  tendencies,  if  not  resaltSi 
would  be  the  total  subversion  of  all  the  doctrine,  as  to  the 
^''kx  lod  contrcuitLsy 

The  admissibility  of  the  papers  offered  in  evidence  by  the 
defendant,  as  stated  in  the  first  bill  of  exceptions,  ader  the 
numerous  decisions  of  this  court  upon  the  subject,  is  no  longer 
a  question  open  to  discussion,  either  by  the  court  or  counsel 
The  County  Court  was  right  in  overruling  the  petitioner's  ob- 
jections to  the  testimony  offered  in  the  first  bill  of  exceptions. 

The  County  Court  was  clearly  right  in  refusing  the  peti- 
tioner's prayer  in  his  second  bill  of  exceptions  on  various 
grounds,  any  one  of  which  was  sufficient  to  warrant  the  courts 
refusal  of  the  prayer.    The  first  is,  that  no  evidence  had  been 
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otkred  of  the  value  of  any  real  estate  of  the  testator, — and  con- 
sequently, the  court  would  have  erred  in  submitting  the  question 
of  such  value  to  the  finding  of  the  jury.  The  second  ground 
sustaining  the  court^s  refusal  is,  that  neither  upon  the  true  con- 
struction of  the  act  of  1796,  nor  of  the  will  of  the  testator,  is 
there  any  charge  upon  the  real  estate  of  the  testator  for  the 
payment  of  debts,  either  as  an  auxiliary  fund,  or  as  a  fund 
primarily  liable  therefor.  And  the  third  ground  is,  that  con- 
ceding there  was  such  a  charge,  and  the  primary  liability  of 
the  real  estate  for  the  payment  of  the  testator^s  debts,  that  a 
court  of  law  has  no  power  to  enforce  such  a  charge,  or  estimate 
the  value,  or  take  cognizance  thereof, — and  therefore,  on  a  pe- 
tition for  freedom  in  the  County  Court,  no  evidence  of  the 
value  of  the  real  estate  can  legally  be  submitted  to  the  jury, 
or  form  a  subject  for  its  determination. 

The  County  Court  was  right  also  in  its  refusal  of  the  pe* 
titioner's  prayer  in  his  third  bill  of  exceptions,  for  the  reasons 
assigned  in  support  of  the  County  Court's  refusal  of  the  prayer 
contained  in  the  second  bill  of  exceptions. 

The  County  Court  in  like  manner  was  right  in  refusing^the 
petitioner's  prayer  in  the  fourth  bill  of  exceptions,  as  well  for 
the  reasons  assigned  in  support  of  that  court's  refusal  of  the 
prayer  in  the  second  bill  of  exceptions,  as  because  there  is 
nothing  in  the  will  of  the  testator  to  show,  that  the  proceeds 
of  sale  of  the  land  authorized  to  be  sold  by  the  testator's  will, 
were  charged  with  the  payment  of  his  debts  or  legacies. 

The  County  Court  was  right  too,  in  refusing  the  petitioner's 
prayer  in  the  fifth  bill  of  exceptions,  because  the  order  of  the 
Orphans  Court  having  directed  a  sale  ^^  of  all  and  singular  the 
residue  of  the  goods  and  chattels  of  the  deceased  for  the  pay- 
ment of  bis  debts,  (of  which  the  manumitted  slaves  was  a 
part)  and  it  appearing  by  the  testimony  on  which  the  prayer 
was  predicated,  that  such  sale  was  necessary  for  the  purpose 
for  which  it  was  made,  was  an  authority  to  sell  for  life  the  man- 
umitted slaves,  and  if  subsequent  events,  could  be  resorted  to 
as  showing  the  correctness  of  a  previous  order,  that  of  the 
Orphans  Court  is  fully  justified  by  the  fact,  that  the  sale  of  the 
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entire  persoDal  estate,  negroes  and  all,  did  not  amount  to  a 
sufficient  sum  to  discharge  the  testator's  debts.  There  is  noth- 
ing in  the  order  which  could  be  regarded  as  restricting  the 
sale  of  the  manumitted  slaves  to  terms  for  years. 

In  refusing  the  latter  part  of  this  prayer  of  the  petitioners, 
there  cannot  be  error,  because  the  facts  upon  which  it  is  based, 
demonstrate  not  only  the  insufficiency  of  the  legal  assets,  ex- 
clusive of  the  manumitted  slaves;  but  that  even,  after  their 
sale,  the  insufficiency  still  continued. 

Our  approval  of  the  County  Court's  refusal  of  the  petitioner's 
prayer  in  the  sixth  bill  of  exceptions  is  apparent  from  what  we 
have  said  on  the  fourth  bill  of  exceptions. 

Our  views,  expressed  on  the  fifth  bill  of  exceptions  suf- 
ficiently disclose  our  approbation  of  the  refusal,  by  the  court 
below  of  the  prayer  of  the  petitioners  in  their  seventh  bill  of 
exceptions. 

This  court's  concurrence  with  the  County  Court  in  its  refusal 
to  grant  the  petitioner's  prayer  in  his  eighth  bill  of  exceptions 
appears  in  what  we  have  said  in  regard  to  his  second  bill  of 
exceptions. 

Our  opinion  in  this  case  has  been  extended  much  beyond 
our  anticipation  or  design ;  but  our  apology  for  its  length,  is 
that  many  important  principles  of  Maryland  law  are  involved 
in  it,  of  deep  concern  to  creditors,  manumitted  slaves,  and  slave- 
holders; and,  indeed  to  all  beneficiaries  and  representatives  of 
estates,  the  owners  of  which  have  inserted  in  their  wills  clauses 
for  the  manumission  of  slaves. 

Entirely  concurring  in  all  the  rulings  of  the  County  Court, 
in  this  case,  we  affirm  its  judgment. 

JUDGMENT  AFFAMBD. 
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Western   Bank   of  Baltimore,  garnishee  of  James   M. 
Raisin,  vi.  Adam  B.  Kyle. — JunCy  1848. 

Id  1841  K.  obtained  a  decree  in  equity  against  R.,  who,  in  1848,  delivered  to 
JT.  his  notes,  with  security,  payable  in  six,  twelve,  and  eighteen  months,  for 
about  one-fifth  of  the  amount  of  the  decree.  K.  agreed  to  release  Jl.  from  the 
decree,  proyided  that,  upon  failure  to  pay  '*  the  above-mentioned  notes  at 
maturity,  the  decree  to  continue  in  full  force,  and  the  agreement  to  be  null 
and  void."  The  two  first  notes  were  paid  at  maturity ;  and  some  months 
after,  the  third  fell  due,  in  1845,  K,  received  and  accepted  the  whole 
amount,  with  interest  on  it  to  the  day  of  payment.  In  1846,  JT.  sent  out  an 
attachment  against  R.  The  garnishees  pleaded  payment  by  R.  The  effect 
of  the  payment  of  the  three  notes  was  the  only  question  submitted  to  the 
Court.    Held, 

1.  The  receipt  of  the  notes,  and  the  acceptance  of  the  security,  must  hare  been 
intended  as  a  satisfaction  of  the  decree,  if  they  had  been  paid  at  maturity. 

2.  K,  could  not  treat  the  agreement  as  a  nullity,  and  still  hold  on  to  the  notes. 

5.  The  agreement  was  a  compromise,  in  consideration  of  security  for  the  com- 
pliance of  its  terms. 

4.  On  feilure  to  pay  the  third  note  at  maturity,  K,  might  have  treated  the  whole 
agreement  as  a  nullify ;  and  be  remitted  to  his  decree  crediting  it  with  the 
two  notes  paid. 

6.  Time,  in  such  a  case,  is  an  essential  ingredient  of  the  contract  The  stipu- 
lation was  for  the  benefit  off,  who  might  renounce  it  It  was  Toidable  at 
his  election. 

6l  a  condition  in  a  lease,  that,  upon  neglect  of  the  lessee  to  pay  the  rent,  or  any 
other  fiulure  to  perform  on  his  part,  the  lease  shall  cease  and  determine,  does 
not  render  the  lease  absolutely  void,  upon  the  default  in  performing  the 
condition,  but  voidable  at  the  election  of  the  lessor ;  if  he  elect  to  waive  the 
forfeiture,  the  lessee  is  bound,  as  though  there  had  been  no  breach  of  con- 
dition. 

7.  If  the  agreement  in  this  case  became  a  nullity,  so  did  the  note.  If  K,  had 
proceeded  on  his  decree,  he  must  have  produced  the  third  note  to  be  can- 
celled. 

8.  The  court  will  not  dispense  with  the  point  of  time  in  composition,  but  it 
may  be  waiyed. 

9.  A  mere  agreement  between  parties,  to  accept  a  lets  sum  for  a  larger  amount 
agreed  to  be  due,  is  a  nudium  padunu 

ArrsAL  from  BaUimore  County  Court 

This  was  an  attachment,  sued  out  on  the  9th  March,  1846, 
by  the  appellee  against  James  M,  JZatrin,  and  laid  in  the  hands 
of  The  JVestem  Bank  of  Baltimore^  on  the  1 1  th  of  that  month. 
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It  was  founded  on  a  decree  obtained  in  Baltimore  CoutUy 
Courts  as  a  Court  of  Equity^  on  the  22d  December,  1841,  Tor 
$3,200,  &c.;  revived  on  the  10th  November,  1845. 
The  garnishees  pleaded  payment  by  James  M.  Rainn, 

1st  Exception. — The  plaintiff,  to  support  the  issue  on  his 
part,  gave  in  evidence  a  decree  of  BaUimore  county  court, 
passed  on  the  equity  side,  22d  December,  1841. 

The  garnishee,  to  support  the  issue  on  his  part,  offered  in 
evidence  an  agreement  in  writing,  entered  into  between  the 
plaintiff  and  the  said  Jamts  M.  jRautn,  the  hand  writing  of 
which  was  admitted  on  the  part  of  the  plaintiff. 

$600.  Baltimore^  29th  April,  1 843.— Received  of  Jamet  M, 
Raisifiy  three  joint  notes  of  himself  and  brother,  Dr.  E,  F.  Mot- 
rin, for  $600,  as  follows : 

One  dated  1st  April,  1843,  at  6  months,  bearing  interest 
from  1st  October,  1842,  for  $200  00. 

One  dated  1st  April,  1843,  at  12  months,  bearing  interest 
from  1st  October,  1842,  for  $200  00. 

One  dated  1st  April,  1843,  at  18  months,  bearing  interest 
from  1st  October,  1842,  for  $200  00. 

Making  the  above  mentioned  sum  of  six  hundred  dollars. 

Upon  the  payment  of  these  notes  at  maturity,  we  agree  to 
release  James  M.  Raisin  from  all  penalties  and  liabilities,  on 
account  of  a  judgment  recovered  against  him  in  Baltimmt 
county  court,  for  $3,200  00.  Provided,  always,  that  upon  the 
failure,  on  the  part  of  J.  M.  Raisin  or  E.  F,  Raisin^  to  pay  the 
above  mentioned  notes  at  maturity,  our  judgment  against  J.  M. 
Raisin  to  continue  in  full  force,  and  this  agreement  to  be  noli 
and  void.  Dinsmore  &  KTLE,/or  A,  B.  Kyle. 

And  also  offered  in  evidence  the  three  promissory  notes  of 
the  said  James  M.  Raisin  and  E.  F.  Raisin^  mentioned  in  said 
agreement,  the  amounts  of  which,  with  the  interest  grovriog 
thereon,  were  admitted,  by  the  plaintiff,  to  have  been  paid  him 
upon  the  days  respectively  mentioned  in  the  receipts  therefor, 
endorsed  on  said  notes. 
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$300.  Keni  County,  Md.,  April  1, 1843. 

Six  months  aAer  date,  we,  and  each  of  us,  promise  to  pay 
Diiismore  4r  -Ej^k,  or  order,  two  hundred  dollars,  for  value 
received,  with  interest  from  the  first  day  of  October,  1842. 

Jambs  M.  Raisin. 

E.  F.  Raisin. 

On  the  back  whereof  is  the  following  statement  and  receipt, 
to  wit : 
/.  M.  Raisin  and  E.  F.  Raisin,  SSOO. 

April  1st,  at  6  months,  .        $200  00 

Interest, 12  00 

Collection  in  check,     .        •  50 


$212  50 
P'd  check  on  Smyrna,  of  E.  F.  Raisin,  Oct  2.       200  00 

$12  50 

Received  twelve  dollars  and  fiAy  cents  on  settlement— « 
within  note  of  Messrs.  Pope  fy  Oreen.    Dinsmore  &  Kyle. 
Ballo.,  October,  1843. 

$200.  Kent  County,  Md,,  Jlpril  1 ,  1843. 

Twelve  months  aOer  date,  we,  and  each  of  us,  promise  to 
pay  Dinsmore  ^  Kyle,  or  order,  two  hundred  dollars,  for 
value  received,  with  interest  from  the  first  day  of  October, 
1842.  James  M.  Raisin. 

E.  F.  Raisin. 

On  the  back  whereof  is  the  following  statement  and  receipt, 
to  wit: 

J.  M.  Raisin  and  E.  F,  Raisin^ 

April  1st,  1843, 12  months,     .    $200  00 
Interest, 18  00 


$218  00 

Balte.,  2d  Jipril,  1844. — Received  amoH  of  within  note  of 

Mr.  C  Green.  Dinsmore  &  Ktle, 

per  Henry  JV.  D.  Kyk. 
44        V.6 
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$200.  Kent  County,  Md,,  April  1,  1843. 

£ighteen  months  after  date,  we,  and  each  of  us,  promise  to 
pay  Dinsmore  fy  Kyle,  or  order,  two  hundred  dollars,  for 
value  received,  with  interest  from  the  first  of  October,  1842. 

Jambs  M.  Raisin. 

E.  F.  Raisin. 

On  the  back  whereof  is  the  following  statement  and  receipt, 
to  wit: 

jr.  M.  Raisin  and  E.  F,  Raisin,  April  1st,  1843, 18  months, 
due  1st  October,  1844. 

Amount  note,        .        .         .        $200  00 
Interest  from  1st  October,  1842, 

to  25th  June,  1845,  32  82 

$232  82 

Baltimore,  June  25,  1846. — Received,  by  the  hands  of  Mr. 
T.  //.  Horsey,  two  hundred  and  thirty-two  dollars  and  eighty- 
two  cents,  the  amH  of  within  note.         Dinsm ore  &  Ktle. 

The  parties  agreed  to  submit  to  the  court,  as  the  only  ques- 
tion of  law  to  be  raised  in  the  cause,  the  effect  of  the  payment 
and  receipt  of  the  third  and  last  of  said  notes  under  the  said 
agreement. 

The  garnishee  prayed  the  court  to  instruct  the  jury,  that 
upon  the  facts  offered  in  evidence,  the  receipt  by  the  plaintiff 
of  the  amount  of  the  third  note,  and  interest  thereon,  on  the 
day  on  which  it  was  paid,  was  a  waiver  on  his  part  of  the  de- 
fault of  the  said  Raisin,  in  not  paying  or  causing  it  to  be  paid 
at  maturity ;  and  prevented  any  recovery  by  him,  upon  the  de- 
cree given  in  evidence  on  his  part. 

Which  instruction  the  court  (Le  Grand)  refused  to  give,  bat 
directed  the  jury  that  to  the  extent  to  which  the  garnishee  had 
funds  of  the  said  Raisin  in  his  hands,  at  the  time  the  attach- 
ment was  laid,  provided  the  same  did  not  exceed  the  balance  of 
said  decree,  after  deducting  the  amount  paid  on  said  notes,  the 
plaintiff  was  entitled  to  recover,  and  that  the  non-payment,  at 
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maturity,  of  the  last  of  said  notes,  remitted  the  plaintiff,  under 
the  foregoing  agreement,  to  the  whole  debt  mentioned  therein. 
To  which  refusal  and  direction  the  said  garnishee  excepted. 
The  verdict  and  judgment  being  against  The  IVestern  Bank 
it  prosecuted  the  present  appeal. 

The  cause  was  argued  before  Dorset,  C.  J.,  Svescb,  Mar- 
tin, and  Frick,  J. 

By  J.  Mason  Campbell  and  Reterdt  Johnsok  for  the  ap- 
pellants, and 
By  Alexander  for  the  appellees. 

Frick,  J.,  delivered  the  opinion  of  this  court. 

In  this  case,  Kyle,  the  appellee,  was  a  creditor  of  Jamei  M. 
Rairin^  to  whom  the  Western  Bank  of  Ballimore^  the  present 
garnishee,  was  indebted  in  a  sum  of  money,  upon  a  judgment 
obtained  against  the  bank.  Out  of  the  amount  of  this  judg- 
ment, Kyhy  by  this  proceeding  in  attachment,  seeks  to  recover 
the  sum  alleged  to  be  due  to  him  by  Raisin. 

Kyle  had  originally,  at  the  December  terra  of  Baltimore 
County  Court,  in  Equity,  obtained  a  decree  against  James  M» 
Raisin^  for  the  sum  of  $3,200,  with  interest  thereon,  from  the 
Slst  January,  1838;  and  with  this  decree  unsatisfied,  received 
from  Raisin  three  notes,  with  Raisin'*s  brother  as  surety, 
amounting  in  all  to  $600;  for  which  notes  he  delivered  to 
Raisin  the  following  receipt : 

"  $600.  Baltimore,  29th  Apnl,  1 843. 

^^  Received  of  James  M,  Raisin  three  joint  notes  of  himself 
and  brother.  Dr.  E.  F.  Raisin,  $600,  as  follows: 

^'One,  dated  1st  April,  1843,  at  6  months,  bearing  interest 
from  1st  of  October,  1842,  for  $200. 

"One,  dated  Ist  April,  1843,  at  12  months,  Ist  October, 
1842,  $200. 

"One,  dated  Ist  April,  1843,  at  18  months,  1st  October, 
1 842,  $200.    Making  the  above  mentioned  sum  of  $600. 

"Upon  the  payment  of  these  notes,  at  maturity,  we  agree  to 
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release  James  M.  RaUin  from  all  penalties  and  liabilities  on 

accouQt  of  a  judgment  recovered   against  him  in  Babmore 

County  Court,  for  $3,200.    Provided  always,  that  upon  the 

failure  on  the  part  of  /.  M,  RaiHtij  or  E,  F.  Raiiin  to  pay 

the  above  mentioned  notes  at  maturity,  our  judgment  against 

E.  M,  Raisin  to  continue  in  full  force,  and  this  agreement  to 

be  null  and  void. 

DiNSMORE  &  Kyle,  for  A.  B.  JTyk.^' 

Of  these  notes  thus  given,  it  appears  that  the  two  first  were 
paid  at  maturity ;  one  of  them,  as  appears  by  the  receipt  on  the 
back  of  it,  by  E,  F.  Raisin.  The  third  was  not  paid  at  ma- 
turity, but  Kyle  subsequently,  on  the  35th  of  June,  1845, 
(nearly  nine  months  aAer  it  became  due)  received  and  accepted 
the  whole  amount,  with  interest  on  it  to  the  day  of  payment. 

To  the  attachment,  the  garnishee  on  behalf  of  the  defendant, 
James  M,  Raisin^  pleaded  payment.  And  both  parties  agreeing 
to  submit  to  the  court,  as  the  only  question  of  law  to  be  raised 
in  the  cause,  the  effect  of  the  payment  and  receipt  of  the  third 
and  last  of  said  notes  under  the  said  agreement,  the  court  di- 
rected the  jury,  ^4hat  to  the  extent  to  which  the  garnishee  bad 
funds  of  the  said  Raisin  in  its  hands  at  the  time  the  attachment 
was  laid,  provided  the  same  did  not  exceed  the  balance  of  said 
decree,  after  deducting  the  amount  paid  on  said  notes,  the  plain- 
tiff was  entitled  to  recover,  and  that  the  non-payment  at  maturi- 
ty of  the  last  of  said  notes,  remitted  the  plaintiff  under  the 
foregoing  agreement,  to  the  whole  debt  mentioned  therein." 

In  this  instruction  we  think  the  court  erred.  That  the 
release  predicated  upon  the  payment  of  the  notes  at  maturity, 
must  have  been  conclusive  against  Kyky  if  the  notes  had  been 
met  according  to  the  agreement,  is  undeniable.  For  the  receipt 
of  the  notes,  and  the  acceptance  of  the  surety  for  payment, 
must  have  been  intended  in  satisfaction  of  the  whole  debt,  pro- 
vided the  condition  upon  which  the  release  was  to  take  effect 
had  been  complied  with. 

It  has,  however,  been  contended  that  the  agreement  was  but 
a  present  indulgence,  by  suspension  of  further  proceedings 
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against  the  debtor;  that  is,  the  notes,  with  security,  were 
intended  as  the  purchase  money  for  the  indulgence,  and  were 
to  be  paid  at  all  events,  even  if  the  release  never  attached,  by 
the  non-compliance  in  time;  that  the  extinguishment  of  the 
entire  debt  on  compliance  with  the  terms,  was  but  to  stimulate 
the  payment  of  the  notes  at  maturity. 

On  this  construction  the  appellee  claims  both  the  benefit  of 
the  default,  and  the  security  on  the  notes ;  and  in  this  mode  of 
construing  the  agreement,  it  is  that  we  detect  the  fallacy  of 
the  instruction,  which  assumes  that  he  might  treat  the  agree- 
ment as  a  nullity,  and  still  hold  on  to  the  notes.    It  is  clear  to  us 
that  the  agreement  was  not  intended  as  an  indulgence  to  the 
party  by  a  suspension  of  the  debt,  but  it  was  a  compromise  in 
consideration  of  security  for  the  compliance  of  the  terms, 
which  if  met  according  to  the  express  stipulations,  was  to  ope- 
rate as  an  extinguishment  of  the  whole  debt.    On  the  failure 
of  Raiim  to  pay  the  third  note,  on  the  2d  October,  1844, 
there  is  no  doubt  that  Kyle  might  have  treated  the  whole 
agreement  as  a  nullity.    He  was  remitted  back  again  to  the 
original  cause  of  action.    He  might  have  credited  the  debt 
with  the  two  notes  paid,  and  have  proceeded  insianter  upon 
his  decree  for  the  whole  balance  due.    Time  was  an  essential 
ingredient  in  his  contract,  and  if  the  notes  were  not  all  paid 
as  they  matured,  the  agreement  was  to  be  null  and  void.    By 
the  agreement,  the  original  debt  was  not  cancelled,  on  the  con- 
trary, it  was  to  revive  in  case  of  default  in  the  payment  of  the 
notes  in  time.    This  stipulation  was  for  the  benefit  and  in  fa- 
vor of  the  appellee.     He  was  not  bound  to  enforce  it.    He 
might  still,  at  his  election,  renounce  the  right  introduced  en- 
tirely for  his  advantage,  and  proceed  upon  the  compromise. 
The  option  is  with  him  to  avoid  the  agreement.    It  is  not  ne- 
cessarily void,  but  voidable  at  his  election.    *'  A  condition  in  a 
lease,  that  upon  neglect  of  lessee  to  pay  the  rent,  or  any  other 
failure  to  perform  on  his  part,  the  lease  shall  cease  and  deter- 
mine or  become  null  and  void,  does  not  render  the  lease  abso- 
lutely void  upon  the  default  in  performing  the  condition,  but 
voidable  at  the  election  of  the  lessor ;  if  he  elect  to  waive  the 
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forfeiture,  the  lessee  is  bound,  as  though  there  had  been  no 
breach  of  condition,^'  1  Denio^  516.     50  Law  Library,  200. 

What  is  the  true  construction  of  the  conduct  of  the  appellee 
here?  Did  he  elect  to  stand  by  his  forfeiture  on  the  2nd 
October,  1844,  when  the  last  note  matured.^  Would  be  not 
naturally,  at  once,  and  instanter,  have  resorted  to  his  original 
cause  of  action,  if  he  intended  to  treat  the  agreement  as  a 
nullity,  and  insist  on  the  default  ?  Or  did  he  not  rather  signify 
On  his  part  a  waiver  of  the  forfeiture,  by  waiting  nine  months 
for  the  payment  of  the  last  note,  during  all  which  time  he  bad 
the  option  and  election  of  enforcing  the  penalty  of  the  agree- 
ment. If  within  that  time,  he  had  elected  to  proceed  upon  the 
forfeiture,  would  he  not,  or  ought  he  not  to  have  handed  back 
the  third  note,  and  relieved  the  surety  under  the  agreement? 
For  in  this  view  his  election  to  stand  by  the  forfeiture  must 
invalidate  the  outstanding  note.  If  the  agreement  became  a 
nullity,  so  also  did  the  note ;  and  if  he  had  followed  up  th^ 
default  by  instant  proceedings  against  James  Raisin,  he  most 
have  produced  this  third  note  and  offered  it  to  be  cancelled, 
before  he  could  recover  the  whole  balance  of  his  claim. 

But  after  an  interval  of  nine  months  he  received  from  the 
parties  the  payment  of  this  third  note,  with  interest  in  full. 
Was  not  this  acceptance  an  assertion,  or  admission  of  existing 
rights  under  the  agreement  i  That  note  had  no  legal  existence 
or  validity,  but  under  the  agreement.  He  might,  it  is  true,  have 
sued  upon  it,  as  soon  as  it  became  due;  but  if  so,  it  must  be 
that  he  held  the  agreement  still  in  force,  and  had  elected  to 
waive  the  forfeiture.  And  if  he  waited  to  receive  the  amount 
without  suit,  is  not  the  receipt  of  it,  an  affirmance  of  the  con- 
tinued existence  of  the  agreement  ?  By  the  receipt  on  the 
back  of  the  note  on  the  15th  June,  1845,  he  concedes  the 
compromise  to  be  in  full  life.  He  himself  revived  it,  and 
waived  the  default ;  and  what  was  done  on  that  day,  was  as  if 
done  on  the  day  agreed  upon  in  the  note. 

The  case  ex  parte  Bennettj  in  2d  Mcym  Chancery  Reports, 
526,  cited  in  the  argument  of  this  cause,  is  a  case  in  point. 
There  Lingood  being  indebted  to  BenneU  in  a  large  sum,  it  vrns 
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a§^ed  to  compound  for  a  certain  amount,  to  be  paid  to  Ben- 
fM  by  instalments  of  £25  every  quarter  of  the  year.  Idngood 
paid  the  first,  and  for  the  second  gave  Benttett  two  notes,  paya- 
ble at  a  future  day,  which  Bennett  accepted.  Idngood  became 
bankrupt,  and  Bennett  insisted  before  the  commissioners,  that 
he  had  a  right  to  prove  his  whole  debt.  The  Lord  Chancellor 
said:  ^^  The  rule  has  been  rightly  laid  down,  that  the  court 
will  not  dispense  with  the  point  of  time  in  compositions.  For 
when  a  creditor  agrees  to  take  less  than  his  debt,  so  that  it  be 
paid  precisely  at  the  day,  and  the  debtor  fails  of  payment,  he 
cannot  be  relieved."  But  ^^  BenneU^s  acceptance  of  the  two 
notes  from  Lingood  instead  of  the  money,  is  a  waiver  of  the 
particular  default  in  the  payment  of  the  instalment."  It  is  also 
to  be  observed,  that  this  is  not  the  case  of  a  mere  agreement 
between  the  parties  to  accept  a  less  sum  for  a  larger  amount, 
agreed  to  be  due,  which  is  nudum  pacium.  In  such  case,  the 
appellee  would  have  the  right,  as  claimed  by  his  counsel,  to 
receive  the  $600,  and  credit  the  amount  pro  tanto  on  the 
judgment  or  decree.  That  rule  may  well  apply  to  a  security 
of  equal  degree  for  a  smaller  sum,  which  is  no  satisfaction  for 
a  larger  one,  payable  in  the  same  manner.  But  here  where 
there  is  a  new  consideration  for  the  relinquishnoent  of  the  resi- 
due of  the  debt — the  security  of  Raishi's  brother  upon  the 
notes.  The  books  abound  with  authorities  to  show,  if  paid,  it 
is  a  good  accord  and  satisfaction  of  the  whole  debt.  Here 
the  brother,  it  appears,  paid  at  least  one  of  the  notes.  And 
it  is  said  by  Lord  EUenborough,  in  11  East.  394,  cited  in 
GeUer  vs.  Kershnefj  4  O.  S^  J.  307,  <^  if  on  the  faith  of  such 
agreement,  a  third  person  be  lured  in  to  become  surety  for  any 
part  of  the  debts,  on  the  ground  that  the  party  will  be  there- 
by discharged  of  the  remainder,  the  agreement  is  binding."  It 
is  the  security  for  a  less  sum  which,  if  the  creditor  accepts,  as 
a  satisfaction  for  the  whole  debt  is  a  sufficient  and  binding 
consideration.  But  the  whole  amount  stipulated  for  must  be 
paid.  3  Eng.  Com.  LatOj  363.  1  Taunt.  526.  20  Johns. 
78.  2Metcalfj  283.  1  Smith's  Leading  Cases^  146.  And  as 
in  the  case  under  review,  time  may  be  made  ao  essential 
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ingredient  in  the  contract.  But  as  before  remarked,  such  a 
stipulation  may  be  waived  by  the  party  in  whose  favor  it  is 
made.  Kyle  did  not  choose  to  insist  on  his  forfeiture,  and 
proceed  against  the  original  debtor  for  his  balance;  but  elects 
to  abide  by  the  note  for  which  he  has  security,  accepts  the 
$200,  with  interest,  after  the  default^  and  receipts  in  full  for  the 
same  on  the  note. 

This  he  must  be  presumed  to  have  done  with  a  knowledge 
of  his  rights*  and  of  all  the  consequences ;  and  the  receipt  bj 
him  of  the  amount  of  the  third  note,  must  be  construed  as  a 
waiver  on  his  part  of  all  right  under  the  agreement  to  claim  or 
enforce  the  forfeiture. 

In  the  discussion  of  the  case,  the  counsel  for  the  appellee 
urged  the  objection  before  the  court,  that  the  plea  of  payment 
did  not  meet  the  case  presented ;  that  the  only  answer  to  aa 
acceptance  of  a  less  sum  in  satisfaction  of  a  larger,  is  accord 
and  satisfaction.    ^^It  appears,  however,  by  an  endorsemeDt  of 
this  plea,  that  all  errors  in  pleading  on  both  sides  are  released, 
and  the  garnishee  may  have  liberty  to  give  the  special  matter 
in  evidence  under  it"    To  this  agreement  it  may  be  objected, 
perhaps,  that  it  is  only  signed  by  the  counsel  for  the  garnishee. 
But  we  find  the  further  agreement  before  adverted  to,  that 
the  only  question  to  be  raised  in  the  cause  was  upon  the  effect 
of  the  payment,  on  which  this  court  have  just  expressed  their 
opinion*,  so  that  if  the  release  of  errors  is  not  obligatory  oa 
both  parties,  yet  both  have  agreed  to  restrict  themselves  to  the 
only  one  question  submitted  by  them.    The  only  prayer  offered 
IS  predicated  upon  the  notes  oflfered  in  evidence,  as  being  a  sat- 
is&ction  of  the  debt.    No  question  is  raised  in  the  prayer,  or 
upon  the  record,  as  regards  the  pleadings;  and  where  it  does 
not  appear  in  the  record  that  the  question,  as  regards  the  form 
or  sufficiency  of  the  pleading,  has  been  submitted  or  decided 
in  the  court  below,  this  court  has  only  to  repeat  here,  (in  re- 
curring again  to  the  act  of  1825,  ch.  1 17,)  that  it  is  prohibited 
from  entertaining  the  question.    Further,  it  is  urged  that  as  the 
writ  of  attachment,  after  reciting  the  decree  of  1841  against 
Hoatiii^  alleges  the  revival  of  said  decree,  in  November,  1845, 
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as  part  of  the  cause  of  action ;  and  the  only  defence  taken 
being  on -this  plea  of  payment,  the  plea  must  necessarily  have 
reference  to  the  said  decree  so  revived ;  and  there  being  be- 
yond this  plea  no  other  denial  of  the  validity  of  this  decreCi 
its  operation  in  the  case  concludes  the  defendant  below ;  be- 
cause the  previous  acceptance  and  payment  of  the  notes  in 
evidence  cannot  be  said  to  be  an  answer  to  the  8ub$equent  de- 
cree or  judgment  so  revived,  as  the  cause  of  action. 

It  might  be  a  sufficient  answer  to  this  on  the  part  of  the 
appellee  to  say,  that  although  such  decree  is  recited  in  the  writ 
as  part  of  the  cause  of  action,  yet  it  no  where  appears  in  proof 
upon  the  record.  No  evidence  was  offered  in  the  court  below 
of  the  existence  of  such  revived  decree. 

The  plaintiff  there  gave  in  evidence  a  decree  on  the  equity 
aide  of  the  court,  dated  22d  December,  1841,  and  then  rested 
his  case.  The  garnishee,  to  support  the  issue  made,  offered 
the  agreement  and  the  proof  of  the  payment  of  the  notes,  as 
before  stated,  and  of  course  with  reference  to  the  decree  of  1841 . 
So  that  this  position  is  not  maintained  in  fact;  but  even  if  al- 
lowed to  have  any  force  as  urged  by  counsel,  the  point  is  con- 
cluded by  his  own  agreement,  to  restrict  the  enquiry  in  this 
case  singly  to  the  effect  of  the  payment  of  the  notes  under  the 
agreement,  on  which  the  opinion  of  the  court,  as  before  ex- 
pressed, is  against  the  appellee,  and  the  judgment  below  is 
reversed.  judgment  eevebsed. 
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Alexander  Fisher^  William  D.  Miller,  and  Williak 
E.Mathew,  jR.f;9.  William  F.  Johnson. — June,  1848. 

Arrears  of  rent  due  a  landlord,  of  which  the  sheriff  had  notice  hy  a  due  wamnt 
of  distress,  hefore  sale,  cannot  be  retained  for  the  use  of  such  landlord, 
by  such  sheriff,  out  of  the  proceeds  of  the  goods  of  a  stranger  levied  upon, 
while,  on  the  demised  premises,  under  a  writ  of  attachment,  to  compel  aa 
appearance  at  law,  the  same  goods  having  been  duly  condemned,  and  after- 
wards sold  by  fieri  facias,  under  the  judgment  of  condemnation. 


Appeal  from  Baltimore  County  Court. 

On  the  4th  of  August,  1846,  the  appellants  sued  out  a  warrant 
of  attachment,  to  recover  from  Samuel  Candyy  a  non-resideot, 
the  sum  of  $3,511  66.     The  attachment  was  returned. 

^^  Laid  in  the  hands  of  William  F,  Johnson^  on  the  12th  of 
August,  1846,  and  attached  as  per  schedule.  Comly  not  ap- 
pearing, judgment  of  condemnation,  nm,  was  rendered  on  the 
13th  of  the  same  month,  and  William  E,  JMayhew  gave  the 
usual  confession,  to  make  restitution  within  a  year  and  i 
day,  &c. 

The  appellants  then  sued  out  a  writ  of /era /octcu,  and  on 
the  6th  of  March,  1847,  the  parties  agreed  as  follows: — 

It  was  admitted,  that  on  the  4th  August,  A.  D.,  1846,  the 
plaintiiTs  sued  out  of  BaUimare  County  Court  a  writ  of  attach- 
ment on  warrant,  against  the  defendant,  founded  upon  a  certain 
draft  for  $3,500,  dated  the  14th  July,  A.  D.,  1845,  and  payable 
twelve  months  after  date,  drawn  by  the  defendant,  upoa 
Messrs,  Comly  Bros..,  Baltimore^  in  favor  of  a  certain  T.  J. 
Folwellj  accepted  by  Messrs.  Comly  Bros.^  and  by  T.  /.  Fol' 
ireU,  endorsed  to  the  plaintiffs.  That  the  plaintiffs  were,  at  the 
time  of  suing  out  said  writ,  commission  merchants  residing  and 
doing  business  in  the  city  ot  Baltimore,  by  the  name  of  Fisher j 
Miller  Sc  Co,;  and  that  the  defendant  was,  at  that  time,  a 
citizen  of  the  state  of  PenMyhania,  residing  in  the  city  of 
Philadelphia,  as  was  also  the  payee  of  said  draft,  said  /.  J- 
FolweU,  That  the  Messrs.  Comly  Bros,  were,  up  to  i  short 
period  before  suing  out  said  writ,  (as  hereinafter  stated,)  calico 
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printers  and  maDufacturers,  residing  and  doing  business  in 
BcMimare  county,  upon  a  certain  tract  of  land  commonly  known 
as  the  '^  Parkland  Print  Worksy^'  belonging  to  a  certain  William 
JPM  Johnsanj  a  resident  of  Baltimore  county  aforesaid ;  which 
tract  of  land,  together  with  the  improvements,  consisting  of 
mills,  store,  dwelling  houses,  and  other  buildings,  the  said 
Ji^nsan  had  leased  to  the  said  Comly  Bros.y  (that  is  to  say,  to 
certain  jSiffitttel  Comly^  Jr,^  and  J^athan  F.  Comly,  trading  as 
Candy  Bros.^)  by  lease  dated  the  2d  October,  A.  D.,  1845, 
duly  recorded  among  the  land  records  of  Baltimore  county. 
That  under  said  lease,  said  Comly  Bros,  took  possession  of  the 
said  premises,  and  by  the  terms  thereof,  were  to  hold  and  enjoy 
the  same  for  the  space  of  nineteen  years  and  six  months  from 
the  date  thereof,  yielding  and  paying  to  said  Jokiuony  his  heirs 
and  assigns,  an  annual  rent  of  $1,800,  payable  in  semi-annual 
instalments  of  $900  each,  on  the  first  days  of  April  and  Oc« 
tober  in  every  year;  which  rent,  said  Comly  Bros.y  by  the 
terms  of  said  lease,  covenanted  to  pay,  although  there  toas  no 
provirian  in  $aid  lease  contained  for  reentry  or  distress^  or  other 
remedy  of  any  kind  by  said  Johnson^  in  case  of  failure  to  pay 
the  same,  at  the  time  and  in  the  manner  therein  specified. 
That  said  Comly  Bros,  took  possession  of  said  premises  under 
the  said  lease,  at  the  time  of  the  date  thereof,  and  so  continued 
in  possession,  engaged  in  their  business  of  manufacturing  as 
aforesaid,  up  to  the  month  of  March,  A.  D.,  1846,  at  which 
time  they  failed  in  their  said  business,  and  stopped  payment  of 
their  obligations.      That  on  the  13th  March,  A.  D.  1846,  the 
said  Comly  Bros.^  it  appearing  by  their  books  that  they  were 
then  yery  largely  indebted  unto  the  defendant,  sold  to  him,  as 
appears  by  the  entries  and  charges  upon  their  said  books,  all 
the  personal  property  on  the  said  premises,  except  the  furniture 
hereinafter  mentioned,  being  certain  machinery  and  fixtures  in 
the  mills,  and  certain  goods  in  the  store  upon  the  said  pre- 
mises, the  said  defendant  being  credited  on  said  books  with 
payment  of  the  same,  according  to  an  inventory  and  statement 
of  the  amount  and  value  of  the  said  personal  property. 
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That  subsequently,  to  wit:  on  the  30th  May,  A.  D^  1846, 
the  said  Samud  Comb/j  Jr.j  and  JVol&an  F.  Comly,  trading  as 
aforesaid,  as  Comly  Bros.^  applied  for  and  obtained  the  benefit 
of  the  insolvent  laws  of  Maryland.  That  under  said  appli- 
cation, certain  Samuel  H.  Tagari  and  John  H.  Ing  were  ap- 
pointed the  permanent  trustees  of  said  Samml  Jr.^  and  U'oAan 
F.  Condy^  and  on  the  27 th  July,  A.  D.,  1846,  said  pennanent 
trustees  made  sale,  under  a  standing  rule  of  BaUmmt  CouDtj 
Court,  of  all  the  property  of  said  insolvents  which  had  beei 
mentioned  in  their  schedule,  and  come  into  possession  of  the 
$aid  truiteeSj  to  wit :  their  interest  in  the  lease  aforesaid,  from 
WilUam  FeU  Johnsony  which  was  purchased  from  the  said 
trustees  at  said  sale,  subject  to  the  payment  by  the  purchaser  of 
all  rent  then  in  arrear  by  one  Jo$epk  P.  Paneoasij  for  the  sum  of 
sixty-five  dollars;  and  said  sum  being  paid  to  the  said  trustees, 
an  assignment  of  said  lease  was,  by  them  executed  and  delivered 
to  said  Paneoasty  a  resident  of  JW10  Jersey,  That  said  Comljf 
Bros.y  after  their  sale  as  aforesaid,  discontinued  their  business 
upon  the  said  premises,  but  continued  to  reside  in  a  certain 
dwelling  house  upon  the  same,  until  the  10th  December,  A.  D., 
1 846,  at  which  time  they  removed  from  the  same,  carrying 
with  them  certain  furniture  of  the  value  of  about  $900,  which 
had  been,  during  the  period  of  their  residence  upon  the  said 
premises,  up  to  the  time  of  their  removal  therefrom,  as  afore- 
said, in  the  said  dwelling  house  on  said  premises,  uudistraioed 
by  the  said  Johnson.  That  the  said  defendant,  after  the  sale  to 
him  as  aforesaid,  suffered  the  said  property  so  sdd,  to  wit : 
certain  machinery  and  fixtures  in  the  mills,  and  certain  store 
goods  in  the  store  upon  the  said  premises,  to  remain  upon  the 
said  premises;  and  the  same  were  on  the  5th  August,  A.  D.,  1846, 
seized  upon  and  taken  by  the  sheriff  of  ^abtmore  county,  as  and 
for  the  goods  of  the  defendant,  under  and  by  virtue  of  the  writ 
of  attachment,  sued  out  by  the  plaintiffs  as  aforesaid.  That  the 
said  sheriff,  by  the  directions  of  the  plaintifis,  left  the  said 
goods,  after  the  levy,  upon  the  said  premises,  and  appointed  a 
deputy  sheriff  to  take  chai^  of  and  watch  the  same,  having 
previously,  according  to  law,  made,  at  the  time  of  said  levy,  ao 
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appraisement  and  schedule  of  said  goods,  and  returned  the 
same  as  levied  per  schedule.  That  said  goods  remained  in 
custody  of  the  sheriflf,  by  his  deputy,  upon  the  said  premises 
(being  bulky  and  incapable  of  removal,  without  great  labor  and 
expense,)  until  the  16th  December,  A.  D.,  1846,  when  they 
were  sold  by  the  said  sheriff  under  a  writ  of  venditioni  exponas^ 
issued  out  of  BeUtimore  County  Court,  on  the  SOth  November, 
A.  D.,  1846,  upon  an  absolute  judgment  of  condemnation  of  said 
goods  entered  in  this  cause  on  the  27 th  November,  A.  D.,  1846, 
a  judgment  of  condemnation  niri  having  been  entered  in  said 
cause  on  the  13th  November,  A.  D.,  1846,  and  no  claim  inter- 
posed or  cause  shewn  against  making  said  judgment  absolute,  it 
was  accordingly,  so  entered  as  aforesaid ;  and  that  the  gross 
amount  of  sales  of  said  goods,  as  made  by  the  sheriff  under  the 
writ  aforesaid,  was  $3,980  46,  out  of  which,  said  sheriff 
claimed  for  his  poundage  fees,  the  sum  of  $121  17,  beside  ex- 
penses of  advertising  and  sale,  leaving  a  nett  amount  in  his 
hands,  after  deducting  his  poundage  fees  and  expenses  of  sale 
and  watching  said  goods,  of  $3,366  89. 

And  it  is  further  admitted,  that  there  was  due  to  said  William 
F.  Johnson^  landlord  of  the  said  premises,  for  rent  under  the 
lease  aforesaid,  on  the  1st  April,  A.  D.,  1846,  the  sum  of  $780, 
which  sum  remained  due  and  unpaid  up  to  the  1st  October, 
k.  D.,  1846,  when  a  half  year's  rent,  to  wit :  $900  fell  due 
under  the  lease  aforesaid,  making  in  all,  the  sum  of  $1,630,  for 
rent  in  arrear,  due  on  the  1st  October,  A.  D.,  1846,  which  sum 
remained  in  arrear  and  unpaid  up  to  and  at  the  time  of  the  sale 
of  said  goods  by  the  sheriff,  as  aforesaid,  and  their  removal 
from  said  premises,  which  removal  took  place  a  few  days  after 
said  sale.  That  before  the  sale  and  removal  of  said  goods,  and 
after  the  1st  October,  A.  D.,  1846,  the  said  William  F.Joknsan 
notified  the  said  sheriff  of  his  claim  for  rent  as  aforesaid,  by 
placing  in  the  hands  of  the  said  sheriff^  a  distraint  warrant  for 
the  amount  of  said  claim  for  rent,  and  notice  of  the  rent  due 
him,  accompanied  by  an  affidavit,  which  warrant  was  not  ex- 
ecuted, or  any  proceedings  taken  thereunder  by  the  said  sheriff. 
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It  is  further  admitted,  that  on  the  6th  March,  A.  D.,  1847, 
the  said  Johnson  filed  a  petition  in  said  court  in  the  cause 
aforesaid,  setting  forth  his  said  claim  for  rent,  claiming  to  be 
paid  the  same  out  of  the  proceeds  of  sale  in  the  hands  of  the 
said  sheriff  as  aforesaid,  and  praying  a  rule  upon  the  said  sheriff 
to  shew  cause  why  the  amount  of  said  claim  should  not  be  paid 
to  him,  the  said  Johnson^  out  of  the  said  proceeds.  That  a 
rule  to  shew  cause,  as  prayed,  was  granted  by  said  court  on 
the  said  6th  March,  A.  D.,  1847. 

Whereupon  the  plaintiffs  appeared  on  the  said  6th  March, 
A.  D.  1847,  and  shewed  for  cause,  against  making  the  said  rule 
absolute,  that  the  said  Johnson  was  not  entitled  to  the  sum  of 
$1,630,  as  claimed  by  him  as  aforesaid. 

1.  Because  said  Johnson  was  not  entitled,  in  law,  to  claim 
any  portion  of  the  rent  due  him  out  of  the  proceeds  of  sale  in 
the  hands  of  the  sheriff  as  aforesaid. 

2.  Because  said  Johnson  was  not  entitled  to  claim,  oat  of 
said  proceeds,  such  part  of  the  rent  due  him  as  fell  due  after 
the  levy  of  the  sheriff,  made  as  aforesaid. 

3.  Because  said  Johnson  was  not  entitled  to  claim  said  rent, 
free  from  the  payment  of  a  rateable  proportion  of  the  sheriff's 
poundage  fees  and  expenses  incurred  in  making  sale  of  said 
goods. 

4.  Because,  for  other  good  and  suflScient  reasons,  said  Johnson 
was  not  entitled  to  claim  and  receive,  out  of  the  proceeds  of 
sale  as  aforesaid,  the  sum  of  $1,630,  as  claimed  by  him. 

Whereupon,  it  was  agreed  between  the  plaintiffs  and  the  said 
Johnson,  and  the  said  sheriff,  that  all  questions  arising,  or  to 
arise  out  of  the  claim  made  by  said  Johnson  in  this  cause, 
should  be  submitted  to  the  court  aforesaid,  upon  a  written 
statement  of  facts ;  in  comformity  with  which  agreement,  this 
statement  is  prepared  by  assent  of  said  parties,  and  is  herewith 
filed.  And  it  is  further  agreed,  that  no  objection  shall  be  made 
by  any  party  to  this  agreement,  to  the  right  and  jurisdiction  of 
said  court,  to  hear  and  adjudge  all  questions  arising  upon  the 
aforegoing  statement  of  facts,  together  with  all  presumptions 
and  inferences  legitimately  deducible  therefrom,  and  to  order 
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distribotion  of  the  said  funds  in  the  hands  of  the  sheriff  as 
aforesaid.  That  nothing  herein  contained  shall  be  construed, 
to  deprive  any  party  to  this  agreement  of  his  or  their  right  to 
an  appeal  from  the  determination  and  order  of  said  court ;  and 
that  upon  such  appeal,  as  well  as  at  the  hearing  of  this  court, 
all  objections  to  matters  of  form  are  expressly  waived. 

The  County  Court,  (Le  Grand,  A.  J.,)  delivered  the  fol- 
lowing opinion : 

''The  material  and  most  important  question  which  this  court 
is  now  called  upon  to  decide,  is: — Does  the  statute  of  8  Anne, 
chapter  14,  refer  to  executions  issued  against  property  of  a 
stranger,  which  may  happen  to  be  on  the  demised  premises,  as 
well  as  to  executions  issued  against  the  property  of  the  tenant  ? 
I  confess,  on  looking  at  most  of  the  text  books  and  the  reports 
therein  referred  to,  I  was  inclined  to  the  opinion,  that  the  statute 
only  intended  to  refer  to  executions  issued  against  the  goods  of 
the  tenant.  Prior  to  the  passage  of  the  statute  of  dSnne,  by  the 
oommoa  law,  when  an  execution  was  levied  upon  the  tenant's 
goods,  the  landlord  lost  his  rent,  and  could  not  enter  to  distrain; 
although  the  landlord  had  the  right  to  distrain  the  goods  of  a 
stranger,  if  found  on  the  demised  premises,  yet  he  had  not  the 
right  to  follow  them  beyond  the  premises,  as  he  had  in  regard 
to  the  goods  of  the  tenant  If  the  stranger  succeeded  in  get- 
ting his  goods  off  the  premises,  the  right  of  the  landlord  to 
distrain  was  gone.  All  the  elementary  works,  with  the  excep- 
tion of  that  of  •Archbold  on  the  law  of  landlord  and  tenant,  as 
well  as  the  forms,  seem  to  contemplate  the  statute  of  Anne  as 
only  referring  to  executions  issued  against  the  goods  of  the 
tenant  This  circumstance,  connected  with  the  apparent  injus- 
tice of  making  one  man  pay  the  debts  of  another,  inclined  me 
to  the  opinion,  that  the  statute  of  Anne  was  only  intended  to 
relieve  the  landlord  from  the  common  law  principle.  That  the 
goods  of  the  tenant  in  custodia  fegit ,  could  not  be  distrained,  or 
the  rent  of  the  landlord  paid  before  they  were  so  placed,  and 
not  to  have  reference  to  the  goods  of  a  stranger*  From  the 
character  of  the  question,  it  would  be  reasonably  supposed  to 
have  frequently  arisen  both  in  England  and  in  this  country ; 
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but  sach  has  not  been  the  case.  The  only  cases  in  which,  so 
far  as  I  have  been  able  to  ascertain,  where  the  question  has  at 
all  been  considered,  are  those  of  Faster  vs.  Cooksofiy  41  En^, 
C.  L.  606,  and  RusseU  vs.  D<tfy,  4  Cowen^  576.  In  the  first  of 
these  there  is  a  mere  dictum  of  Justice  Patterson^  that  the 
statute  was  designed  to  extend  to  aU  executions,  whether  is- 
sued against  the  goods  of  a  stranger^  or  of  the  tenant^  provided 
they  were  on  the  demised  premises.  In  the  other,  the  questioo 
arose  under  the  statute  of  JYew  Yorkj  (L  R.  S.  4ST,)  which 
provides  that  ^'  no  goods  or  chattels  whatsoever,  in  or  upon  the 
demised  premises,  shall  be  liable  to  be  taken  by  virtue  of  any 
execution.'' 

The  Supreme  Court  of  JYew  York  held,  that  this  statute  did 
not  refer  only  to  executions  against  the  goods  of  the  tenant,  but 
to  those  against  the  goods  of  a  stranger  also. 

The  language  of  8th  tAnne^  chapter  14,  is  almost  identical 
in  words  with  the  JVew  York  statute,  and  is  so  in  its  substance. 
The  words  are :  That  no  goods  or  chattels  whatsoever,  lying 
or  being  in  or  upon  any  messuage,  lands  or  tenements,  which 
are  or  shall  be  leased  for  life  or  lives,  term  of  years,  at  will  or 
otherwise,  shall  be  liable  to  be  taken  by  virtue  of  any  exe- 
cution, on  any  pretence  whatsoever,  unless,  &c.,  &c. 

This  being  so,  in  deference  to  the  dictum  in  Forstervs.  Cock- 
son^  and  the  adjudication  in  Russell  vs.  Doty^  I  shall  hold,  the 
landlord  is  entitled  to  his  year's  rent.  Of  the  rent,  there  was 
due  six  months  on  the  1st  April,  1846,  and  six  more  months  on 
the  1st  October  of  the  same  year.  The  attachment  was  levied 
on  the  4th  August,  1846.  An  attachment,  under  an  attachment 
system,  is  not  such  an  execution  as  is  contemplated  by  the  sta- 
tute of  dSmie,  but  ihejifa.  which  issued  in  the  judgment  is 
such  an  one. 

It  is  therefore  ordered,  this  23d  March,  1847,  that  the 
aheriff  of  Baltimore  county  pay  to  WUUam  Fell  JohnsoHj  or 
his  counsel,  the  sum  of  $1 ,680,  less  $16  30 ;  to  be  paid  toclerk 
of  Bakimore  County  Court,  under  act  of  1841,  ch.  271,  (beii« 
amount  of  rent  due  him  up  to  the  1st  October,  1846,)  oat  of 
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the  proceeds  of  sale  now  in  his  hands,  realized  from  the  sale 
under  tbe^./a.,  issued  heretofore  in  this  case. 

The  plaintiffs — the  attaching  creditors — appealed  to  this 
court. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorset, 
Chambers,  Spbnce,  Magruder  and  Martin,  J.,  at  Decem- 
ber term,  1847. 

6j  W.  F.  Frick  and  Alexander  for  the  appellants. 

That  the  appellee,  Johnson^  was  not  entitled  to  the  amount  of 
rent  paid  to  him  under  the  court's  order  of  the  23d  March, 
1847. 

1st.  Because  the  statute,  8  Annty  ch.  14,  applies  only  to 
cases  where  the  goods  of  the  tenant  are  taken  in  execution ; 
and  not  to  a  case  like  the  present,  where  the  goods  of  a 
stranger  upon  the  demised  premises,  are  taken  by  process  of 
law. 

2d.  Because  a  proceeding  by  attachment,  under  our  act  of 
1795,  ch.  56,  is  not  an  execution  within  the  meaning  of  the 
aforesaid  statute  of  8  ^nne;  and  the  landlord,  in  such 
case,  acquires  no  right  to  payment  of  his  rent  before  a  re- 
moval of  the  goods. 

3d.  That  if  the  landlord  acquires  no  right  to  payment  of 
his  rent,  by  and  at  the  time  of  the  taking  of  the  good^  under 
a  writ  of  attachment,  he  cannot  acquire  any  by  proceedings 
subsequent  to  the  writ;  whereby  the  goods  taken  are  con- 
demned and  sold. 

4th.  That  the  landlord,  under  the  statute  of  Anne  aforesaid, 
is  not  entitled  to  any  rent,  except  what  is  due  at  the  time  of 
taking  the  goods,  and  not  to  rent  subsequently  falling  due, 
while  the  sheriff  is  in  possession ;  and  therefore,  that  if  the 
appellee  in  this  case  is  entitled  at  all,  he  can  recover  only  the 
rent  actually  due  at  the  time  of  taking  the  goods  by  the 
sheriff,  under  the  writ  of  attachment. 

46        V.6 
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By  William  F.  Giles  for  the  appellee. 

Ist.  That  under  the  statute  of  8  Jlnne^  ch.  14,  sec.  1, 
the  landlord  is  entitled  to  be  paid  his  yearns  rent,  without  any 
deduction  for  poundage  fees. 

2d.  That  an  attachment  against  the  non-resident,  or  ab- 
sconding debtor,  is  not  an  execution  within  the  meaning  of  the 
said  statute,  but  that  the  fieri  facias  which  issues  afler  judg- 
ment of  condemnation  is. 

Sd.  That  therefore  in  this  case,  the  landlord  was  entitled 
to  his  yearns  rent,  due  the  1st  October,  1846. 

4th.  But  if  the  court  should  be  of  opinion,  that  an  attach- 
ment is  an  execution  within  the  meaning  of  said  statute,  and 
suspended  the  landlord's  right  to  distrain,  then,  as  the  posses- 
sion of  the  premises  was  held  by  the  sheriff,  (by  the  appellants' 
direction,)  up  to  the  10th  December,  1846,  and  the  proceeds 
of  sales  were  in  the  sheriff's  hands  to  be  distributed ;  the 
sheriff  was  bound  to  pay  the  landlord,  not  only  the  one  month's 
rent  in  arrear,  when  the  attachment  was  laid,  but  for  the  use 
and  occupation  of  the  premises,  from  the  taking  of  the  goods 
under  the  attachment,  until  the  sale  under  the  fieri  fadat ;  and 
that  it  was  fully  equal  to  the  amount  of  the  rent  which  the 
court  directed  to  be  paid. 

5th.  That  the  statute  applies  to  all  cases  where,  under  an 
execution,  property  is  seized  on  demised  premises,  on  which 
the  landlord  had  a  right  to  distrain ;  no  matter  to  whom  the 
property  belongs,  or  against  whom  the  execution  may  haye 
issued. 

By  the  court, 

JUDGMENT  RBYERSED. 
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The  State  of  Maryland  vs.  The  Baltimore  and  Ohio 
Rail-road  Company. — December,)! 847. 

The  Board  of  Directors  of  the  Baltimore  and  Ohio  RmUroad  Company  having 
api^ed  1^146,816  of  the  net  revenue  of  the  Company  for  the  year  1846,  to  the 
re-construction  of  the  road  between  Harpir't  Ferry  and  BalHmore,  and  for 
machinery  and  other  purposes,  leaving  a  cash  balance  of  only  $90,504,  and 
designing  to  reimburse  the  stockholders  for  the  amount  so  applied,  in  No- 
vember, 1846,  declared  a  dividend  of  three  dollars  per  share,  payable  on  and 
siter  the  20th  of  that  month,  as  follows :  to  all  stockholders  of  less  than  fifty 
shares,  cash ;  to  all  of  fifty  shares  and  over,  one  dollar  per  share  in  cash,  and 
two  dollars  per  share  in  the  Company's  bonds,  bearing  interest  payable  quar- 
terly, and  redeemable  in  twenty  years,  and  deliverable  to  the  stockholders  at 
the  office  of  the  Company.  The  State  being  a  stockholder  to  the  amount  of 
five  thousand  shares,  refused  to  receive  the  dividend  as  declared  by  the  Com- 
pany, and  instituted  an  action  of  auumpsit,  to  recover  the  amount  of  Uu-ee 
per  cewL  in  money.    Held, 

That  by  the  14th  section  of  its  charter,  (act  of  1836,  ch.  123,)  the  President 
and  Directors  of  said  Company;  were  invested  with  aU  the  rights  and  powers 
neeeeetirif  to  the  conetruction  and  repair  of  a  RaU-road  from  the  city  of  BalH' 
Imare  to  the  Ohio  River,  and  had  a  right  to  expend  any  part  of  its  revenue 
for  the  re-construction  of  the  road. 

That  the  Company  could  make  such  expenditure  absolutely,  and  without  being 
bound  to  refund,  or  they  might  appropriate  and  agree  to  refund  to  the  stock- 
holders in  their  discretion. 

Under  the  19th  section  of  the  charter,  the  Directors  are  bound  to  divide  only 
such  part  of  the  net  profits  as  they  may  deem  proper, — ^and  their  judgment 
of  what  is  proper  is  conclusive  upon  the  stockholders. 

They  can  apply  any  portion  of  the  net  profits  not  divided,  to  any  Intimate 
purpose  of  the  Company. 

In  all  questions  of  power  arising  under  an  act  of  Assembly,  granting  a  franchise 
of  this  description,  the  test  of  the  existence  of  tiie  power  is  to  be  found  in 
the  inquiry,  whether  the  same  is  expressly  granted,  or  whether  it  is  incidental 
to  any  express  grant  of  power,  and  necessary  to  its  accomplishment. 

The  established  rule,  that  every  corporation  is  limited  in  its  powers  by  the  ob- 
ject to  be  accomplished ;  and  if  there  be  a  specification  of  the  means  for  ac- 
complishing a  particular  object,  then  such  specification  excludes  all  others, 
is  admitted,  but  is  net  considered  as  applicable  to  this  case. 

The  13th  section  of  this  charter,  giving  the  power  to  increase  the  capital  stock 
on  the  terms  therein  mentioned,  and  to  borrow  money — however  it  may 
exclude  other  means  of  accomplishing  the  construction  of  the  road — is  no 
limitation  of  the  grant  of  aU  poioere,  limited  only  by  their  necessity,  con- 
ferred by  the  14th  sec. 

The  design  of  the  19th  sec.  was  to  define  what  was  to  be  the  subject  of  the 
dividend,  and  to'  prescribe  the  mode  of  dividing  among  the  stockholders,  and 
to  allow  a  dividend  from  time  to  time,  if  the  President  and  Directors  deemed 
it  proper;  but  if,  in  the  honest  discharge  of  their  duties,  they  deemed  that 
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the  net  profits  should  be  otherwise  applied  to  farther  the  objects  of  the  act 
of  incorporation,  they  were  at  liberty  to  withhold  a  dividend. 

The  ISth  8e<^.  authorizing  the  purchase  of  motive  power,  &c.  with  the  funds  of 
the  Company,  to  be  placed  on  any  RaU-road  constrtided  by  them  vnder  the  ad^ 
confers  the  same  authority  as  if  there  had  been  a  general  power  to  purchase, 
without  any  reference  to  the  funds  of  the  Company,  and  does  not  mihtale 
against  the  construction  above  given  to  the  14th  sec. 

The  tnie  construction  of  the  9th  sec.  of  the  act  of  18S5,  ch.  895,  which  guar- 
antees to  the  State  the  payment  of  the  interest  on  the  instalments  advanced 
by  her  on  the  stock  subscribed  for  under  that  act,  is  that  this  guarantee  is  to 
be  satisfied  out  of  the  gro99  profits  of  the  Company :  and  this  guarantee  is  in  no 
manner  impaired  by  the  act  of  1338,  ch.  886. 

The  State  was  not  bound  to  receive  these  bonds,  (though  if  accepted,  they  would 
have  been  valid  in  her  hands,)  but  mi^ht  treat  the  dividend,  so  far  as  it  pro- 
posed their  delivery,  as  illegal, — and  she  has  a  remedy  commensurate  with 
the  injury  thereby  sustained,  but  not  in  the  form  of  an  action  of  general 
indebitatus  assumpsit. 

By  instituting  this  form  of  action,  the  State  affirmed  the  dividend,  and  most 
take  it  as  it  is.  Hence,  she  cannot  recover  the  $15,000  in  this  suit,  because 
the  dividend  declared  did  not  profess  to  be  a  dividend  to  that  extent  in  money. 

The  relation  of  trustee  and  cestui  que  trust  exists  in  a  qualified  sense,  as  between 
the  directors  and  the  stockholders,  and  the  funds  in  the  hands  of  the  former 
in  which  the  latter  have  an  interest,  cannot  be  sued  for  in  this  form  of  action, 
unless  a  dividend  has  been  declared. 

The  charter  of  the  Company  does  not  justify  the  discrimination  made  between 
the  larg^  and  small  stockholders,  giving  to  the  latter  three  per  cent,  in  money, 
and  to  the  former,  money  and  bonds. 

There  can  be  no  recovery  in  this  case  of  the  $5,000,  which  was  the  amount  of 
the  cash  dividend  payable  to  the  State,  there  having  been  no  demand  for 
payment  thereof,  either  of  the  Company,  or  its  authorized  agents ;  such  pre* 
vious  demand  being  clearly  necessary  to  maintain  this  suit 

The  establishment  of  the  principle,  that  suits  could  be  instituted  without  de> 
mand,  for  dividends  declared  by  banking  and  other  corporations,  would 
greatly  impair  the  value  of  stocks  held  therein. 

Interest  will  not  be  chargeable  against  an  incorporation  on  dividends  declared, 
nor  will  limitations  run  until  demand  made. 


Appeal  from  Bdllimore  County  Court. 

By  a  resolution  of  tlie  General  Assembly  of  Maryland,  passed 
at  its  December  session,  1846,  the  Attorney  General  was  di- 
rected to  institute  suit  against  the  Ballimore  and  Ohio  Rail-rood 
Company,  to  recover  the  dividend  of  $15,000,  which  had  been 
declared  by  that  Company,  payable  in  part  in  the  bonds  of 
said  Company.      An  action  of  general  indebiiaius  assumpfU 
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was  accordingly  docketed,  by  consent  of  parties,  in  BalHmore 
County  Court  at  its  May  term,  1847,  by  the  appellant  against 
the  appellee.  The  declaration  contained  the  common  money 
counts,  and  a  count  upon  an  account  stated, — to  which  the  de- 
fendant, the  appellee,  pleaded  non-assumprit.  At  the  trial,  the 
plaintiff,  to  maintain  the  issue  on  its  part,  offered  in  evidence 
the  advertisement,  admitted  to  have  been  published  by  the 
authority  and  direction  of  the  defendant  in  the  ^^Baltimore  Pa* 
tru^y^  which  is  recited  in  the  opinion  of  the  court 

It  was  also  admitted,  that  the  plaintiff  was  at  the  time  when 
said  dividend  was  declared,  the  holder  of  five  thousand  shares 
of  the  capital  stock  of  the  Baltimore  and  Ohio  RaU-road 
Company, 

The  plaintiff  further  offered  in  evidence,  the  Twentieth  An- 
nual Report  of  the  President  and  Directors  to  the  stockholders 
of  the  defendant.  The  letter  of  Mr.  McLane^  President  of 
said  Company,  to  Thomas  Donaldson^  Esq.  and  the  resolution, 
No.  65,  of  the  legislature  of  Maryland  of  December  session, 
1846;  all  which  are  sufficiently  stated  in  the  opinion  of  the 
court. 

The  defendant  then  offered  the  charter  of  the  Baiiimore  and 
Ohio  Railroad  Company^  (act  of  1826,  ch.  123,)  and  its  sup* 
plements.  They  also  offered  in  evidence  an  extract  from  the 
proceedings  of  the  meeting  of  the  Board  of  Directors,  de* 
daring  the  dividend,  by  which  it  appears  the  following  reso- 
lution was  passed  on  the  26th  November,  1846,  without  a 
division : — 

^^Resolved^  that  a  dividend  of  three  per  cent,  be  declared  on 
the  stock  of  the  Company,  to  be  paid  to  all  stockholders  own- 
ing on  the  first  day  of  the  present  month  less  than  fiRy  shares, 
in  cash ;  and  to  all  stockholders  holding  fiily  or  more  shares, 
one'Hhird  of  the  amount  in  cash,  and  two-thirds  of  the  amount 
in  bonds,  to  be  issued  in  accordance  with  the  resolution  of 
the  board,  passed  on  the  3d  December,  1845,  authorizing  the 
issue  of  bonds ;  and  also  of  another  resolution  on  the  first  day 
of  the  present  month,  and  that  said  dividend  be  payable  on 
the  20th  November  next.^' 
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They  also  proved  thai  at  the  time  the  dividend  was  declared, 
there  were  present  at  the  meeting  six  of  the  Directors  on  the 
part  of  the  State.  They  further  proved  that  the  money  to 
pay  the  cash  part  of  the  said  dividend,  was  deposited  at  the 
Commercial  and  Farmers^  Bank^  to  be  paid  to  all  stockholders 
who  might  demand  the  same — and  that  the  certificates  of  stock 
were  in  readiness  for  delivery  for  the  other  portion  of  said 
dividend  at  the  office  of  the  Company  in  BaUimorty — and  that 
all  the  stock  had  been  issued  and  delivered  to  the  stockholders, 
in  accordance  with  the  terms  of  the  resolution  declaring  the 
dividend,  except  the  stock  that  was  payable  to  the  State ;  and 
also  that  the  entire  dividend  in  cash  had  been  paid,  except 
the  Staters  portion  and  some  small  sums  not  called  for,  but  not 
exceeding  what  usually  remains  unpaid  for  a  longer  or  shorter 
time  after  every  dividend. 

The  defendant  further  offered  in  evidence  the  message  of 
the  Governor  to  the  legislature  of  1846-'7,  and  the  proceed- 
ings of  the  annual  meeting  of  the  stockholders  of  the  BaUimore 
and  Ohio  Rail-road  Company ^  held  in  October,  1846,  accept- 
ing the  annual  Report  of  the  President. 

Whereupon,  the  plaintiff  prayed  the  opinion  and  directioo 
of  the  court  to  the  jury,  as  follows : — 

1st.  That  the  President  and  Directors  of  the  BaUimore  and 
Ohio  RaiUroad  Company  had  not,  under  their  charter,  the 
right  to  appropriate  and  expend  the  revenue  of  the  road  for 
1846,  or  any  part  thereof,  for  the  re-construction  of  the  road, 
under  the  resolution  passed  by  the  board  on  the  5th  Janaarj, 
1846;  and  that  the  portion  of  the  revenue,  as  expended  by 
the  board,  constituted  a  part  of  the  net  profits  of  the  road  for 
the  year  1846,  of  which  the  dividend  for  that  year  was  to  be 
declared  and  made  under  the  19th  sec.  of  the  defendants' 
charter.' 

2d.  If  the  jury  shall  find  from  the  evidence,  that  the  Presi- 
dent and  Directors  of  the  BaUimore  and  Ohio  RaiUroad  Com- 
pany did,  out  of  the  net  profits  of  the  road  for  the  year  1846, 
in  October  in  that  year,  declare  a  dividend  of  three  dollars 
per  share  on  their  capital  stock,  payable  in  the  mode  set 
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out  in  their  advertisement,  offered  in  evidence  by  the  plaintiff; 
and  that  the  State  was  on  the  Ist  October,  a  holder  of  five 
thousand  shares  of  said  stock ;  that  then  the  mode  of  payment 
specified  in  said  advertisement  is  not  obligatory  on  the  plain- 
tiff, and  the  plaintiff  is  entitled  to  recover  the  whole  of  its 
dividend  on  said  stock  in  money. 

Sd.  If  the  jury  shall  find  from  the  evidence  that  the  Presi- 
dent and  Directors  of  the  BaUimore  and  Ohio  Rail-road 
Compatty  did,  in  October,  1846,  declare  a  dividend  of  tliree 
dollars  per  share  on  the  capital  stock  of  said  Company,  and 
made  the  same  payable  in  the  mode  specified  in  the  adver- 
tisement offered  in  evidence  by  the  plaintiff;  and  shall  also 
find  that  the  net  profits  of  the  said  Company  for  that  year, 
received  by  the  President  and  Directors,  were  more  than  suffi- 
cient to  pay  said  dividend ;  and  that  the  plaintiff  was  a  holder 
of  five  thousand  shares  of  said  stock  on  the  1st  October,  1846 ; 
that  then  the  plaintiff  is  entitled  to  recover  the  whole  of  its 
said  dividend,  although  the  jury  shall  believe  that  at  the  time 
when  said  dividend  was  declared,  the  said  President  and  Di- 
rectors had  not  sufficient  cash  on  hand  to  pay  the  same. 

4th.  If  the  jury  shall  find  from  the  evidence,  that  the 
President  and  Directors  of  the  BaUimore  and  Ohio  RaiUroad 
Company  did,  in  October,  1846,  declare  a  dividend  of  three 
dollars  per  share  on  the  capital  stock  of  said  Company,  and 
made  the  same  payable  in  the  mode  specified  in  the  adver- 
tisement offered  in  evidence  by  the  plaintiff;  and  that  the 
plaintiff  was  on  the  1st  October,  1846,  a  holder  of  five  thou- 
sand shares  of  said  stock ;  that  then  the  plaintiff  is  entitled  to 
recover  in  this  action  the  whole  of  its  said  dividend  in  money. 

And  the  defendant  prayed  the  opinion  and  direction  of  the 
court  to  the  jury  as  follows : — 

1st.  That  the  Company  had  a  right  to  appropriate,  as  they 
did,  ^146,816  to  the  purposes  of  the  road,  as  stated  in  the 
annual  report  of  defendant  offered  in  evidence  by  plaintiff. 

2d.  That  it  was  the  right  of  the  Company  by  its  Directol^, 
to  make  such  appropriations  absolutely,  and  without  being 
bound  to  refund  the  same  to  the  stockholders,  or  to  appro- 
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priate  and  agree  to  refund  it  to  the  stockholders,  in  their 
discretion. 

3d.  That  under  the  19lh  sec.  of  the  charter,  the  Directors 
are  only  bound  to  divide,  annually  or  semi-annually,  such  por- 
tion of  the  net  profits  of  the  Company  as  they  may  deem 
proper, — and  that  their  judgment  of  what  is  proper  is  con- 
clusive upon  the  stockholders. 

4th.  That  whatever  amount  of  net  profits  is  not  from  time 
to  time  divided,  but  retained  by  the  board  in  the  exercise  of 
their  judgment,  under  the  authority  vested  in  them  by  said  19th 
sec.  they  have  a  right  to  apply  to  any  of  the  legitimate  par- 
poses  of  the  Company. 

5th.  That  the  defendant  having  offered  to  pay  the  dividend 
which  was  declared  in  the  mode  in  which  it  was  made  paya- 
ble, and  the  plaintiff  having  refused  so  to  receive  it  in  that 
mode,  or  to  receive  any  less  sum  in  cash  than  $15,000,  if  the 
jury  find  that  the  plaintiff  did  so  refuse,  the  plaintiff  cannot 
recover  in  this  case  even  the  amount  which  was  made  payable 
in  cash. 

And  the  plaintiff  then  offered  the  following  addifional 
prayer : — 

The  plaintiff  wishes  the  court  further  to  instruct  the  jnry, 
that  under  the  fifth  prayer  of  the  defendant,  they  must  find  an 
actual  offer  on  the  part  of  the  defendant,  and  an  actoal 
refusal  on  the  part  of  the  plaintiff,  mutually  communicated, 
the  one  to  the  other;  and  that  the  mere  publication  of  the 
said  advertisement  given  in  evidence,  although  the  same  was 
known  to  the  plaintiff,  is  not  a  sufficient  offer,  nor  the  meaning 
of  said  prayer:  and  the  mere  determination  of  the  treasurer, 
not  to  take  the  dividend  as  declared,  and  the  communication  of 
that  determination  by  him  to  the  legislature,  is  not  a  sufficient 
refusal  within  the  meaning  of  said  prayer. 

And  the  court  rejected  and  refused  all  the  prayers  offered 
on  the  part  of  the  plaintiff,  and  granted  all  offered  by  the  de- 
fendant: to  which  rejection  and  refusal  of  the  plaintiff's 
prayers,  and  to  the  granting  of  the  said  prayers  of  defendant, 
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the  plaiDtiff  excepted,  and  the  verdict  and  judgment  being  for 
the  defendant,  the  plaintiff  appealed. 

The  sections  of  the  charter  of  the  BaUimore  and  Ohio  Rail 
Company^  specially  referred  to  in  the  opinion  of  the  court,  are 
as  follows : — 

13.  And  be  it  efiacted,  That  if  the  capital  stock  of  said  Com- 
pany shall  be  deemed  insufficient  for  the  purposes  of  this  act, 
it  shall  and  may  be  lawful  for  the  President  and  Directors 
of  said  Company,  or  a  majority  of  them,  from  time  to  time,  to 
increase  the  said  capital  stock  by  the  addition  of  as  many 
shares  as  they  may  deem  necessary,  for  winch  they  may,  at 
their  option,  cause  subscriptions  to  be  received  in  the  manner 
prescribed  by  them,  or  may  sell  the  same  for  the  benefit  of  the 
Company,  for  any  sum  not  under  their  par  value ;  and  that 
they,  or  a  majority  of  them,  shall  have  power  to  borrow  money 
for  the  objects  of  this  act,  to  issue  certificates  or  other  evi- 
dences  of  such  loans,  and  to  pledge  the  property  of  the  Com« 
pany  for  the  payment  of  the  same,  and  its  interest. 

14.  And  be  it  enacted^  That  the  President  and  Directors 
of  said  Company  shall  be,  and  they  are  hereby  invested  with 
all  the  rights  and  powers  necessary  to  the  construction  and 
repair  of  a  Rail-road  from  the  city  of  BaUimore,  to  some  suita* 
ble  point  on  the  Ohio  Rivery  to  be  by  them  determined,  not  ex- 
ceeding mfy-nx  feet  wide,  with  as  many  sets  of  tracks  as  the 
said  President  and  Directors,  or  a  majority  of  them,  may  deem 
necessary ;  and  they,  or  a  majority  of  them,  may  cause  to  be 
made,  or  contract  with  others  for  making  said  Rail-road,  or 
any  part  of  it;  and  they,  their  agents,  or  those  with  whom 
they  may  contract  for  making  any  part  of  the  same,  or  their 
agents  may  enter  upon,  and  use  and  excavate  any  land  which 
may  be  wanted  for  the  site  of  said  road,  or  the  erection  of 
warehouses,  or  other  works  necessary  to  said  road,  or  for  any 
other  purpose  necessary  or  useful  in  the  construction  or  repair 
of  said  road,  or  its  works ;  and  that  they  may  build  bridges, 
may  fix  scales  and  weights,  may  lay  rails,  may  take  and  use  any 
earth,  timber,  gravel,  stone,  or  other  materials,  which  may  be 
wanted  for  the  construction  or  repair  of  any  part  of  said  road, 
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or  any  of  its  works,  and  may  make  and  contract  all  works 
whatsoever,  which  may  be  necessary  and  expedient  in  order 
to  the  proper  completion  of  said  road ;  and  that  they,  or  a 
majority  of  them,  may  make,  or  cause  to  be  made,  lateral  Rail- 
roads in  any  direction  whatsoever,  in  connection  with  said  Rail* 
road  from  the  City  of  BaUimore  to  the  Ohio  River ^  and  in  the 
construction  of  the  same  or  their  works,  shall  have,  possess, 
and  may  exercise  all  the  rights  and  powers  hereby  given  to 
them,  in  order  to  the  construction  or  repair  of  the  said  Rail- 
road from  the  city  of  BaUimore  to  the  Ohio  River. 

IS.  ^nd  be  it  enacted^  That  the  said  President  and  Direc- 
tors, or  a  majority  of  them,  shall  have  power  to  purchase  with 
the  funds  of  said  Company,  and  place  on  any  Rail-road  cod- 
structed  by  them  under  this  act,  all  machines,  wagons,  vehicles, 
or  carriages  of  any  description  whatsoever,  which  they  may 
deem  necessary  or  proper  for  the  purposes  of  transportation  on 
said  road ;  and  they  shall  have  power  to  charge  for  tolls  apoo 
(and  the  transportation  of  persons,)  goods,  produce,  mercbao* 
dize,  or  property  of  any  kind  whatsoever  transported  by  them 
along  said  rail-way  from  the  city  of  BaUimore  to  the  Ohio 
Rioerj  any  sum  not  exceeding  the  following  rates,  &c.;  and 
that  the  said  road  or  roads,  with  all  their  works,  improvements 
and  profits,  and  all  the  machinery  of  transportation  used  on 
said  road,  are  hereby  vested  in  the  said  Company  incorporated 
by  this  act,  and  their  successors  forever;  and  the  shares  of 
the  capital  stock  of  the  said  Company  shall  be  deemed  and 
considered  personal  estate,  and  shall  be  exempt  from  the  im- 
position of  any  tax  or  burthen  by  the  States  assenting  to  this 
law. 

1 9.  Md  be  it  enacted^  That  the  said  President  and  Directors 
shall  annually,  or  semi-annually,  declare  and  make  such  divi« 
dend,  as  they  may  deem  proper,  of  the  net  profits  arising  from 
the  resources  of  the  said  Company,  after  deducting  the  neces- 
sary current  and  probable  contingent  expenses ;  and  that  tbey 
shall  divide  the  same  amongst  the  proprietors  of  the  stock  of 
said  Company,  in  proper  proportions  to  their  respective  shares. 
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The  9th  sec.  of  the  act  of  1835,  eh.  39,  containing  a  guar^ 
antee  to  the  State,  is  as  follows: — 

Sec  9.  Afid  be  it  enaeUdj  That  before  any  subscription  shall 
be  made  to  the  capital  stock  of  the  said  Baltimore  and  Ohio 
Rcdl^road  Company^  under  and  by  virtue  of  this  act,  the  stock* 
holders  of  said  Company  shall,  in  general  meeting  assembled, 
stipulate,  agree  and  bind  the  said  Company  by  a  proper  in- 
strument of  writing,  signed  by  tlie  President,  and  under  the 
corporate  seal  thereof,  to  be  lodged  with  the  Treasurer  of  the 
Western  Skore^  to  guarantee  to  the  State  of  Maryland^  a  Aer  the 
expiration  of  three  years  from  the  payment  by  the  State,  of  each 
of  the  instalments  on  the  stock  hereby  authorized  to  be  made  to 
the  stock  of  said  Company,  the  payment  from  that  time  out 
of  the  profits  of  the  work,  of  six  per  cent,  per  annum,  payable 
semi-annually,  on  the  amount  of  money  which  shall  be  paid 
to  said  Company,  under  and  by  virtue  of  this  act,  until  the  clear 
annual  profits  of  the  said  Rail-road  shall  be  more  than  suffi- 
cient to  discharge  the  interest  which  it  shall  be  liable  so  to  pay 
to  the  State  of  Maryland,  and  shall  be  adequate  to  a  dividend 
of  six  per  cent,  per  annum  among  its  stockholders,  and  there- 
after, the  State  shall,  in  reference  to  the  stock  so  subscribed 
for,  and  on  so  much  thereof  as  the  State  may  hold,  be  entitled 
to  have  and  receive  a  perpetual  dividend  of  six  per  cent,  per 
annum  out  of  the  profits  of  the  work,  as  declared  from  time  to 
time,  and  no  more,  and  all  and  so  much  of  such  annual  profits 
as  shall  exceed  six  per  cent,  shall  be  distributed  to  the  other 
stockholders,  according  to  their  several  interests  in  the  said 
Company;  and  in  consideration  of  the  interest  so  to  be  se- 
cured to  the  State,  the  said  BalUmore  and  Ohio  RaiUrocLd 
Company  shall  be,  and  they  are  hereby  authorized,  in  addition 
to  the  charge  now  authorized  to  be  made  by  said  Company,  for 
the  transportation  of  passengers,  to  increase  the  price  or  charge 
for  such  transportation,  to  any  amount  not  exceeding  one  cent 
per  mile  for  each  person  passing  on  said  road:  and  the  Eastern 
Shore  RaiUroad  Company^  the  Maryland  Canal  Company^  and 
the  Annapolis  and  Potomac  Canal  Company  strt  hereby  respec- 
tively required  as  a  condition  precedent  to  the  subscriptions  by 
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this  act,  authorized  to  said  Companies  respectiirely,  to  enter 
into  covenants  with  the  State  of  Maryland^  under  the  corpo- 
rate seal  of  each  of  said  Companies  respectively,  to  pay  to 
the  State  of  Maryland^  semi-annually,  by  each  of  said  Com- 
panies respectively,  out  of  the  profits  of  said  respective  works, 
a  sum  equal  in  amount  to  the  sum  of  six  per  cent  per  annum, 
on  the  subscriptions  authorized  by  this  act,  to  be  made  on 
certain  other  conditions  to  the  capital  stock  of  the  said  respec- 
tive Companies;  such  payments  of  interest  not  to  be  made  to 
the  State,  until  the  expiration  of  three  years  from  the  payment 
of  each  instalment  on  the  subscription  to  the  respective  Com- 
panies aforesaid,  and  any  excess  of  dividends  on  the  capital 
stock  of  the  State,  in  either  of  said  Companies,  above  six  per 
cent,  per  annum,  shall  be  distributed  to  the  other  stockholders 
of  the  Company  declaring  such  excess  of  dividend. 

The  cause  was  argued  before  Archer,  C.  J.,  Dobsbt, 
Chambers,  Magruder  and  Martin,  J. 

By  Geo.  R.  Richardson,  JlUomey  General^  and  J.  Nevett 
Steele  for  the  appellant 

By  Reverdy  Johnson  and  John  Nelson  for  the  appellee. 

On  the  14th  February,  1848,  before  the  final  decision  of  the 
case,  the  following  opinion  and  suggestion  was  filed  by  the 
court : — 

"We  are  of  opinion  that  power  is  conferred  on  the  President 
and  Directors  of  the  Bahimore  and  Ohio  Rail-road  Campanyy 
by  its  charter,  to  apply  the  revenues  of  the  Company  to  the 
extension  of  the  road  to  its  terminus  on  the  Ohio  Riverj  and 
that  it  has  power  to  apply  its  revenues  to  the  re-construction 
of  any  part  of  the  road;  that  it  has  power,  in  its  discretion,  to 
declare  dividends  on  the  net  profits  of  the  road,  or  it  may  apply 
said  net  profits  to  construction  or  re-construction,  or  gener- 
ally, to  the  prosecution  of  the  objects  of  the  charter.  That  sach 
determination  does  not  affect  the  guarantee  of  the  Slate  on  her 
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$3,000,000  loan  to  said  Company,  provided  for  by  the  act  of 
1835,  oh.  395,  because,  by  a  proper  construction  of  the  acts  of 
Assembly  in  relation  thereto,  that  guarantee  is  to  be  satisfied 
out  of  the  gross  profits  of  the  Company,  before  any  portion  of 
the  profits  can  be  applied  to  the  extension,  or  re-construction 
of  the  road,  or  its  repair.  That  the  Company,  as  is  conceded, 
in  making  a  dividend,  has  no  power  to  discriminate  between 
lis  stockholders. 

^^Tbat  if  the  State  could  recover  her  claim  of  $15,000  in  this 
suit,  no  demand  on  the  Company,  previous  to  the  suit,  was  ne- 
cessary to  enable  it  to  maintain  this  suit.  That  if  the  claim  of 
the  State  should  be  limited  to  $5,000,  then  the  State  could 
not,  in  this  action,  recover  the  said  sum  of  $5,000,  without  a 
previous  demand. 

^'  For  the  present,  the  court  do  not  propose  to  decide  whether 
the  State  can  recover  the  whole  sum  of  $15,000  claimed  in 
this  suit  We  propose  to  postpone  the  consideration  of  this 
question,  so  important  to  the  public,  the  bondholders,  and  the 
corporation,  in  the  hope  that  the  legislature  may,  by  its  action 
on  the  part  of  the  State,  consent  to  accept  these  bonds,  and 
that  they  may  by  law  declare  such  dividends  on  bonds  in  fu- 
ture, illegal,  which  if  accepted  by  the  Company,  would  be 
binding  upon  it. 

^^  Should  nothing  be  done  by  the  General  Assembly  in  refer- 
ence to  this  recommendation,  which  the  court  respectfully 
make,  we  shall,  at  the  next  term  of  this  court,  proceed  to  de- 
cide this  question,  and  in  the  opinion  we  shall  pronounce,  we 
shall  give  the  reasons  which  shall  govern  us  upon  this  and  upon 
all  the  points  in  the  record. 

"  The  clerk  of  the  court  is  directed  to  transmit  a  copy  of  the 
above  to  the  President  of  the  Senate,  the  Speaker  of  the  Flouse 
of  Delegates,  and  the  President  of  the  BaUimare  and  Ohio 
Rail-road  Company."*^ 

A  duly  certified  copy  of  the  following  resolutions  of  the 
General  Assembly  in  reply  to  the  above,  passed  February  2Sd, 
1848,  was  sent  to  the  court,  and  filed  in  the  cause  on  the  1st 
March,  1848:— 
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^^  Whereas,  byreeolution  No.  65  of  December  session,  1846, 
the  Attorney  General  vvas  directed  to  institate  suit  against  the 
Ballimare  and  Ohio  Railroad  Company^  to  recover  the  divi- 
dend of  $15,000  which  had  been  declared  by  that  Company, 
payable,  in  part,  in  the  bonds  of  said  Company ;  and  whereas, 
it  is  understood,  that  said  suit  was  brought,  as  directed  by 
said  resolution,  and  that  the  same  has  been  fully  argued  in  the 
Court  of  Appeals  at  the  present  term,  and  inasmuch  as  the 
State  has  incurred  the  whole  expense  incident  to  the  decision 
of  this  question,  it  is  therefore 

^^Resolved^  That  it  would  be  unjust  to  the  State  to  take  the 
bonds  of  this  Company  for  the  dividend  declared,  provided, 
the  State  should  be  entitled  to  receive  said  dividend  in  money. 

^^And  whereas,  in  the  view  that  the  legislature  will  not  agaio 
assemble  for  two  years,  it  is  important  that  the  legislature 
should  decide  at  the  present  session  upon  the  course  which 
the  interest  of  the  State  will  make  advisable  in  reference  to 
said  dividend, — therefore^ 

^^Be  it  further  resolvedj  by  the  Generai  Assembly  of  Maryland  j 
That  the  Court  of  Appeals  be  respectfully  requested  to  decide 
fully,  all  the  questions  which  are  presented  for  their  decision 
in  said  case,  in  time  to  enable  this  legislature  to  act  upon  the 
subject  of  said  dividend,  after  the  delivery  of  such  opinion  by 
the  court 

^^Resolvedy  That  a  certified  copy  of  the  aforegoing  preamble 
and  resolutions  be  sent  to  the  judges  of  the  Court  of  AppeaU, 
immediately  after  the  passage  hereof." 

On  the  4th  March,  the  following  opinion  and  order  of  the 
court  was  filed: — 

*^  We  are  of  opinion  that  if  the  State  had  accepted  the  bonds, 
they  would  have  been  valid  in  her  hands;  but  the  State  hav- 
ing refused  to  accept  its  quota  of  the  dividend  declared,  in 
the  manner  it  was  declared,  has  a  remedy  commensurate  with 
the  injury  she  may  have  sustained  in  consequence  of  such  a 
declaration  of  dividend.  But  what  shall  be  the  remedy  of  the 
State,  as  the  question  has  not  been  discussed,  and  is  not  be- 
fore us,  we  forbear  to  decide. 
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^'  Id  this  action  of  general  indebitatus  assumpritj  there  can  be 
DO  recovery  of  the  $15,000,  because  there  was  not  money  In 
hand  to  divide  that  sum,  and  the  dividend  declared  did  not 
profess  to  b^  a  dividend  to  that  extent  in  money.'^ 

JUDGMENT  AFFIRMED. 

The  opinion  of  the  court  was  afterwards  delivered  at  length, 
as  follows : — 

JuDOE  Chambbra  dissented  in  part,  and  delivered  the  fol- 
lowing opinion : — 

I  do  not  concur  in  that  portion  of  the  opinion  expressed  by 
the  majority  of  the  court,  which  decides  the  right  of  the  State 
to  recover;  or  that  which  decides  upon  the  contingent  validity 
of  the  bonds  issued  or  executed  by  the  Company  to  the  State, 
for  S10,000. 

The  questions,  (in  reference  to  this  part  of  the  case,)  in- 
volved in  the  record  and  argued  at  the  bar,  were,  first,  whether 
the  act  of  the  Board  of  Directors  in  declaring  a  dividend  in 
part  payable  in  bonds,  was  a  lawful  exercise  of  authority,  and 
obligatory  on  the  State ;  and  if  not,  then  whether  the  present 
action  could  be  sustained  by  the  State,  for  the  $10,000,  the 
nominal  value  of  the  bonds. 

The  court  has  declared,  that  ^^no  discrimination  can  be 
made  between  stockholders,  in  making  a  dividend.^' 

It  would  seem  to  follow,  necessarily,  from  this  position,  that, 
in  this  instance,  the  issue  of  bonds  was  unauthorized ;  and,  if 
the  President  and  Directors,  by  their  charter,  had  no  authority 
to  issue  the  bonds,  they  are  not  obligatory  on  the  stockholders, 
for  whom  the  Directors  were  trustees. 

The  argument  was  not  at  all  directed  to  maintain,  or  deny, 
the  right  of  the  State  to  recover  the  specific  sum  of  $10,000, 
or  any  other  sum,  in  any  form  of  action  other  than  that  resorted 
to,  and  without  the  aid  of  an  argument  I  am  unwilling  to  go 
beyond  the  points  necessarily  arising  in  the  cause,  to  decide 
questions,  in  regard  to  which  difficulties  are  apparent  to  my 
mind. 
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Mag&uder,  J.,  delivered  bis  opinion  as  follows: 

The  resolution  of  the  Board  of  Directors,  declaring  a  diiri- 
dend  payable  partly  in  bonds,  and  in  part  in  money,  is  in  this 
suit  made  the  plaintiff's  cause  of  action ; — the  evidence  of  its 
claim. 

The  court  has  already  decided,  that,  in  this  suit,  the  plaintiff 
cannot  recover  the  $5,000,  for  the  reasons  then  stated. 

I  am  further  of  opinion,  that  the  State  cannot  recover  the 
$15,000,  and  this  for  the  reasons  stated  by  a  majority  of  the 
court,  and  that  the  judgment  of  the  court  below  must  be  af- 
firmed. 

It  was  because  of  the  difficulties  that  this  proceeding,  on  the 
part  of  the  Board  of  Directors  presents,  and  the  very  many 
important  and  interesting  questions,  to  which  that  proceeding 
might  give  rise,  that  I  united  with  my  brethren  in  advising  the 
course,  which  was  suggested  by  us  a  few  days  since.  If  it  had 
been  adopted,  it  would  have  obviated  the  difficulties  and  the 
evils  which  too  much  discussion,  or  too  much  opinion,  per- 
haps, will  cause,  and  prevent  any  such  evils  in  future. 

Disappointed  in  this,  I  can  only  say  that  the  judgment  most 
be  affirmed. 

Archer,  C.  J.,  delivered  the  opinion  of  this  court 

The  following  paper,  purporting  to  be  a  declaration  of 
dividend,  made  by  the  defendant  in  this  case,  has  given  rise  to 
the  present  controversy. 

c(  Office  of  the  Baltimore  and  Ohio  R.  R.  CompV, 

JVovember  4th,  1846. 
^^  The  President  and  Directors  have  declared  a  dividend,  on 
the  stock  of  the  Company,  as  standing  on  the  books  on  the  first 

day 1846,  of  three  dollars  per  share,  payable  on  and 

after  Friday,  the  20th  day  of  the  present  month,  in  the  manner 
following,  to  wit :  to  all  stockholders  of  less  than  fifly  shares, 
cash,  at  the  Commercial  and  Farmers^  Bank;  and  to  all  stock- 
holders of  fifty  shares  and  over,  one  dollar  per  share  in  cash,  at 
the  Commercial  and  Farmers^  Bank^  and  two  dollars  per  share 
in  the  Company's  bonds,  bearing  interest  payable  quarterly,  re- 
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deemable  io  twenty  years,  and  deliverable  to  the  stockholders 
at  the  office  of  the  Company.  J.  J.  Atkinson,  Sec^y.'^ 

The  Twentieth  Annual  Report  of  the  Company,  offered  ia 
evidence  in  this  case,  furnishes  the  basis  and  the  reasons  which 
actaated  the  Company  in  the  above  proceeding.  In  this  re- 
port it  is  said,  that  the  net  revenue,  including  the  receipts  from 
the  coal  trade,  after  deducting  the  expenses  of  working  and 
keeping  the  road  in  repair,  amounted  to  the  sum  of  $440,475  S4. 
Of  this  sum,  however,  besides  $65,749  64,  (being  principal 
and  interest,  and  premium,  in  sterling  bills,)  on  account  of  the 
debt  due  the  Menn.  Baringi,  there  have  been  applied,  during 
the  year,  to  the  re-construction  of  the  road,  and  to  the  con-> 
struction  of  burthen  cars  adapted  to  the  general  trade,  to  im- 
provements at  the  depots,  and  to  right  of  way,  to  the  purchase 
of  locomotive  engines,  and  to  the  construction  of  water  stations, 
to  the  purchase  of  additional  power  and  machinery  for  the  ac- 
commodation of  an  increasing  coal  trade,  and  on  account  of  a 
subscription  on  behalf  of  the  Company,  to  the  capital  stock  of 
the  PUtihurgh  and  CanmeUstrille  RaU-roadj  the  further  sum  of 
|284,184  76,  making  together  $849,934  40,  and  leaving,  of 
the  net  revenue  of  the  year,  at  the  disposal  of  the  Board,  the 
sum  of  $90,540  94,  or  about  one  and  a  quarter  per  cent. 

It  appears,  by  the  same  report,  that  the  Board  determined  to 
raise  the  means  for  the  re-construction  of  the  entire  length  of 
the  road  between  Harper^s  Ferry  and  BdUimorey  by  the  sale  of 
the  Company's  six  per  cent,  bonds,  payable  in  twenty  years,  and 
believing  that  a  sufficient  sum  for  this  purpose  might,  in  this 
way,  be  raised,  in  parcels,  to  meet  their  engagements,  they  di- 
rected thirty  miles  of  the  road  to  be  immediately  placed  under 
contract. 

The  sale  of  the  bonds,  as  contemplated,  was  not,  however, 
effected — their  price  in  the  market  not,  in  the  opinion  of  the 
Board,  justifying  such  sale,  and  they  temporarily  applied  the 
revenues  of  the  Company  towards  the  consummation  of  this 
object,  designing  at  the  tinie>  however,  to  reimburse  the  stock- 
holders, and  also  to  reimburse  the  stockholders,  for  such 
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amount  of  the  annual  revenues  of  the  Company,  as  had  thereto- 
fore been  applied  to  enable  the  Company  to  provide  the  ne- 
cessary power  and  machinery,  to  enable  them  to  commence  and 
carry  on  the  coal  trade. 

Upon  this  principle,  adding  the  sums  applied  from  the 
revenue,  for  the  re-construction  of  the  road,  and  for  the  power 
and  machinery  for  the  coal  trade,  (after  deducting  the  sum  of 
$43,312  14,  with  which  that  trade  had  been  credited,)  amount- 
ing together  to  $146,816  05,  to  the  residue  of  the  surplus,  to 
wit,  $90,504  94,  there  would  remain  a  net  surplus  of  revenue 
of  $237,356  99,  expended  and  unexpended. 

With  the  intention  of  carrying  out  the  original  design  of  reim- 
bursing the  stockholders,  for  such  amount  of  revenue  of  the  Com- 
pany as  had  been  applied,  from  time  to  time,  to  the  purposes  of 
the  Company,  above  adverted  to,  and  having  only  in  hand  cash 
to  the  amount  of  $90,504  94,  it  was  determined  that  the  sum 
of  $146,816  05,  expended  as  above  detailed,  should  form  the 
basis  upon  which  the  stockholders  should  be  reimbursed,  by 
bonds  of  the  Company,  to  be  issued  in  favor  of  the  stock- 
holders. 

It  appears  from  the  evidence,  that  the  money  to  pay  the 
cash  part  of  the  dividend  was  deposited  in  the  Commercial  and 
Farmers^  Bank,  to  be  paid  to  all  stockholders  who  might  de- 
mand the  same;  and  that  the  certificates  of  stock  were  in  readi- 
ness, for  delivery,  for  the  other  portion  of  said  dividend,  at  the 
office  of  the  Company  in  Baltimore;  and  that  all  the  stock  had 
been  issued  and  delivered  to  the  stockholders,  in  accordance 
with  the  terms  of  the  resolution  declaring  the  dividend,  except 
the  stock  that  was  payable  to  the  State ;  and  also,  that  the 
entire  dividend,  in  cash,  bad  been  paid,  except  the  State's  por- 
tion, and  some  small  sums  not  called  for,  but  not  exceeding 
what  usually  remains  unpaid,  for  a  longer  or  shorter  time,  after 
every  dividend. 

The  State,  being  a  stockholder,  and  refusing  to  receive  the 
dividend  thus  declared  by  the  Company,  as  it  was  declared, 
has  instituted  this  action  to  recover  the  amount  of  three  per 
cent,  in  money,  considering  the  dividend  in  the  same  light. 


OF  MARYLAND.  379 


The  State  m.  Bait,  and  Ohio  R.  R.  Ca— 1847. 


and  as  having^  the  same  legal  effect,  as  if  it  had  been  declared 
in  money,  and  not  in  money  and  bonds.  The  prayers  of  the 
plaintiff  and  defendant  present  tlie  following  propositions  for 
the  consideration  of  the  court,  so  far  as  the  charter  is  con< 
cerned. 

1st.  Had  the  Company  a  right  to  expend  any  part  of  its 
revenue  for  the  re-construction  of  the  road  ? 

Sd.  Could  it  make  such  expenditure,  absolutely,  and  without 
being  bound  to  refund,  or  mig'ht  it  appropriate  and  agree  to 
refund  to  the  stockholders,  in  their  discretion  ? 

Sd.  Under  the  19th  section  of  the  charter,  are  the  Directors 
boand  to  divide  only  such  part  of  the  net  profits,  as  they  may 
deem  proper  ?  and  is  their  judgment  of  what  is  proper  con* 
elusive  upon  the  stockholders  ? 

4th.  Can  they  apply  any  portion  of  the  net  profits  not  di- 
vided, to  any  legitimate  purposes  of  the  Company  ? 
.  The  determination  of  these  questions  depends  on  the  con- 
struction of  the  act  of  1826,  ch.  123,  entitled,  ^^An  act  to  in- 
corporate the  BaUinufte  and  Ohio  Rail-road  Company  ;^^  which 
act  is  the  charter  of  this  Company. 

By  the  14th  section  of  this  law,  the  purpose  and  object  of 
the  charter  is  disclosed.  Its  design  is  there  declared  to  be,  ^^  to 
make  a  Railroad  from  the  city  of  Ballimore  to  some  suitable 
point  on  the  Ohio  river ;"  by  the  22d  section  of  this  act,  the 
road  was  required  to  be  finished  within  twelve  years  from  the 
passage  of  the  law ;  and  by  the  2d  section,  it  is  declared,  that 
the  capital  stock  of  the  Company  shall  consist  of  three  millions 
of  dollars. 

In  all  questions  of  power,  arising  under  an  act  of  assembly 
granting  a  franchise  of  this  description,  the  test  of  the  existence 
of  the  power,  is  to  be  found  in  the  inquiry,  whether  the  same 
is  expressly  granted,  or  whether  it  is  incidental  to  any  express 
grant  of  power,  and  necessary  to  its  accomplishment  f 

The  14th  section  declares,  that  ^'  the  President  and  Directors 
of  said  Company  shall  be,  and  they  are  hereby  invested,  vnth 
all  the  rights  and  powers  necessary  to  the  eonstrtuAion  and  repair 
of  a  Raii-road^from  the  city  of  Baltimore  to  the  Ohio  rivers 
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Here,  then,  is  a  sweeping  grant  of  power,  both  to  eonifrtcd 
and  repair,  with  no  other  limitation  on  its  exercise,  than  that  it 
shall  be  necessary  to  accomplish  the  one  object  or  the  other. 
M  riglu  and  power  to  accomplish  these  objects  are  giren,  with 
no  other  limitation  than  that  just  adverted  to. 

Thus  is  the  power  conferred,  and  thus  is  the  duty  imposed, 
of  constructing  a  Rail-road.  For  this  purpose  a  capital  is  pro- 
vided, of  ^3,000,000;  and  this  power,  and  this  duty,  are  to  be 
exercised  in  no  other  way,  looking  to  this  section  alone,  than 
by  the  means  placed  at  the  disposal  of  the  Company,  that  is, 
by  its  capital,  and  the  products  of  its  capital.  It  was  certainly 
a  part  of  the  contract  of  the  Company,  when  they  accepted 
their  charter,  that  they  would  make  and  keep  in  repair  the 
road,  though  it  required  their  whole  fortune,  which  consists  of 
their  capital,  and  of  the  earnings  of  their  capital.  These  duties 
the  Company  undertook  to  perform,  with  the  means  placed  by 
the  charter  at  their  disposal ;  subject,  however,  to  the  right, 
conferred  by  the  19th  section,  at  the  discretion  of  the  Presi- 
dent and  Directors  to  divide  the  net  profits.  To  accomplish  a 
work  of  this  vast  magnitude,  requiring  a  costly  RaiUroad  to  be 
made  over  a  difficult  and  mountainous  country,  required  en- 
larged powers;  and  they  were  liberally  given,  in  the  section 
under  consideration.  It  has  been  urged,  that  it  is  an  established 
rule  that  every  corporation  is  limited  in  its  powers  by  the  ob- 
ject to  be  accomplished,  and  if  there  be  a  specification  of  the 
means  for  accomplishing  a  particular  object,  then  such  specifi- 
cation excludes  all  others.  The  rule  is  admitted.  But  we  do  not 
consider  it  as  applicable  to  this  case.  The  means  for  accom- 
plishing the  object,  it  is  said,  are  provided  by  the  ISth  sec.  of 
the  act.    That  section  is  as  follows : 

^^  That  if  the  capital  stock  of  said  Company  shall  be  deemed 
insufficient  for  the  purposes  of  this  act,  it  shall  and  may  be 
lawful  for  the  President  and  Directors  of  the  said  Company,  or 
a  majority  of  them,  from  time  to  time  to  increase  the  said 
capital  stock,  by  the  addition  of  as  many  shares  as  they  may 
deem  necessary,  for  which  they  may  at  their  option  cause 
subscriptions  to  be  received  in  the  manner  prescribed  by  them. 
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or  may  sell  the  same  for  the  benefit  of  the  Company,  for  any 
aunn  not  under  their  par  value ;  and  they,  or  a  majority  of  them, 
shall  hare  power  to  borrow  money  for  the  objects  of  this  act ; 
to  issue  certificates,  or  other  evidence  of  such  loans ;  and  to 
pledge  the  property  of  the  Company  for  the  payment  of  the 
same  and  its  interest.'' 

The  above  section  undoubtedly  does  specify  powers  for  the 
purpose  of  accomplishing  the  object, — that  is,  it  gives  the 
power  to  increase  the  capital  of  the  stock,  on  the  terms  therein 
mentioned,  and  the  power  to  borrow  money. 

Bat  such  specific  powers,  given  as  a  means  of  accomplishing 
a  power,  however  it  might  exclude  other  means  of  accomplish- 
ing the  construction  of  a  road,  furnishes  most  certainly  no 
limitation  of  a  g^nt  of  aU  poioen,  limited  only  by  their  neces- 
sity ;  and  this,  we  have  seen,  is  the  grant  of  power  in  the  14th 
section. 

It  is  obvious  ttiat  the  legislature,  having  granted  the  specific 
powers  referred  to  in  the  13th  section,  were  apprehensive  that, 
by  these  means,  the  great  object  had  in  view  by  the  act  could 
not  be  accomplished ;  they  therefore,  the  more  effectually  to 
carry  out  these  purposes,  by  the  14th  section  endowed  the 
Company  with  aU  r^hts  and  pamrs  necessary  to  make  and 
keep  the  road  in  repair.  And  in  so  doing  they  had  a  wise  fore- 
sight; for,  if  the  Company  were  to  be  made  dependent  on  the 
means  provided  by  the  13th  section,  for  constructing  the  road, 
it  might  be  questionable  whether  the  great  purpose  of  the  act 
could  ever  be  effected.  The  evidence  in  the  cause  shows  us 
that,  even  in  1846,  the  stock  of  the  Company  could  not  be  sold 
but  at  ruinous  sacrifices ;  and  this  suit  apprizes  us  that,  even 
with  the  aid  of  extensive  liens,  money  could  not  be  borrowed 
but  upon  unfavorable  terms. 

The  19th  section  interposes  no  difficulty  in  the  way  of  the 
above  construction.  That  section  we  will  advert  to.  It  is  in 
the  following  words : 

'*  And  be  U  enacted^  That  the  said  President  and  Directors 
shall  anaually,  or  semi-annually,  declare  and  make  such  dividend 
at  they  may  deem  pr&pery  of  the  net  profits  arising  from  the 
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resources  of  the  said  Company,  after  deducting  the  necessary 
current  and  probable  contingent  expenses ;  and  that  they  shall 
divide  the  same  amongst  the  proprietors  of  the  stock  of  said 
Company,  in  proper  proportions  to  their  respective  shares." 

There  is  clearly  nothing  in  this  section  which  is  in  any  man- 
ner imperative  on  the  Company  to  declare  dividends  of  their 
net  profits.  Their  duty  is  defined  to  make  such  dividend  as 
they  may  deem  proper  from  the  resources  of  the  Company.  If,  in 
the  honest  exercise  of  their  duties,  looking  to  the  whole  in- 
terest of  the  Company,  they  deemed  that  the  net  profits  should 
be  otherwise  applied,  to  accomplish  or  further  the  objects  of 
the  act  of  incorporation,  they  were  at  liberty  to  withhold  a 
dividend. 

The  design  of  this  section  was,  to  define  what  was  to  be  the 
subject  of  a  dividend,  and  to  prescribe  the  mode  of  dividing 
among  the  stockholders,  and  to  allow  a  dividend  from  time  to 
time,  if  the  President  and  Directors  deemed  it  proper. 

If  we  are  right  in  our  construction  of  this  section  of  the  act, 
then  this  section  strengthens  our  interpretation  of  the  14th  sec- 
tion. If  they  are  not  compelled  to  divide  the  net  profits,  but 
may  retain,  then  such  retention  must  be  to  accomplish  the 
objects  designated  in  the  14th  section.  They  could  apply 
them  to  nothing  else  legitimately. 

The  18th  section  of  the  charter,  which  authorizes  the  Presi* 
dent  and  Directors  to  purchase,  with  the  funds  of  the  Company, 
and  place  on  any  Raihroad  comtrueUd  by  them  under  the  aet^ 
all  machines,  wagons,  vehicles,  or  carriages  of  any  descrip- 
tion, which  may  be  necessary  or  proper  for  transportation  on 
said  road,  does  not  militate  against  the  construction  which  we 
give  to  the  14th  section.  This  section  itself  takes  a  distinction 
between  the  camlruction  of  the  road,  and  the  motive  power  and 
vehicles  for  transportation ;  and  however  true  it  may  be,  in 
the  language  of  the  President  of  this  Company  to  the  committee 
of  ways  and  means,  that  ^^  professionally,  canttruetion  compre- 
hended the  whole  cost  of  not  only  making  the  railway,  but  of 
stocking  it  with  motive  power,  machinery,  and  stations  of  every 
kind,  and  also  any  new  appurtenance  of  the  same  descriptioa 
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that  might  from  time  to  time  be  needed;^'  still,  it  seems  to  have 
been  supposed  by  the  legislature  that,  to  enable  the  Company 
to  purchase  the  motive  power,  &c.,  some  further  authority  was 
necessary,  and  out  of  abundant  caution  this  power  was  given 
by  the  1 8th  section.  That  the  section  directs  the* purchase  to 
be  made  out  of  the  funds  of  the  Company  cannot  affect  the 
question.  The  funds  of  the  Company  are  its  entire  resources, 
comprehending  its  capital  and  its  receipts ;  and  the  authority 
conferred  by  the  section  stands  as  it  would  have  stood  if  there 
had  been  a  general  power  to  purchase,  without  any  reference 
to  the  funds  of  the  Company. 

But  it  is  urged^  that  if  the  net  profits  of  the  Company  can 
be  applied  to  the  construction  of  the  road,  or  to  extraordinary 
works  of  repair  there  would  be  no  profits  left  to  secure  the 
guarantee  provided  by  the  9th  section  of  the  act  of  May 
session,  1836. 

But  we  think  the  true  construction  of  that  section  is,  that 
this  guarantee  is  to  be  satisfied  out  of  the  gross  profits  of  the 
Company. 

This  section  provides,  that  the  interest  on  each  instalment 
of  stock  subscribed  shall,  after  the  lapse  of  three  years  from 
the  time  of  payment  by  the  State,  be  paid  out  of  the  projits  of 
the  work.  The  term  proJUi  may  mean  gro$s  proJUi  or  fiet 
froJU$.  Which  it  means  must  be  determined  by  its  association, 
and  by  the  whole  clause.  Now,  in  the  same  sentence,  the 
terms  ekar  an$mal  proJUi  are  used.  Then,  in  another  part  of  the 
same  section,  and  in  the  same  sentence,  on  a  contingency  there- 
b  mentioned,  the  language  is,  that  the  State  shall  be  entitled  to 
receive  a  perpetual  dividend  of  six  per  centum  per  annum,  out 
of  the  profits  of  the  work,  ti$  declared  from  Hme  to  time.  So 
that  the  term  profits,  as  used  in  the  first  part  of  the  sentence, 
is  used  without  limitation  or  qualification,  and  wherever  after- 
wards  it  is  used,  it  is  qualified  and  defined  to  mean  clear  an- 
imal profits^  or  Of  declared  from  time  to  time,  which  declara- 
tion of  profits,  as  declared  from  time  to  time,  would  be  only 
from  the  clear  annual  proJUi  by  the  charter.  It  then  appears, 
that  they  have  used  the  term  profits  as  contradistinguished 
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from  net  proJUs^  or  clear  annmal  profilSj  or  profiu  dedandfram 
time  to  tinie.  And  as  this  has  been  done,  we  think  the  infer- 
ence is  clear,  that  by  the  term  profits,  as  first  used  in  reference 
to  the  guarantee,  they  meant  gross  profits.  This  guarantee  is 
in  no  mannef  impaired  by  the  act  of  18S8,  ch.  S86. 

The  above  views  dispose  of  the  various  propositions  eoih 
tained  in  tbe  prayers,  except  the  question  arising  under  the 
second  proposition,  as  to  the  ability  of  the  Company,  at  its 
discretion,  to  appropriate  its  net  revenue,  and  agree  to  refoad 
the  same  to  its  stockholders,  or  to  make  such  appropriatioos 
absolutely  to  the  purposes  of  the  road. 

We  have  before  seen  that  the  Company,  in  the  honest  dis- 
chaise  of  its  duties,  may,  under  the  charter,  appropriate  tbe 
net  revenue  of  the  Company  to  the  purposes  of  the  charter ; 
it  is,  we  think  equally  clear,  that  they  may,  having  appro- 
priated the  net  revenue  of  the  Company  to  the  purposes  of 
the  charter,  designing  at  the  time  to  repay  them,  agree  to  re- 
fund the  same  to  the  stockholders. 

If  designing  to  make  a  dividend  of  the  net  profits,  they  htve 
used  them  for  the  purposes  of  the  Company,  intending  at  tiie 
time  to  return  them  to  the  stockholders,  as  was  tbe  case 
in  the  cause  before  the  courts  as  is  abundantly  evident  from  the 
Twentieth  Annual  Report,  which  is  in  evidence  before  the  court, 
we  think  there  is  nothing  in  the  charter  which  would  prohibit 
the  Company  from  refunding  the  amount  thus  used  by  them 
to  the  stockholders.  The  character  of  the  act  ought  to  be 
determined  by  its  intention. 

The  legislature  would  not,  certainly,  have  designed,  that  if 
tbe  Company  had  on  hand  $600,000  of  net  profits,  and  de- 
signing to  divide  the  same,  and  should  from  any  cause  con- 
nected with  the  prosecution  of  the  enterprise,  have  required 
the  use  of  $100,000,  that  they  must,  in  oi^er  to  carry  oat 
their  design  of  dividing  the  said  $600,000  among  their  stock- 
holders, abstain  from  the  appropriation  of  any  part  of  tbe  net 
profits  temporarily  to  that  object,  and  resort  to  a  loan  for  tbe 
purpose,  keeping  the  net  profits  idle  in  their  cofi*efS,  uirtil  tbe 
period  of  the  declaration  of  a  dividend  should  arrive. 
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We  are  satisfied  they  might  agree  to  refund  the  net  proBts 
which  they  may  have  used,  and  might,  under  the  powers  grant- 
ed to  them  by  the  charter,  borrow  money  to  supply  the  place 
of  that  which  had  been  used,  and  that  they  might  borrow  from 
the  stockholders  as  well  as  from  any  one  else,  and  that  they 
had  a  perfect  right,  with  the  consent  of  the  stockholders,  to 
treat  the  money  thus  used  as  a  loan,  and  for  this  purpose, 
might  pass  to  the  stockholders,  who  were  willing  to  receive 
them,  their  bonds.  The  second,  third  and  fourth  prayers  of 
plaintiff  give  rise  to  other  questions. 

The  propositions  contained  in  these  prayers,  may  be  re- 
duced to  two. 

let  That  the  mode  of  payment  specified  by  the  advertise- 
ment, was  not  obligatory  on  the  stockholders,  and  the  plaintiff 
was  entitled  to  recover. 

2d.  That  the  plaintiff  could  recover  the  whole  of  said  divi- 
dend, though  the  Company  had  not  sufficient  cash  on  hand  to 
pay  the  same. 

We  agree  with  the  first  part  of  the  first  proposition,  which 
asserts  that  the  mode  of  dividend  was  not  obligatory  on  the 
plaintiff.  The  plaintiff  was  certainly  not  bound  to  accept  the 
bonds  which  the  Company  proposed  to  deliver.  The  State, 
if  she  pleased,  might  refuse  the  bonds,  and  decline  to  become 
a  lender  to  the  Company,  and  certainly  the  Company  could 
not  become  a  borrower  from  the  State  without  the  State's 
assent  A  forced  loan  could  not  be  contended  for,  and  a  valid 
loan  requires  the  assent  of  all  the  parties.  But,  although  the 
State  was  not  bound  by  the  mode  of  dividend,  it  will  not  fol- 
low that  the  State  is  entitled  to  recover;  the  reason  which 
conducts  us  to  this  conclusion,  will  be  assigned  in  discussing 
the  second  proposition. 

Now,  as  to  the  second  proposition,  which  asserts  that  the 
State  can  recover  the  whole  amount  of  the  dividend,  although 
the  Company  had  not  cash  on  hand  sufficient  to  pay  the  divi- 
dend, and  did  not  intend  to  declare  a  cash  dividend  of  three 
per  cent.,  bnt  of  one  per  cent,  only, — we  remark  that  the 
plaiiitiff  has  certainly  no  standing  in  court,  except  upon  the 
49        V.6 
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dividend.  The  relation  of  debtor  and  creditor  cannot  exist 
as  between  the  Company  and  the  stockholder  in  this  respect, 
until  the  dividend  is  made.  The  plaintiff,  by  the  institution 
of  this  action,  affirms  the  dividend,  and  he  must  take  it  as  it  is. 

The  relation  of  trustee  and  cestui  que  trust,  exists  in  a  quali- 
fied sense,  as  between  the  President  and  Directors  and  the 
stockholders;  and  the  funds  which  may  be  in  the  hands  of  the 
President  and  Directors,  in  which  the  stockholders  may  have 
an  interest  cannot  be  sued  for  in  an  action  of  general  ttiileU- 
tatus  assumpsit,  unless  a  dividend  has  been  declared.  It  is  im- 
material in  our  view  of  the  subject,  whether  the  declaration  of 
a  dividend  constitutes  a  contract,  or  is  to  be  considered  in  the 
light  of  the  performance  of  a  duty.  In  either  ciise,  it  is  to  be 
taken  as  it  emanates  from  the  Board.  A  part  of  it  cannot  be 
taken  and  the  rest  discarded.  It  cannot  be  said  you  have  de* 
clared  three  per  cent,  and  we  will  have  the  money,  although 
in  the  very  declaration,  they  say  they  can  only  pay  you  in  the 
liabilities  of  the  Company.  All  the  evidence  in  the  cause  de- 
monstrates, that  all  the  net  revenue  of  the  Company,  designed 
by  the  Company  for  its  stockholders,  under  the  provisions  of 
the  1 9th  sec.  of  the  charter,  except  the  cash  on  hand,  at  the 
time  of  the  dividend,  was  used  in  the  works  of  the  Company ; 
but  with  the  design  of  repaying  it  to  the  stockholders ;  and 
that  it  should,  with  the  assent  of  the  stockholders,  assume  the 
shape  of  a  loan.  This,  we  have  seen,  it  was  competent  for 
them  to  do,  with  the  consent  of  the  stockholders;  but  any 
stockholder  might  refuse  to  receive  the  liabilities  of  the  Com- 
pany, thus  offered,  and  might  treat  the  dividend,  so  far  as  he 
was  concerned,  and  so  far  as  the  declaration  of  dividend  pro- 
posed the  delivery  to  him,  of  the  bonds  of  the  Company,  as 
an  illegal  dividend ;  and  to  the  extent,  the  State  has  been  dam«. 
nified  as  a  stockholder,  by  the  accomplishment  of  this  loan 
from  the  other  stockholders,  she  is  entitled  to  redress,  hot 
surely  not  in  the  form  of  an  action  of  general  tmleMatef 
assumpsit. 

Is  it  not  obvious,  that  if  the  State  is  allowed  to  treat  this 
advertisement  as  a  cash  dividend,  she  is  producing  the  very 
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lojustice  of  which  she  complains  ?  She  would  receive  her  three 
ftr  cent,  in  money,  and  when  all  the  other  stockholders  above 
fiAy  shares,  had  received  but  one  per  cent,  and  the  residue  in 
bonds.  It  is  true,  the  President  and  Directors  have  discrimi- 
nated in  this  advertisement,  between  the  large  stockholders 
and  the  small,  giving  to  the  latter  three  per  cent,  in  money,  and 
to  the  others,  money  and  bonds.  This^  it  is  conceded,  the 
charter  did  not  justify.  But  this  distribution  to  the  small  stock- 
holders, was  a  greater  proportion  of  cash,  than  they  were  en- 
titled to,  looking  to  the  amount  of  cash  in  hand  for  division. 
The  illegal  payment  to  the  small  stockholders  of  more  cash 
than  from  the  unexpended  funds  they  were  entitled  to,  could 
surely  furnish  no  reason,  why  the  State  should  receive  a  like 
sum.  If  the  State,  as  a  stockholder,  has  received  injury  by 
such  payment,  she  no  doubt  has  her  remedy,  but  not  that 
which  has  been  pursued. 

The  question  arising,  under  the  fifth  prayer  of  the  defen- 
dant, and  the  last  prayer  of  the  plaintiff,  is,  whether  there  can 
be  any  recovery  in  this  case,  of  the  $5,000,  which  was  the 
amount  of  the  cash  dividend,  payable  to  the  State,  wtihout  a 
demand  being  made,  either  of  the  Company  or  its  authorized 
agents,  for  payment.  We  are  clearly  of  opinion,  that  such 
demand  was  necessary,  before  a  right  of  action  would  exist, 
on  the  part  of  the  plaintiff,  to  recover  this  dividend.  The  es- 
tablishment of  the  principle,  that  suits  could  be  instituted 
without  demand  for  dividends,  declared  by  banking  and  other 
corporations,  would  greatly  impair  the  value  of  stock  held 
therein,  by  rendering  it  necessary  to  employ  agents,  to  hunt  up 
the  stockholders,  in  various  parts  of  the  State,  or  the  Union, 
in  order  to  prevent  a  multiplicity  of  suits,  or  on  a  failure  to 
do  this,  suits,  and  of  consequence,  costs  might  be  multiplied  to 
an  alarming  extent.  Such  a  doctrine  has,  certainly,  never 
been  supposed  to  exist.  Dividends  are  paid  when  called  for, 
and  we  apprehend,  that  limitations  would  not  run  until  demand 
was  made. 

Moreover,  interest  would  not  be  chargeable  against  an  in- 
corporation, on  dividends  declared,  until  a  demand  was  made. 
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which  could  not  be  so,  if  the   Compaoy  was  liable  withoot 
demand. 

The  decision  of  this  court,  in  1  G,if  J.  425,  on  the  prin- 
ciple which  it  establishes,  bears  a  strong  affinity  to  this  case. 
There  it  was  decided,  that  a  trustee,  ordered  by  a  Court  of 
Chancery,  to  pay  claims  allowed  by  the  Chancellor,  would 
not  be  liable  to  a  suit,  until,  not  only  notice  should  be  given  to 
him  of  the  order,  but  demand  made  upon  him  by  the  claimant, 
for  payment  We  do  not  think  the  Company  stood  in  the 
situation  of  a  common  debtor,  whose  business  it  is  to  look  to 
a  compliance  with  his  engagement  As  regards  the  argument, 
ah  tnconvemenlt,  we  think  it  would  apply  as  strongly  to  the 
case  before  the  court,  as  to  that  case. 

JU]>GME1IT  AFFIEMBD. 


State  of  Maryland  v9.  Charles  W.  Dorset,  Extculor  of 
Nicholas  Worthimgton  of  Jno. — Juney  1848. 

The  beqaest  of  freedom  to  a  slaTe,  is  a  legacy  within  the  meaning  and  open- 
tion  of  the  act  of  1844,  ch.  287,  and  therefore  aabjeet  to  the  tax  impoaed  on 
legacies  by  that  act 

Appeal  from  the   Orpham  Court  of  Howard  Dislrid  of 
Anne  Jirundel  County. 

J\ncholas  Worthington  of  Jno.^  late  of  Howard  DiOnd^  by 
his  will,  duly  executed  and  admitted  to  probate  by  the  Or* 
phans  Court  of  said  District,  manumitted  and  set  free  all  his 
negro  slaves,  and  appointed  the  appellee  his  executor.  The 
slaves  thus  manumitted  were  appraised  in  the  inventory  at 
$15,433,  on  the  4th  December,  1847.  The  State,  by  its  at- 
torney, filed  a  suggestion  in  said  court,  alleging  amoi^  other 
things,  that  the  State  was  entitled  to  the  tax  of  two  and  a  half 
per  eetil.  under  the  act  of  1844,  ch.  237,  upon  the  appraised 
value  of  the  said  negroes,  and  praying  the  court  to  order  the 
executor  to  pay  said  tax  to  the  Register  of  Wills,  for 
District. 
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The  executor  io  his  answer,  admitted  the  facts,  but  denied 
that  the  gift  of  freedom  to  a  negro  slave,  is  such  a  legacy  as 
is  liable  to  be  imposed  by  the  act  aforesaid.  The  Orphans 
Court  thereupon  ^'ordered  and  adjudged  that  the  gift  of 
freedom  to  the  negroes  in  question,  is  not  liable  to  the  tax 
imposed  by  the  act  of  1844,  ch.  237."  From  this  order,  the 
State  appealed  to  this  court. 

The  cause  was  ai^ed  before  Dorset,  C.  J.,  Spbhcb  and 
Martin,  J. 

By  J.  T.  B.  Dorset  and  Richardson,  •SUomey  Oeneral^ 
for  the  appellant,  and  ^ 

By  E.  Hammond  and  Wm.  H.  Q.  Dorsbt  for  the  appellee. 

Spence,  J.  delivered  the  opinion  of  this  court. 

The  question  in  this  case  which  this  court  is  to  determine, 
is,  whether  the  negro  slaves  manumitted  by  the  last  will  and 
testament  of  JVtcAoIas  fVorthington  of  Jno.  are  legacies  within 
the  meaning  and  operation  of  the  Act  of  Assembly  of  1844, 
ch.  237,  sec.  2,  which  imposes  the  obligation  and  duty  on  the 
execatoT  to  pay  to  the  Register  of  Wills  of  Howard  Distrid 
two  and  a  half  per  centum  on  the  appraised  value  of  said  slaves, 
as  filed  in  the  register's  office  in  Howard  Diitrid, 

The  act  of  1844,  ch.  3S7,  by  the  provisions  of  its  first  sec- 
tion, subjects  all  estates,  real,  personal  and  mixed,  which  pass 
by  last  will  and  testament  to  devisees,  legatees  or  distribu- 
tees, other  than  "  to  or  for  the  use  of  father,  mother,  wife, 
children  and  lineal  descendants  born  in  lawful  wedlock,''  to  a 
tax  or  duty  of  two  and  a  half  per  cent,  on  every  f  100  of  the 
clear  value  of  such  estates,  to  be  paid  to  the  use  of  the  State. 
Executors  and  administrators  can  only  be  dischai^ed  from  lia- 
bility for  the  amount  of  such  tax,  by  paying  the  same  over  for 
the  use  of  this  State,  as  directed  by  the  act  of  1844,  ch.  2S7. 

The  second  section  of  the  act  of  1844,  ch.  237,  enacts  *^  that 
from  and  after  the  first  day  of  June  (then)  next,  all  and  every 
executor  and  executors,  administrator  and  administrators,  to 
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whom  letters  testamentary  or  of  administration  shall  be  granted, 
shall  before  he,  she,  or  they  pay  any  legacy  or  distribate  the 
shares  of  any  estate  passing  as  aforesaid,  (to  wit— collaterally,) 
pay  to  the  Register  of  Wills  of  the  proper  County,  or  of 
Howard  District^  whose  bonds  shall  be  liable  therefor,  two  and 
a  half  per  cent,  out  of  every  f  100  they  may  hold  for  distribo- 
tion  among  the  distributees,  grantees,  donees  or  legatees,  and 
at  and  after  that  rate,  for  any  less  sum  for  the  use  of  the  State;" 
and  when  any  species  of  property  other  than  money  or  real 
estate  shall  pass  as  aforesaid,  the  tax  or  duty  shall  be  paid  on 
the  appraised  value  thereof,  as  filed  in  the  register's  office. 

It  was  insisted  by  the  counsel  for  the  appellee,  that  the  gift 
of  freedom  to  •ne  who  was  a  slave  by  will,  was  not  a  legacy, 
and  therefore  not  within  the  provisions  of  the  act  of  1844,  ch. 
237.  It  will  not  be  denied,  (for  it  cannot  be  successfully,) 
that  if  a  testator  by  his  will  bequeath  a  slave  to  another  person, 
who  is  in  law  capable  to  take,  that  the  slave  is  a  legacy  to  the 
legatee. 

In  Maryland,  from  the  act  of  1752,  ch.  1,  to  the  act  of  1796, 
ch.  67,  the  owners  of  slaves  had  no  power  to  give  freedom 
to  their  slaves  by  last  will  and  testament,  nor  had  slaves  the 
capacity  to  take  freedom  in  this  way :  this  act  gave  the  power 
to  owners,  and  removed  the  incapacities  of  slaves  under  cer* 
tain  defined  limitations. 

Slaves  in  Maryland  are  both  by  the  letter  and  policy  of  the 
law,  property,  and  subject  to  the  same  rules  of  law  as  other 
personal  property,  unless  in  cases  where  discriminations  have 
been  made  by  the  statutes  of  the  State,  which  do  not  aflfect 
this  question.  Indeed,  the  law  has  gone  so  far  as  to  presume 
every  negro  a  slave  to  some  one,  until  the  contrary  appear. 

It  is  therefore  our  opinion  that  the  manumission,  or  bequest  of 
freedom  to  a  slave  by  last  will  and  testament,  confers  on  such 
slave  the  identical  rights,  interests  and  benefits,  which  woald 
pass,  if  the  testator  had  bequeathed  the  same  slave  to  another 
person,  and  that  such  bequest  to  another  would  be  a  legacy. 
The  conclusion,  therefore,  that  a  bequest  of  freedom  to  a 
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slave  is  a  legacy,  is  as  clear  as  that  things  which  are  equal  to 
the  same  thing,  are  equal  to  one  another. 

The  bequest  of  freedom  to  the  slaves  are  legacies,  and  the 
executor  is  liable  for  the  tax  or  duty  on  their  appraised  value. 
The  decree  in  this  case  is  reversed,  and  the  cause  remanded. 

DECREE   REVERSBB   AND   CAUSE   REMANDED. 


The  Methodist  Protestant  Church,  Eatt  BaUimwe  iSto- 
Iton,  vs.  The  Mayor  and  Citt  Council  of  Baltimore. 
June,  1848. 

The  legislature,  by  the  acts  of  1817,  ch.  148,  and  1838,  ch.  226,  conferred  cer- 
tain powers  upon  the  corporate  authorities  of  the  city  of  BaUimort,  in  rela* 
tion  to  the  opening  and  widening  of  streets  in  said  city,    ffe/d. 

That  it  is  not  essential  to  the  validity  of  an  ordinance  of  said  corporation, 
executing  the  powers  thus  conferred,  that  it  should  state  or  indicate  the  act 
in  execution  of  which  it  was  passed. 

If  no  power  be  stated  as  its  basis,  the  ordinance  will  be  regarded  as  emanating 
from  that  which  would  have  warranted  its  passage ;  and  if  two  such  powers 
exist,  it  may  be  imputed  to  either,  in  conformity  to  which,  its  provisions  show 
it  to  have  been  adopted. 

The  power  to  determine  whether  or  not  the  public  welfare  and  convenience 
leqaire  the  widening  of  any  particular  street,  is,  by  the  act  of  18S8,  cb.  226, 
vested  ixchuwely  in  the  Mayor  and  City  Council,  and  whether  their  judgment 
be  right  or  wrong,  is  no  subject  for  revision  or  correction  in  a  court  of  equity. 

"When  notice  to  all  persons  interested  in  the  opening  or  widening  of  any  street, 
has  been  duly  given  by  publication,  as  required  by  the  act  of  188S,  ignorance 
thereof  in  any  party,  can  afford  him  no  ground  for  relief,  either  in  equity,  or 
by  appeal  to  the  City  Court.  The  law  imputes  notice,  and  will  not  admit 
testimony  to  disprove  it. 

The  Court  of  Chancery,  except  as  an  appellate  tribunal,  never  interferes  to 
arrest,  or  set  aside,  the  proceedings  of  courts  of  law,  or  other  judicial  tribu* 
nals,  upon  the  ground  of  legal  error  therein,  unless  prompted  by  conscience, 
to  prevent  wrong  and  injustice,  but  leaves  the  party  complainant  to  his 
remedy  at  law. 

Where  a  party  fails  to  avail  himself  of  the  means  provided  by  law,  for  the 
redress  of  the  wrong  of  which  he  complains,  he  is  without  remedy  in  a  court 
of  Chanceiy. 

The  law  having  given  to  parties  considering  themselves  aggrieved  by  the  pro- 
ceeding9  of  the  street  commissioners  of  the  City  of  Baltimor€,  an  appeal  to 
BaUimore  City  Court,  they  can  sucessfully  seek  redress  only  in  that  tribunal. 

The  testimony  of  but  one  witness  is  clearly  insufficient  to  overthrow  the 
responsive  and  positive  denials  of  an  answer. 
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Appeal  from  the  Court  of  Chancery. 

On  the  28th  April,  1847,  the  appellants,  the  trustees  of 
the  Methodist  Protestant  Church,  East  Baltimore  Station,  filed 
their  bill  in  the  equity  side  of  Baltimore  County  Court,  lo 
which  they  allege  that  in  their  corporate  capacity,  they  are  the 
owners  of  a  certain  lot  of  ground  situated  on  the  corner  of  Pitt 
and  Aisquith  streets,  in  the  city  of  Baltimore,  on  which  is 
erected  a  building  regularly  used  as  a  place  of  public  worship, 
by  the  religious  society  embodied  under  the  said  corporate 
name.    That  this  lot  and  building  was  so  owned  and  occupied, 
at  the  time  the  Mayor  and  City  Council  of  Baltimore,  passed 
an  ordinance  providing  for  the  opening  and  widening  "LA/Ie 
JHsquith  street,"  approved  on  the  20th  April,  1846,  and  has 
ever,  since  been  so  owned  and  occupied.    That  by  the  act  of 
1817,  ch.  148,  full  power  was  given  lo  said  Mayor  and  City 
Council  to  open,  extend,  widen  or  straighten  any  street  in  said 
city,  ^^  upon  the  application  in  writing,  of  the  proprietors  of 
not  less  than  two-thirds  of  any  property  which  may  be  intended 
to  be  taken  for  such  purpose,"  and  by  the  act  of  1888,  ch.  2S6, 
like  power  was  g^ven  them,  to  provide  for  laying  out,  opening} 
extending,  widening,  straightening  or  closing  up,  in  whole  or 
in  part  any  street  in  said  city,  ^^  which,  in  their  opinion,  the 
public  welfare  or  convenience  may  require;^  that  on  the  9th 
March,  1841,  the  said  Mayor  and  City  Council  passed  an 
ordinance  entitled  ^^  an  ordinance  for  exercising  certain  powers 
Tested  in  this  corporation,  in  relation  to  streets  in  the  city  of 
JSo&tmore,"  by  which  a  board  of  commissioners  was  created, 
with  power  and  authority  according  to  the  provisions  of  the 
acts  of  Assembly,  and  ordinances  of  the  corporation  of  said 
city,  to  open,  &c.,  any  street,  &c.  in  said  city,  and  to  assess  and 
tax  the  expenses  thereof  as  thereby  directed,  '^subject,  never- 
theless, to  all  such  restrictions  exempting  certain  descriptions 
of  property  from  assessment,  as  are  contained  in  any  law  of 
this  State,  or  in  this  ordinance,  or  any  other  ordinance  of  this 
city ;"  that  by  the  laws  of  this  State  and  ordinances  of  the  city 
of  Baltimore,  houses  for  public  worship  are  exempt  from  any 
tax  to  the  State  or  the  city. 
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That  afterwards  on  the  20th  April,  1846,  said  Mayor  and 
Ciiy  Council  passed  another  ordinance  providing  for  the  widen* 
ing  of  ^^  IMtle  AUquiih  street,"  by  which,  among  other  things 
it  was  ordered  that  the  commissioners  for  opening  streets, 
should  proceed  in  all  respects  in  the  widening  of  said  street, 
agreeably  to  the  provisions  of  the  said  ordinance  of  the  9th 
March,  1841,  but  that  by  said  ordinance  of  the  20th  April, 
1846,  it  was  not  declared,  and  does  not  in  any  manner  ap* 
pear  whether  the  widening  of  said  street  was  determined  on, 
upon  the  application  in  writing  of  the  proprietors  of  not  less 
than  two-thirds  of  the  property  intended  to  be  taken  in  so 
widening  said  street;  or  whether  in  the  opinion  of  the  said 
Mayor  and  Ciiy  Council^  the  public  welfare  and  convenience 
required  it;  and  that  upon  an  inspection  of  the  premises  and 
of  tlje  plats  made  by  said  street  commissioners,  it  manifestly 
appears  that  the  widening  of  said  street,  as  proposed,  will 
not  conduce  to  the  public  welfare  and  convenience;  that  said 
street  commissioners  not  regarding  the  acts  of  Assembly 
and  ordinances  of  the  said  city  corporation,  and  the  rights, 
privileges  and  exemptions  of  your  orator,  did  not  give  the 
notice  of  sixty  days  required  by  the  ordinance  of  March, 
1841,  before  entering  upon  the  duties  assigned  them,  and  did 
not  in  any  manner  conform  thereto,  but  did  assess  the  said  lot 
and  building  a  lai^e  sum  of  money,  as  and  for  a  benefit  con* 
ferred  by  the  widening  of  said  street,  and  that  in  other  par* 
ticulars  their  proceedings  were  erroneous  and  contrary  to  law, 
and  in  violation  of  the  rights  of  your  orator;  that  the  collector 
of  taxes  for  said  city,  acting  under  the  direction  of  said  city 
corporation,  was  about  to  sell  said  property  for  the  payment 
of  said  tax.  The  bill  then  prays  for  an  injunction  restraining 
said  corporation  and  its  agents  from  attempting  further  to  en» 
force  said  tax  against  your  orator,  and  that  the  proceedings  of 
said  street  commissioners  may  be  quashed,  and  for  general 
relief.  On  the  same  day  the  injunction  was  granted  as  prayed 
by  Baltimore  County  Court 

The  answer  of  the  Mayor  and  City  Council  of  Baltimore  to 
50        V.6 
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this  bill,  filed  on  the  9th  July,  1847,  admits  the  complainant 
to  be  a  corporation  and  owner  of  the  lot  and  building  mentioned 
in  the  bill,  but  denies  that  said  building  is  regularly  used  as  a 
place  of  public  worship  by  the  religions  society  embodied 
under  the  corporate  name  of  the  complainant,  and  avers  that  said 
building,  which  is  not  connected  with  the  complainant's  meeting 
house,  but  separated  from  it  by  a  private  alley,  consists  of  a 
two  story  brick  house,  the  upper  story  of  which  is  occupied 
by  the  sexton  of  complainant  and  his  family  as  a  dwelling 
house,  and  the  lower  story  of  which  is  used  for  the  Sunday 
School  of  complainant  and  its  class  meetings  and  prayer  meet^ 
ings.  That  complainant  so  used  and  occupied  said  building  at 
the  time  of  the  passage  of  the  ordinance  of  the  20th  April, 
1846.  Respondent  admits  the  passage  of  the  acts  of  Assembly 
and  the  ordinance  of  the  9th  March,  1841,  referred  to  in 
the  bill,  and  also  that  of  the  20th  April,  1846,  for  the  widen- 
ing of  ^^  LUtle  dUquUk  street,"  and  avers  that  the  public  welfare 
and  convenience  required  the  widening  thereof,  and  that  the 
ordinance  so  passed,  was  passed  because  in  the  judgment  of 
the  respondent  it  was  required  by  the  public  welfare  and  con- 
venience. That  the  street  commissioners  entered  upon  their 
duties  in  regard  to  the  widening  of  said  street  on  the  SOth 
April,  1846,  and  gave  notice  by  advertisement  inserted  on  the 
following  day,  and  afterwards  published  in  two  of  the  daily 
newspapers  published  in  the  city  of  JSabimore,  that  they  would 
proceed  on  the  24th  June  next  ensuing,  at  4  o'clock  in  the 
afternoon,  at  their  office,  to  exercise  the  power  and  perfom 
the  duty  assigned  them,  in  regard  to  widening  LiUle  M$fuiik 
street,  agreeably  to  the  provisions  of  an  ordinance,  entitled 
^  An  ordinance  for  the  widening  of  LUtle  JUsqmih  street,"  and 
of  the  ordinance,  entitled  ^^An  ordinance  to  provide  for  exer- 
cising  certain  powers  vested  in  this  corporation,  in  relation  to 
streets  in  BaUimore  city,"  and  according  to  appointment,  pro- 
ceeded to  perform  their  said  duty,  and  in  so  doing,  assessed 
upon  the  said  lot  and  building  of  the  complainant,  the  snm  of 
seventeen  dollars,  as  and  for  a  benefit  conferred  by  the 
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log  of  said  street, — and  that  the  collector  of  this  corporation 
18  bound  and  will  collect  said  assessment,  unless  restrained  by 
this  court  That  this  corporation  in  passing  said  ordinances, 
have,  in  all  respects,  observed  the  requisitions  of  the  act  of 
1838,  referred  to  in  the  bill,  and  that  said  street  commission* 
ers  have  strictly  followed  the  said  act  and  ordinances,  and  that 
all  ads  and  proceedings  in  the  premises  are  well  and  lawfully 
dotte,  and  should  be  enforced.  Respondent  further  saith,  that 
by  the  ordinances  aforesaid,  an  appeal  to  BaUbnore  City  Court 
is  allowed  to  all  persons  improperly  assessed  by  the  commis- 
sioners of  streets  of  the  city  of  BaUimarej  and  that  in  said 
court,  and  not  here,  the  case  set  forth  in  said  bill  is  cogniza- 
ble; and  this  respondent  denies  the  jurisdiction  of  this  court 
in  the  premises,  and  prays  to  have  benefit  of  this  objection,  as 
if  formally  pleaded. 

The  deposition  of  Zaeeheus  O.  Bandj  taken  before  a  justice 
of  the  peace,  by  consent  of  parties,  was  filed  in  the  cause. 
The  witness  deposes,  that  the  building  spoken  of  is  used  for 
public  worship,  and  also  for  a  Sabbath  School.  A  room  up 
stairs  is  occupied  by  the  sexton  of  the  church.  The  room 
down  stairs  is  open  twice  a  week  for  public  worship,  and 
almost  every  evening  in  tlie  week,  (Sundays  excepted,)  it 
18  open  for  business  appertaining  to  the  church.  The  public 
worship  to  which  he  refers,  is  prayer-meeting  one  night  in 
the  week,  preachii^  another  night  The  class-meetings  are 
held  there  through  the  day,  nearly  every  day.  The  building 
is  never  open  for  public  worship  when  the  church  is  open. 
The  attendance  in  this  building  is  fewer  than  in  the  church. 
The  prayer-meetings  and  preaching  in  this  building  are  open 
acts  of  worship,  and  parts  of  the  religious  services  of  tlie 
Mtthodisi  Protestant  Church. 

The  cause  was  then  removed  to  the  Court  of  Chancery, 
and  submitted  upon  motion  to  dissolve  the  injunction.  The 
Chancellor  (Johnson)  on  the  S9th  July,  1847,  dissolved  the 
injunction,  and  delivered  the  following  opinion : — 

The  bill  in  this  case  was  filed  on  the  equity  side  of  BaU 
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timoTB  County  Court,  and  subsequently  transferred  to  this 
court,  under  the  provisions  of  the  act  of  Assembly  for  that 
purpose. 

It  seeks  to  restrain,  by  injunction,  the  Mayor  and  City  Coun^ 
cil  of  BaUimore  and  their  agents,  from  proceeding  to  collect 
a  tax  and  assessment,  which  had  been  imposed  upon  the  pro- 
perty of  the  complainant,  as  and  for  a  benefit,  which  in  the 
judgment  of  the  street  commissioners  of  the  city  of  BaUimme, 
had  been  conferred  upon  their  property  by  the  widening  of 
Littk  JlUquith  street.  The  interposition  of  the  court  is  asked 
upon  the  ground,  that  the  commissioners  in  imposing  the  tax, 
have  acted  in  disregard  of  the  acts  of  Assembly,  the  ordi- 
nances of  the  Mayor  and  City  Council  in  the  premises;  and 
especially  in  violation  of  those  provisions  of  the  laws  and  or- 
dinances, which  exempt  this  property  of  the  complainants  from 
taxation.  The  injunction  was  ordered,  and  after  answer  filed, 
the  proceedings  were  transferred  to  this  court,  in  which  the 
motion  to  dissolve  has  been  argued  by  the  solicitors  of  the 
parties. 

The  bill  alleges,  that  upon  the  lot  of  ground  upon  which  the 
tax  has  been  assessed,  there  is  erected  a  building,  regularly 
used  as  a  place  of  public  worship,  and  it  is  contended,  that 
such  property  is,  by  the  laws  of  this  State  and  the  ordinances 
of  the  city,  exempt  from  taxation  for  any  purpose.  The  an- 
swer denies  the  allegation  as  to  the  use  of  the  building,  and 
some  proof  has  been  taken  in  regard  to  the  character  of  the 
building,  and  its  use  as  a  place  of  public  worship.  And  the 
answer  also  insists,  that  by  the  ordinances  of  the  city  upon  the 
subject  of  opening  and  widening  streets,  an  appeal  to  BaUimore 
City  Court  is  allowed  to  all  iiersons  improperly  assessed  by 
the  street  commissioners,  and  that  in  that  court,  and  not  here, 
the  case  made  by  the  bill  is  cognizable, — and,  therefore,  the 
jurisdiction  of  the  Chancery  Court  is  denied. 

The  Chancellor  concurs  in  this  view  of  the  subject,  and  for 
that  reason,  forbears  to  express  an  opinion  upon  the  other 
questions  which  have  been  argued  by  the  counsel. 
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It  was  said  by  the  court  of  Appeals,  id  the  case  of  Gott  and 
Wibon  ifs.  Carvy  6  GUI  8f  Johns.  SI  2,  that  <«it  is  a  salutary 
principle  of  law,  that  every  person  is  bound  to  take  care  of, 
and  protect  his  own  rights  and  interests,  and  to  vindicate  them 
in  due  season,  and  in  the  proper  place;"  and  because  the  com- 
plainant in  that  case  did  npt  vindicate  his  rights  in  due  season, 
and  in  the  proper  place,  the  interposition  of  the  Chancery 
Court  in  his  favor  was  refused. 

I  think  the  principle  of  that  case  applies  to  this.  The  act 
of  1838,  ch.  226,  which  gives  to  the  corporate  authorities  of 
BaUimarej  to  lay  out,  open  and  widen  streets,  &c  directs  among 
other  things,  that  they  shall  have  power  to  provide  for  grant- 
ing appeals  to  BaUimare  City  Court,  from  the  decisions  of  the 
commissioners,  and  to  secure  to  every  person  interested  in 
such  decisions,  the  trial  by  jury,  on  application  within  a  rea- 
sonable time.  And  the  9th  sec.  of  the  ordinance  of  the  City, 
No.  10,  of  1841,  approved  on  the  9th  March  of  that  year, 
which  is  an  ordinance  for  exercising  the  powers  vested  in 
the  city  by  the  act  of  1838,  ch.  226,  confers  upon  persons 
who  may  be  dissatisfied  with  the  assessment  of  damages  or 
benefits,  which  may  be  made  by  the  commissioners,  the  right 
of  appeal  within  a  limited  and  reasonable  time,  to  the  judges 
of  Saitimare  City  Court,  and  gives  to  the  said  judges,  power 
to  bear  and  fully  examine  the  subject,  and  decide  thereon, 
with  a  provision  for  summoning  a  jury,  to  try  any  question  of 
fact.  And  a  similar  provision  in  reference  to  the  right  of  ap- 
peal, is  made  by  the  9th  sec.  of  the  ordinance,  No.  59,  of  1846. 

The  street  in  question  was  widened  under  ordinance.  No. 
49,  of  1846,  which  directs  that  the  street  commissioners  shall 
proceed,  in  all  respects,  in  the  widening  of  the  street,  agreea- 
bly to  the  provisions  of  the  ordinance  of  the  9th  March,  1841, 
and  consequently,  the  right  of  appeal  to  the  City  Court,  se- 
cared  by  the  latter  ordinance,  might  have  been  enjoyed  by 
any  person  conceiving  himself  aggrieved  by  the  judgment  of 
the  commissioners.  It  seems  to  me,  that  the  remedy  thus 
provided  for  the  examination  and  correction,  (if  erroneous)  of 


398  CASES  IN  THE  COURT  OF  APPEALS 

The  Methodist  P.  Charoh  v$.  Mayor  and  C.  C.  of  Btltiiiiore.— 184». 

the  proceedings  of  the  commissioners,  should  have  been  taken 
by  these  complainants,  and  that  they  have  no  right,  passing  by 
that  remedy,  to  invoke  the  extraordinary  poiver  of  a  Court  of 
Chancery,  to  interpose  by  way  of  injunction  for  their  relief. 
The  injunction  will  consequently  be  dissolved. 
From  this  order,  the  complainant  appealed  to  this  court 

The  cause  was  argued  before  Dobsst,  C.  J.,  Snuci 
and  Maetin,  J. 

T.  P.  Scott  for  the  appellant,  insisted : — 

1st  That  the  ordinance  of  the  20lh  April,  1846,  and  the 
proceedings  of  the  city  commissioners  do  not  show  affinns* 
tively,  nor  does  it  appear  negatively,  whether  Little  JKtfnlh 
street  was  to  be  opened  and  widened  under  the  act  of  1817, 
on  the  application  of  two-thirds  of  the  proprietors  of  the  groaod, 
or  under  the  act  of  1838,  because  of  the  requirements  for  pub- 
lic convenience.  There  is  no  evidence  of  any  application  of 
proprietors  under  the  act  of  1817.  It  manifestly  appears  fitHn 
the  terms  of  the  ordinance  of  the  20th  April,  1846,  that  the 
public  convenience  will  not  be  promoted  by  the  proposed 
change.  The  city  commissioners  did  not  proceed,  in  con- 
formity with  the  provisions  of  the  ordinance  of  the  9th 
March,  1841,  as  directed  by  the  ordinance  of  April,  1846. 
They  did  not  give  sixty  days  notice,  as  required  by  the  former 
ordinance,  and  assessed  the  property  of  the  appellant  contrvy 
thereto. 

2d.  That  though  provision  is  made  under  said  acts  and 
ordinances  for  an  appeal  from  the  decision  of  the  commissioo- 
ers,  yet  the  appellant  is  not  thereby  precluded  from  bis  remedy 
by  injunction ;  because,  it  had  no  actual  notice  in  fact  of  the 
assessment  complained  of,  until  the  attempt  was  made  to  en- 
force it  by  sale  of  the  property.  The  whole  proceedings  of 
the  city  commissioners  being  coram  non-j^dice^  the  appellaot 
was  not  bound  by  any  mere  constructive  notice.  Though  in 
an  action  of  ejectment,  brought  by  any  purchaser  of  this  |Ht>- 
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perty,  the  appellant  might  defend  itaelf  at  law ;  yet  to  ayoid 
circuity  of  action,  needless  and  expensive  litigation,  and  for 
more  prompt,  efficient  and  adequate  justice  under  the  peculiar 
circumstances  of  this  case,  it  is  entitled  to  its  remedy  by 
injunction. 

Campbell  and  Wilson  for  the  appellee,  contended : — 

Ist  That  the  notice  given  by  the  commissioners  was  given 
in  conformity  with  the  act  of  1838,  ch.  226,  in  its  2d  section, 
and  also  with  the  6th  section  of  the  ordinance  of  1846,  No.  59. 
That  the  building  assessed  is  no  house  for  public  worship,  and 
if  it  were,  is  not  exempt  from  an  assessment  for  benefits. 

2d.  That  the  remedy  of  the  party  is  misconceived,  even  if 
the  objections  above  answered  were  good.  The  City  Court 
of  Baltimore  being  provided  for  by  law  to  entertain  such 
questions. 

Dorset,  C.  J.,  delivered  the  opinion  of  this  court 

Various  grounds  have  been  assigned  by  the  complainant, 
why  the  injunction  issued  in  this  case,  should  not  have  been 
dissolved.  And  first,  it  is  insisted,  that  the  ordinance,  of  the 
20th  April,  1846,  No.  49,  for  the  opening  of  Aisquitk  street, 
18  invalid,  because  it  is  not  apparent  on  its  face,  whether  it 
was  passed  in  execution  of  the  powers  delegated  to  the  Mayor 
and  Ciiy  Council  of  BdUmortj  by  the  act  of  1817,  ch.  148, 
or  by  the  act  of  1838,  ch.  226.  It  is  not  essential  to  the 
validity  of  an  ordinance,  executing  powers  conferred  by  the 
legislature,  that  it  should  state,  or  indicate,  the  power  in  execu- 
tion, of  which  the  ordinance  was  passed.  If  it  state  no  parti- 
cular power,  as  its  basis,  judicial  courtesy  requires  that  we 
should  regard  it  as  emanating  from  that  power,  which  would 
have  warranted  its  passage.  If  two  such  powers  exist,  it  may 
be  imputed  to  either;  in  conformity  to  which  its  provisions 
and  prerequisites  shew,  that  it  has  been  adopted.  If,  in  these 
respects,  in  accordance  with  both,  no  incongruity  or  injustice 
can  result,  in  regarding  it  as  the  oflbpring  of  both,  or  either  of 
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the  powers.  It  is,  therefore,  no  fatal  objection  to  the  proceed- 
ings of  the  city  commissioners,  that  they  do  not,  therein  dis* 
tinctly  unfold  under  what  act  of  Assembly,  or  ordinance  their 
powers  were  exerted.  If  sustainable  on  either,  their  pro- 
ceedings cannot  be  invalidated  on  that  ground,  in  a  court  of 
equity. 

The  allegation  and  offer  to  prove  in  the  bill,  that  the  public 
welfare  or  convenience  does  not  require  the  widening  of  Jih 
quUh  street,  furnishes  no  ground  for  relief,  by  the  interference 
of  a  Court  of  Chancery.  By  the  act  of  18S8,  ch.  226,  the 
determination  of  that  question  is  exclusively  vested  in  the 
Mayor  aiid  City  Council  of  Baltimore;  and  whether  their 
judgment  be  right  or  wrong,  is  no  subject  for  revision  or  cor- 
rection in  a  court  of  equity. 

The  appellant  seeks  to  sustain  the  injunction  issued  in  its 
behalf,  on  the  ground,  that  it  ^^  had  no  actual  notice  in  fact  of 
the  assessment  complained  of,  until  the  attempt  was  made  to 
enforce  such  assessment  by  a  sale  of  its  property."  If  such 
fact  were  at  all  material,  it  is  a  sufficient  answer  to  it,  to  stale, 
that  it  is  unsustained  by  any  proof;  and  that  the  bill  discloses  no 
such  ground  for  equitable  relief;  and  that  for  aught  appearing 
therein,  it  might  be  true,  that  the  complainant  had  full  know- 
ledge of  every  proceeding  of  the  city  commissioners  at  the 
time  it  occurred :  and  could,  in  the  mode  prescribed  by  the  act 
of  1838,  by  an  appeal  to  the  City  Court  of  Baltimart,  have 
been  amply  protected  and  redressed  against  all  the  illegality 
and  injustice  of  which  it  now  complains.  But,  it  is  immaterial 
whether  such  "  actual  notice  in  fact"  were  given  to,  or  pos- 
sessed by  the  .complainant  or  not  By  the  act  of  18S8,  the 
legislature  have  provided  the  mode,  by  which  all  persons  are 
to  be  notified,  whose  interests  are  to  be  affected  by  the  widen- 
ing, opening,  or  straightening  of  streets  in  the  city  of  Baltic 
more;  and  the  time  during  which  such  notice  shall  be  published 
in  the  newspapers.  Which  being  complied  with;  ignorance 
thereof,  in  any  owner  on  whose  property  benefits  have  been 
assessed,  is  his  misfortune  or  his  fault,  but  can  furnish  no 
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ground  for  relief  to  him,  either  on  a  bill  in  equity,  or  an  appeal 
to  the  City  Court. 

Before  the  Mayer  and  City  Council  of  Baltimore  could 
proceed  to  execute  the  powers  rested  in  them  by  the  act  of 
1838,  at  least  sixty  days  notice  must  be  given  of  any  applica- 
tion, which  may  he  made  for  the  passage  of  any  ordinance,  by 
advertisement,  in  at  least  two  of  the  daily  newspapers  in  the 
city  of  BaUimore.  And  ^^  before  any  commissioners,  appointed 
by  any  Ordinance  to  be  passed  in  virtue  of  this  act,  shall  pro- 
ceed to  the  performance  of  their  duty,  they  shall  give  notice 
in  at  least  two  of  the  daily  newspapers  in  the  city  of  BaUi- 
more,  of  the  subject  of  the  ordinance,  under  which  they  pro- 
pose to  act,  at  least  thirty  days  before  the  time  of  their  first 
meeting,  to  execute  the  same."  And  U  is  further  enacted^  ^*  That 
upon  the  return  of  any  assessment  to  be  made  under  any  ordi- 
nance, to  be  passed  in  virtue  of  this  act,  the  register  of  the 
city  of  BaUimore,  shall  cause  a  copy  of  said  assessment  to  be 
published  for  thirty  days,  in  at  least  two  of  the  daily  news- 
papers of  said  city.''  It  is  not  pretended  that  all  these  publi- 
cations have  not  been  regularly  made  pursuant  to  the  provi- 
sions of  the  act  of  Assembly.  Against  the  validity  of  such 
proceedings,  a  want  of  notice  in  point  of  fact  can  form  no  ob- 
jection. The  law  imputes  notice,  and  will  not  admit  testimony 
to  disprove  it,  in  a  case  like  the  present.  The  time  for  an 
appeal  from  any  such  assessment,  is  thirty  days  after  the 
reg^Bter's  publication. 

The  ordinance  of  9th  March,  1841,  No.  10,  sec.  6,  requires 
sixty  days  previous  notice  of  the  meeting  of  the  commission- 
ers to  discharge  their  duties,  to  be  published  in  at  least  two 
daily  newspapers  of  the  city  of  BaUimore :  whereas,  the  act 
of  1838,  in  virtue  of  which  that  ordinance  was  passed,  re- 
quired the  publication  of  such  notice  for  but  thirty  days. 
Without  deeming  it  necessary  to  inquire,  whether  the  com- 
missioners have  not  legally  executed  their  powers,  by  giving 
the  notices  specified  in  the  act  of  Assembly,  it  may  be  suffi- 
cient to  say,  that  this  objection,  as  to  the  time  during  which 
the  notice  was  given,  is,  of  itself,  of  a  purely  legal  or  technical 
61        V.6 
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character;  and  it  not  being  even  pretended,  th^t  the  com- 
plainant was  damnified  thereby,  it  forms  not  the  slightest 
ground  for  equitable  relief;  much  less  for  the  interposition  of 
a  court  of  equity,  by  way  of  injunction.  A  Court  of  Chan- 
cery, except  when  acting  as  an  appellate  tribunal,  never  inter- 
feres to  arrest  or  set  aside  the  proceedings  of  courts  of  lair, 
or  other  judicial  tribunals,  upon  the  ground  of  legal  error 
therein,  unless  prompted  by  conscience  to  prevent  wrong 
and  injustice;  but  leaves  the  party  complainant  to  his%edres8 
in  a  court  of  law. 

As  an  authority  that  an  appellant  having  failed  to  avail  him- 
self of  the  means  provided  by  law  for  the  redress  of  the 
wrong  of  which  he  complains,  (the  means  in  this  case  being  an 
appeal  to  the  City  Court,)  is  without  remedy  in  a  Court  of 
Chancery.  See  the  case  of  Gm  4r  Wilson  vs.  Carry  6  6. 4r 
J.  S12. 

Another,  and  it  is  conceived,  a  conclusive  objection  to  the 
injunction  issued  in  this  case,  is,  that  by  the  9th  section  of 
the  ordinance  of  March  9th,  1841,  No.  10,  and  of  May  15th, 
1846,  No.  59,  on  an  appeal  from  the  proceedings  of  the  com- 
missioners, the  City  Court  are  authorized,  after  an  examination 
into  the  same,  in  the  mode  therein  pointed  out,  to  amend  or 
supply  all  defects  and  omissions  in  the  return  and  proceedings 
of  the  commissioners,  ^^  and  alter,  modify  and  correct  the  said 
record  of  proceedings  in  all,  or  any  of  its  parts,'*  as  it  ^^  shall 
deem  just  and  proper.^'  To  the  Court  of  Chancery  or  County 
Court,  sitting  as  a  court  of  equity,  no  such  power  is  dele- 
gated; nor  can  it  be  lawfully  or  judiciously  exercised  by 
those  tribunals.  To  persons  aggrieved  by  the  proceedings  of 
the  commissioners  in  cases  like  the  present,  the  legislative 
enactments  upon  the  subject  have  provided  the  tribunal  and 
means  of  redress,  and  there  only  can  it  be  successfully  sought 

To  sustain  a  court  of  equity,  in  the  exercise  of  the  power 
it  has  assumed,  would,  in  effect,  be  conferring  upon  it  appellate 
authority,  where  it  is  wholly  incompetent  to  administer  justice 
and  render  full  and  adequate  relief  to  all  concerned;  on  whose 
rights,  if  it  act  at  all,  it  ought  to  abjudicate.     There  is  no 
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time  prescribed  within  which  such  an  application  must  be 
made.  A  complainant  may  wait  until  the  proceedings  of  the 
commissioners  are,  in  part,  or  wholly,  except  as  to  himself, 
executed  by  the  widening,  opening,  or  straightening  the  street, 
and  then  apply  for  relief  to  a  court  of  equity.  To  tolerate 
such  an  interference,  as  the  present,  would  produce  endless 
confusion  and  difficulty;  and  would  be  wholly  inconsistent 
with,  and  subversive  of  the  policy  and  design  of  the  acts  of 
Assembly,  and  ordinances  of  the  Mayor  and  City  Council  of 
BaUimore^  in  relation  to  the  widening,  opening  and  straighten- 
ing of  streets,  and  would  render,  almost  impracticable,  if  not 
annihilate  the  exercise  of  such  a  power. 

But  if  it  were  conceded,  that  the  case  stated  by  the  bill, 
warranted  the  issuing  of  the  injunction,  it  was  rightly  dis- 
solved by  the  Chancellor.  The  allegation  that  the  property, 
charged  with  the  assessment  for  benefits,  was  a  house  for  pub- 
lic worship,  was  responsively  and  positively  denied  by  the 
answer;  and  to  disprove  and  overrule  such  denial,  the  testi- 
mony of  but  one  witness  was  offered;  which  was  clearly 
insufficient  for  that  purpose. 

Whether  the  testimony  of  that  witness,  unaffected  by  the 
answer,  shewed  the  house  in  question,  to  pe  such  a  house  for 
public  worship  as  was  included  in  the  exemption  contained  in 
^  ordinances    referred    to,  it  is  deemed  unnecessary    to 

consider. 
The  order  of  the  Chancellor  dissolving  the  injunction  in  this 
is  affirmed  with  costs;  and  the  bill  of  complaint  of  the 
'^S^'^^Xlant,  is  dismissed  with  costs,  both  in  this  court  and  the 
ciotXYt  below. 

^  DECREE  AFFIRMED. 
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Edwaed  M.  Kerr  vs.  Moses  Potter. — /tine,  1848. 

The  appellant  and  appellee  entered  into  an  agreement  in  writing,  by  which  the 
former  agreed  to  employ  the  latter  as  salesman  and  clerk  in  his  store,  and 
allow  him  for  his  services,  one-fourth  of  the  net  profits  of  the  business,  and 
which  fhrther  declared  "  that  thereby  the  said"  appellee  <*  is  not  made  a 
partner  in  trade  of  the  said"  appellant,  **  but  that  the  allowance  of  cme-ibaith 
of  the  net  profits,  after  deducting  expenses,^'  &c.  **  is  a  compensation  for  the 
services  of  the"  appellee  "  in  lieu  of  clerk  hire."    Held, 

That  this  agreement  is  conclusive,  to  show  that  the  parties  were  not  partners, 
inter  u,  and  however  the  appellee  may  be  held  liable  as  to  third  peiaoDB,  he 
has  none  of  the  rights  and  equities  of  an  actual  partner, — and  therefore,  has 
no  more  right  to  call  for  the  interposition  of  a  court  of  equity,  on  the  ground 
of  lien,  than  any  other  creditor  of  the  appellant. 

If  he  performed  acts,  or  stood  by  and  saw  others  perform  them,  which  would 
render  him  liable  to  the  creditors  of  the  concern,  the  credit  given  wae 
voluntary,  and  gave  him  no  other  equity  than  would  result  to  any  other 
person  who  should  become  responsible  for  the  appellant's  indebtedness. 

There  being  here  no  controversy  between  creditors,  but  simply  whether  the 
appellee  was  the  actual  partner  of  the  appellant,  this  case  is  not  analogous 
to  the  case  of  ex  parte  JDigby  and  ex  parte  BudaUm,  in  88  ^i^.  C.  L. 
Eep,495. 

Appeal  from  the  Court  of  ChanceiL 

The  appellee  filed  his  bill  on  the  8tb  September,  1846^ 
alleging,  that  on  the  2Sd  January,  1846,  the  complainant  and  a 
certain  Edvpord  M.  Kerr  commenced,  in  the  city  of  JSobtmore, 
a  wholesale  and  retail  ^^Queensware  and  China  buiinest^'*  under 
the  name  and  firm  of  ^^  £.  JU,  Kerr  if  Co?^  That  the  business 
of  said  firm  was  large  and  heavy,  and  the  liabilities  and  obliga- 
tions outstanding  and  unpaid  are  very  considerable,  as  are  also 
the  debts  now  due  the  same,  and  the  goods  and  merchandise 
in  its  possession.  That  said  Kerr  has  been  extensively  engaged 
in  business  on  his  private  and  individual  account,  and  on  or 
about  the  21st  August,  1846,  stopped  payment  on  some  of  bis 
paper  given  for  his  individual  liabilities,  and  is  now  greatly 
embarrassed  and  wholly  insolvent  That  such  insolvency  has 
not  been  occasioned  by  the  operations  and  business  of  said  firm, 
which  have  been  profitable,  but  by  transactions  and  business  on 
his  individual  and  private  account      That  since  he  became 


OF  MARYLAND.  405 


Kerr  m.  Potter.— 1848. 


insolvent,  he  has  applied  and  used  a  part  of  the  property  and 
means  of  the  firm  in  payment  of  his  individual  debts,  and  that 
attachments  have  been  issued  by  his  individual  creditors  against 
the  property  and  effects  of  said  firm,  and  complainant  believes 
said  Kerr  will,  unless  restrained  by  this  court,  further  proceed 
so  to  apply  and  use  the  property  and  effects  of  said  firm. 

The  bill  further  charges  that  Kerr^  when  said  business  was 
commenced,  agreed  to  furnish  all  the  capital  required  in  its 
management,  to  furnish  and  keep  up  a  full  stock  of  goods 
necessary  and  proper  therefor,  and  was  to  sign  all  bonds,  notes 
or  other  obligations  for  the  payment  of  money  or  performance 
of  any  contract  connected  with  said  business,  and  was  to  pay  all 
the  debts  and  liabilities  of  the  firm,  and  have  the  management 
thereof.  That  complainant  was  to  act  as  salesman  and  general 
derk,  and  was  to  receive,  for  his  services,  one  quarter  of  the 
net  profits,  afler  deducting  all  expenses,  and  interest  on  the 
capital  at  the  rate  of  six  per  cent,  per  annunij  and  was  to  re- 
ceive for  his  support  from  said  concern  $  83  33  per  month, 
afterwards  increased  to  f  100  per  month,  which  monthly  pay- 
ments were  to  be  advanced  from  the  net  profits,  and  deducted 
from  complainant's  one  quarter  share  thereof  at  the  end  of 
each  year,  and  complainant  was  not  to  be  held  responsible 
for  the  debts  and  liabilities  of  the  firm,  all  of  which  were  to 
be  paid  by  Kerr.  That  immediately  after  the  commencement 
of  said  business,  complainant  was  held  out  to  all  persons  deal- 
ing with  said  firm,  as  a  partner,  and  as  jointly  liable  with  Kerr 
for  the  liabilities  thereof.  That  Kerr  caused  signs  to  be 
placed  at  the  store  in  Baltimare  street  in  said  city,  which  evi- 
denced to  all  persons  reading  the  same,  that  complainant  and 
Kerr  were  partners  and  jointly  composed  the  firm  of  "£. 

'.  jEerr  ^  CoJ*^  That  various  circulars  were  prepared  and 
issued  by  Kerr  and  complainant,  sometimes  by  one  and  some- 
times by  the  other,  indicating  the  same  fact,  and  that  in  various 
publications  in  newspapers  in  Baltimore  and  elsewhere  com- 
plainant was  held  out  as  a  member  of  said  firm,  and  a  partner 
of  Kerr  and  as  jointly  responsible  with  him  for  the  debts  and 
liabilities  of  the  firm.    That  though  Kerr  in  his  transactions 
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with  third  persons,  spoke  of  and  held  oat  complainaot  as  his 
partner,  and  as  a  member  of  said  firm,  and  has  thereby,  as 
complainant  believes  and  charges,  made  him  liable  for  all  debts 
created  in  the  regular  and  legitimate  business  of  the  firm,  yet 
he  has  not,  in  other  respects,  treated  complainant  as  a  partner, 
and  has  failed  and  refused  to  account  to  him  of  his  one-fourth 
of  the  net  profits,  and  to  take  an  account  of  stock  in  trade  in 
each  year  as  he  was  bound  to  do  under  his  said  contract,  and 
has  retained  exclusive  possession  and  control  of  the  books  and 
effects  of  the  firm.  That  Kerr  has  failed  to  meet  all  the  lia- 
bilities of  the  firm  as  they  matured,  and  in  this  respect  has 
violated  his  said  contract,  and  has  failed  to  keep  the  basiness 
well  stocked  with  goods,  suitable  for  carrying  on  the  same. 
That  since  the  insolvency  of  Kerr  on  his  individual  liabilities, 
he  has  told  complainant  that  he  was  jointly  liable  with  him- 
self for  all  the  debts  of  the  firm ;  whereupon,  complainant  in- 
sisted, that  the  means  of  the  firm  should  be  applied,  in  the 
first  instance,  to  pay  its  liabilities,  and  a  settlement  be  made, 
and  complainant  paid  his  share  of  the  profits,  which  settlement 
and  application,  Kerr  refused  to  make.  That  he  is  advised, 
and  therefore  charges,  that  he  is  jointly  responsible  as  a  part- 
ner for  all  the  debts  of  the  firm,  exceeding,  as  he  believes,  the 
sum  of  f  20,000,  and  if  he  is  held  personally  responsible  for 
them,  he  is  entirely  ruined  and  hopelessly  insolvent  That  he 
believes  the  property  and  debts  of  the  firm  will  be  nearly,  if 
not  quite,  sufficient  to  pay  the  partnership  liabilities.  That 
the  business  has  been  extremely  profitable,  and  upon  a  full  and 
fair  adjustment  of  accounts,  complainant  will  be  entitled  to  a 
considerable  sum  over  and  above  his  said  monthly  payments; 
but  that  Kerr  has  refused  to  make  such  adjustment,  or  to  come 
to*  any  account  in  relation  thereto.  That  by  reason  of  the  in- 
solvency of  said  Kerr — ^his  improper  application  of  the  part- 
nership means  to  the  payment  of  his  individual  debts— his 
refusal  to  account  and  to  apply  the  partnership  prc^erty  in 
payment  of  the  partnership  debts,  and  his  holding  exclwi^e 
possession  of  the  books  and  effects  thereof,  complainant  is 
liable  for  a  large  amount  of  partnership  debts,  without  tlje 
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means  of  enforcing  an  equitable  adjustment  of  the  affairs  of  the 
firm,  except  through  the  interposition  of  this  court.  That 
Ktrr  has  refused  to  apply  the  partnership  property  in  payment 
of  the  partnership  liabilities,  but  without  the  knowledge  and 
consent  of  the  complainant,  has  applied  a  portion  thereof  in 
payment  of  his  individual  debts :  and  complainant  apprehends 
and  believes  he  will  continue  to  make  such  application,  unless 
restrained  by  this  court,  and  will  thereby  greatly  injure  the 
partnership  creditors,  whereby  the  complainant  will  be  totally 
ruined.  That  for  these  reasons  he  has  become  very  desirous 
to  put  an  end  to  said  partnership,  and  has,  in  fact,  applied  to 
Kerr  to  dissolve  the  same,  and  all  connection  in  business,  and 
to  come  to  an  account  in  relation  thereto,  all  which  he  has 
refused  to  do. 

The  bill  then  prays  for  the  appointment  of  a  receiver,  an 
lojanction  restraining  Kerr  from  selling,  disposing  of,  or  re- 
taining from  the  receiver  any  of  the  partnership  effects,  or 
collecting  any  debts  due  thereto,  for  a  dissolution  of  said  part- 
nership and  for  general  relief. 

On  the  same  day,  the  Chancellor  (Bland)  ordered  the  in- 
junction as  prayed,  and  the  application  for  a  receiver  to  stand 
over  until  the  coming  in  of  the  answer  and  further  order. 

Kerry  in  his  answer  filed  on  the  26th  September,  1846, 
avers  that  he  has.  been  engaged  in  business  in  BaUimore^  car- 
rying on  a  wholesale  and  retail  ^^  Queemioare  and  China  btm- 
ness*^  since  the  year  1839,  uuder  the  name,  style  and  firm  of 
^^E.  M,  Kerr  Sf  Co.^^  and  was  so  engaged  when  this  bill  was 
filed.  That  this  was  the  name  of  a  pre-existing  firm  of  which 
respondent  was  the  active  member;  but  for  a  considerable 
period  prior  to  the  2Sd  January,  1845,  he  had  become  its  sole 
owner  and  proprietor,  and  continued  business  under  that  name 
because  it  was  well  known  and  established,  but  in  many  in- 
stances, using  indifferently  his  own  proper  name  of  ^^E.  M, 
Kerr^'^  and  said  name  of  «<  E.  M.  Kerr  ^  Co:^  That  on  the 
2Sd  January,  1845,  respondent  and  complainant  entered  into 
an  agreement,  which  is  exhibited — the  true  construction  and 
effect  of  which  he  submits  to  the  court,  admitting  that  as  far 
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as  the  allegations  of  the  bill  agree  therewith,  they  are  tme; 
but  in  so  far  as  they  differ  therefrom,  are  untrue.  But  defen- 
dant denies  that  by  this  agreement,  complainant  became  his 
partner,  or  thereby  acquired  any  communion  of  property  with 
defendant  in  the  stock  in  trade,  or  in  the  rights,  or  credits,  or 
effects  of  the  firm;  and  he  affirms  that  the  allowance  to  the 
complainant  of  a  share  of  the  profits,  was  only  a  mode  of  com- 
pensating him  for  his  services  as  clerk,  and  in  lieu  of  clerk 
hire.  That  even  the  limited  connection  between  the  parties 
created  by  this  agreement,  was  dissolved  before  the  filing  of 
the  bill,  by  a  notice  from  complainant  to  defendant  to  that 
effect,  as  the  agreement  provided  for.  He  denies  that  he  has 
ever  refused  to  come  to  a  full  and  fair  settlement  with  com- 
plainant,— but,  OQ  the  contrary,  avers  that  he  has  always  been 
willing  to  account  and  settle  with  him.  That  complainant  has 
in  various  ways  and  without  authority,  received  and  appro- 
priated to  his  own  use,  more  of  the  monies  of  the  defendant, 
than  his  portion  of  the  profits  entitled  him  to  receive. 

The  answer  then  specifies  some  special  instances  of  suck 
alleged  appropriation,  and  then  avers,  that  upon  a  fair  settle- 
ment, the  complainant  will  be  found  in  debt  to  defendant 
That  all  the  goods  purchased  in  the  business,  the  notes  made, 
and  the  credits  given,  were  made  and  given  in  the  name  of  de- 
fendant to  whom,  and  to  whom  alone,  the  creditors  looked  for 
payment,  the  complainant  at  the  time  of  the  agreement  being 
notoriously  and  utterly  insolvent.  He  denies  that  he  ever  re- 
presented or  held  the  complainant  out  to  the  public  as  his  part- 
ner, or  authorized  or  gave  his  sanction  to  any  act  which  could 
have  that  effect  He  avers  that  he  has  always  paid  his  busi- 
ness notes,  none  having  been  permitted  to  lie  over  until  after 
the  service  of  the  injunction,  though  he  admits  that  he  had 
loaned  notes  to  a  considerable  amount  to  a  mercantile  firm  in 
Ballimorej  which  not  being  paid  at  maturity,  attachments  had 
issued  upon  them,  and  been  levied  upon  certain  credits  of  defen- 
dant in  Penmyhaniay  though  if  these  accommodation  notes 
should  be  paid  by  the  persons  to  whom  they  were  loaned,  be 
yet  hopes  to  go  on  prosperously  with  his  business. 
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The  agreement  referred  to  in  the  answer,  and  exhibited  with 
it,  is  as  follows: — 

^^Articles  of  agreement,  made  and  concluded  this  twenty- 
third  day  of  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-five,  by  and  between  Eiwari  M.  Kerr 
and  Ma9t9  Pottery  both  of  the  city  of  Baltimore^  and  State  of 
Marylandy  minesHthj  that  whereas  the  said  £.  M.  Kerr  has 
agreed  with  the  said  Motes  Potter  to  employ  him  as  salesman 

and  general  clerk  in  his  store.  No. Baltimore  street,  in 

the  city  of  Baltimore^  and  to  allow  him  for  the  faithful  per- 
formance of  his  services  in  that  capacity,  one-quarter  of  the 
net  profits  that  may  arise  from  the  business,  after  deducting  all 
expenses,  and  the  interest  on  amount  of  the  capital  stock  put 
in  said  business,  at  the  rate  of  six  per  unt,  per  annuniy  and  to 
pay  the  said  Moses  Potter  from  the  concern  for  his  support,  the 
sum  of  eighty-three  dollars  thirty-three  cents  per  month,  which 
said  monthly  payments  are  to  be  advanced  out  of  the  net 
profits  coming  to  the  said  Moses  Potter^  and  to  be  deducted 
from  his  one-quarter  share  of  the  net  profits  at  the  end  of 
each  year.  In  consideration  of  which  allowance,  the  said 
Moses  Potter  hereby  covenants  and  agrees  with  the  said  E.  M^ 
Kerry  to  give  his  sole  and  undivided '  attention  to  the  interest 
and  prosperity  of  the  business,  and  bring  to  its  aid  not  only 
his  own  labors,  but  will,  as  far  as  in  his  power  lies,  enlist  the 
good  will  and  invoke  the  aid  of  his  friends  and  acquaintances^ 
both  in  town  and  country,  in  its  behalf. 

^^And  the  said  E.  M.  Kerry  on  bis  part,  covenants  and  agrees 
with  the  said  Moses  Potter^  that  he  will  to  the  best  of  bis 
ability,  and  with  a  view  to  the  profits  of  the  said  business,  pur- 
chase and  keep  the  concern  well  stocked  with  goods,  suitable 
for  the  carrying  on  of  the  said  business.  And  it  is  hereby 
declared  to  be  the  meaning  of  the  articles  of  agreement 
aforesaid,  that  thereby  the  said  Moses  Potter  is  not  made  a 
partner  in  trade  of  the  said  £.  M.  Kerry  but  that  the  allowance 
of  one-fourth  of  the  net  profits,  after  deducting  the  expenses 
of  the  business,  and  also  deducting  interest  on  the  amount  of 
the  capital,  at  the  rate  of  six  per  cent,  is  as  compensation  for 
62        V.6 
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the  services  of  the  said  JUoses  Potter^  io  lieu  of  clerk  hire. 
And  further,  that  the  said  E.  M.  Kerr  is  to  sign  all  bonds, 
notes  or  other  obligations,  for  the  payment  of  money,  or  for 
the  performance  of  any  contracts  or  engagements  necessary  to 
be  entered  into,  for  the  conducting  of  the  said  business,  unless 
the  said  E.  M,  Kerr  should  by  special  authority  in  writing,  or 
by  power  of  attorney,  put  and  appoint  some  one  in  his  place  so 
to  do.  And  also,  that  the  said  £.  ./Tf.  Kerr  shall  be  at  liberty,  at 
any  time  during  the  three  years  aforesaid,  to  sell  out  bis  in- 
terest in,  or  take  a  partner  or  partners  into  the  said  business,  if 
the  selling  out  or  introducing  a  partner  or  partners  into  the 
said  business  will  not  deprive  the  said  Moses  Poiter  of  his 
aforesaid  share  of  the  net  profits,  after  deductings  above  men- 
tioned. And  the  said  parties  agree  that  either  may  withdrtiv 
from  this  agreement,  by  giving  to  the  other  six  months  notice 
in  writing,  of  his  intention  so  to  do.  And  it  is  further  under- 
stood by  and  between  said  parties,  that  if  during  the  term 
aforesaid,  the  said  Moses  Poiter  should  die,  and  these  articles 
of  agreement  at  the  time  of  his  death  being  then  in  full  opera- 
tion, and  not  altered  as  to  notice  as  aforesaid,  in  regard  to 
withdrawal,  then  in  such  case,  an  account  of  sales  is  to  be  taken 
up  to  the  time  of  his  decease,  and  his  proportional  part  of  the 
profits,  after  the  deductions  as  aforesaid,  are  to  be  paid  to  the 
legal  representatives  of  the  said  Moses  Poller; — the  said  ac- 
count of  sales  to  be  made  up  as  speedily  after  the  decease  of 
the  said  Moses  Potter  as  the  business  season  will  allow.  And 
it  is  further  agreed  that  the  inventory  of  the  stock  in  said 
business,  shall  be  taken  each  year  at  the  following  rates: 

In  witness  whereof,  the  said  parties  have  hereto  sigaed  their 
names  and  affixed  tlieir  seals,  on  the  day  and  year  abofe 
written. 

Signed  and  sealed,  in  the  Eow'd  M.  Kebe,  [Seal] 

presence  of  Moses  Pottee,    [SeaL] 

S.  H.  TagariP 

The  following  letter  from  P€i^iT  to  jEerr,  was  also  filed  with 
the  answer: — 
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'^Ballimorej  Februtiry  Sd,  1846. 

^     t^ear  iStr, — Tou  are  hereby  notified  that  I  intend  to  and 

^  hereby  withdraw  from  the  agreement  of  the  28d  January, 

^^f  in  relation  to  the  business  to  be  carried  on  at  No.  250 

'^^tmore  street,  at  the  expiration  of  six  months  from  this 

date.  Yours,  very  respectfully,  Moses  Pottbr. 

To  Edw*d  M  Kerry  E$q.  BaUimore.^ 

Under  an  agreement  for  that  purpose,  a  number  of  deposi- 
tions and  written  eyidence  was  taken  and  filed,  to  be  used  at 
the  hearing  of  the  motion  to  dissolve  the  injunction  made 
npoD  the  coming  in  of  the  answer.  This  evidence  shows 
that  the  complainant  occupied  a  position  in  the  business,  with 
the  knowledge  and  consent  of  both  parties,  which  made  him 
as  to  third  persons,  a  partner  in  the  concern :  and  also,  that 
the  firm  itself,  if  not  actually  insolvent,  was  in  circumstances 
of  great  embarrassment;  and  that  looking  to  the  defendant's 
private  engagements  and  responsibilities  for  other  persons,  his 
inability  to  carry  on  his  business,  and  eventual  insolvency,  was 
almost  inevitable. 

On  the  11th  January,  1847,  the  Chancellor  (Johnson)  or- 
dered the  injunction  to  be  continued  until  the  final  hearing, — 
and  in  his  opinion  accompanying  this  order,  after  stating  the 
allegations  of  the  bill  apd  answer,  and  the  efiect  of  the  proof 
taken,  says : — 

^^The  motion  to  dissolve  the  injunction  has  been  argued  with 
much  ability  on  both  sides,  and  the  duty  now  rests  with  tlie 
court  to  decide  upon  it. 

^^  In  support  of  the  motion  it  has  been  urged,  that  as  the  case 
now  presents  itself  upon  bill,  answer  and  proofs,  the  plaintiff  has 
no  standing  in  court,  because  no  partnership  has  been  estab- 
lished, either  as  between  the  parties  themselves,  or  as  to  third 
persons,  it  being  conceded,  as  the  defendant's  counsel  was  un- 
derstood, that  if  a  partnership  existed,  the  injunction  should 
stand. 

^^  Looking  to  the  agreement  of  the  23d  January,  1 845, 1  should 
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have  little  difficulty  in  saying,  that  the  parties  inter  it$e^  were 
not  partners.  It  is  true,  there  was  to  be  a  division  between 
them  of  the  net  profits,  in  the  proportion  of  three-fourths  to 
one-fourth,  and  this  stipulation,  if  unaffected  by  other  provisions 
in  the  agreement,  would  clearly  make  them  partners  at  least  as 
to  third  persons;  for  it  is  not  essential  to  such  a  relation,  that 
there  should  be  a  participation  in  losses  as  well  as  profits. 
A  contract  to  share  the  net  profits  in  any  proportion  that  may 
be  agreed  upon,  will,  to  that  extent,  create  a  partnership, 
though  the  losses  are  to  be  borne  by  one  of  them  exclusively. 
Story  an  Partnerships  28,  section  23.     Oote  an  Partnership^  15. 

^^But  in  this  case,  the  parties  whilst  they  agree  to  share  the 
net  profits  of  the  business,  also  expressly  stipulate  that  such 
agreement  shall  not  make  them  partners,  *but  that  the  allow- 
ance of  one-fourth  of  the  net  profits  after  deducting  the  ex- 
penses of  the  business,  and  the  interest  upon  the  capital,  sbalt 
be  considered  as  a  compensation  for  the  services  of  the  said 
Moses  Potter^  in  lieu  of  clerk  hire.' 

'^It  is  clear  therefore,  that  whatever  may  be  the  effect  of  this 
contract  upon  the  rights  of  third  persons,  the  parties  inter  h 
cannot  be  regarded  as  partners.  It  is  said,  however,  that 
even  with  reference  to  strangers,  these  parties  are  not  to  be 
considered  as  partners,  notwithstanding  the  agreement  as  to 
the  division  of  the  profits,  and  the  distinction  between  a  stipu- 
lation to  pay  a  given  sum  for  services  in  proportion  to  a  given 
qtuLntum  of  profits,  and  a  specific  interest  in  the  profits  them- 
selves €LS  proJUsy  is  adverted  to  in  support  of  this  proposition. 
This  distinction,  it  must  be  confessed,  is  a  subtle  and  thin  one, 
but  it  appears  to  be  recognized  as  established  law.  Hamper 
ex  parte  J  17  Ves.,  404,  412.    Story  on  Partnership  ^  sec.  49. 

*^  The  agreement,  however,  in  this  case  is  not  for  a  given 
sum  in  proportion  to  the  profits,  but  is  for  a  share  of  the  net 
profits,  as  profits.  And  though  it  is  said  in  the  agreement,  that 
this  shall  not  make  the  plaintiff  a  partner,  but  is  to  be  paid  him 
in  lieu  of  his  services  as  clerk,  this  stipulation,  so  far  as  third 
persons  are  concerned,  will  not  prevent  his  being  considered 
a  partner;  for  as  to  them,  no  such  stipulation  can  protect  him 
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from  loss.  Hamper  ex  parte j  17  Ves,  418.  Taylor  vi.  Terme 
if  Janffretj  3  JJ.  ^  Johns.  505. 

^^  If,  however,  the  views  of  the  defendant's  counsel,  in  refer- 
ence to  the  construction  of  the  agreement,  are  correct,  and  the 
defendant  looking  to  that  paper  alone,  is  not  to  be  considered 
a  partner  to  any  extent,  there  are  still  circumstances  in  this 
case  which  impose  that  character  upon  him.  The  parties,  it 
seems  to  me  dear  beyond  dispute,  were  held  out  to  the  public 
as  partners,  in  all  the  usual  modes  in  which  publicity  is  given 
to  such  associations.  If  this  be  so,  then  the  relation  existed, 
as  to  third  persons,  whatever  may  have  been  the  private  agree-> 
menl  of  the  parties  themselves,  unless  with  reference  to  those 
persons  who  had  knowledge  of  the  particular  terms  of  the 
agreement.    Story  on  PartnerBhip^  sec.  49. 

^^  A  partnership  thus  clearly  existing  as  to  third  parties,  what- 
ever may  have  been  the  relation  of  the  parties  inter  sese^  the 
question  presents  itself,  has  the  plaintiff  under  the  circumstances 
of  this  case,  a  right  to  call  upon  the  court  for  an  account,  and 
an  injunction  to  prevent  any  apprehended  misappropriation  of 
the  partnership  effects,  until  the  account  can  be  taken  ? 

*^The  dissolution  of  the  partnership  does  not  in  my  opinion, 
work  any  change  in  the  rights  of  the  parties  in  this  respect. 
Each  partner  has  a  right,  notwithstanding  such  dissolution,  to 
insist  that  the  partnership  funds,  shall  be  applied  in  the  first 
place  to  the  payment  of  the  partnership  debts.  This  right  is 
recognized  and  enforced  in  equity,  as  a  privilege  or  lien,  and 
through  it,  the  equity  of  the  joint  creditors  is  secured,  to  have 
their  debts  paid,  in  preference  to  the  separate  creditors  of  the 
respective  partners.  E»  parte  Ruffiny  6  Fe«.,  119, 126.  Story 
on  Partnership^  sections  97,  326,  327.  Collyer  on  Partnerships 
S.  2,  eh.  1,  sec,  1. 

^^This  is  an  equity  peculiar  to  the  partners,  at  least  so  long  as 
they  remain  solvent  and  the  partnership  is  going  on,  and  it  is 
through  this  equity  that  the  rights  of  the  joint  creditors  are 
protected. 

'^In  this  case  there  would  seem  to  be  a  peculiar  propriety,  in 
enforcing  the  priority  which  the  partnership  creditors  are  en- 
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tilled  to,  throogh  the  privilege  or  lien  which  the  partners  enjoy, 
to  have  the  funds  applied  to  the  satisfaction  of  the  partnership 
debts.  That  the  concern  is  insolvent  or  seriously  embarrassed, 
b  undeniable,  and  it  is  quite  apparent  that  the  defendant  owing 
large  sums  on  his  own  individual  account,  claims  the  right  to 
apply  the  funds  employed  in  the  business  to  the  payment,  in- 
discriminately, of  his  private  and  his  business  engagements,  to 
the  manifest  prejudice  of  the  joint  creditors.  And  this  betng 
so,  the  rights  of  those  creditors  to  a  priority  of  payment,  will 
be  defeated,  unless  the  court,  through  the  equity  or  lien  of  the 
plaintiff,  as  a  partner,  shall  interpose  for  their  protection. 

^^The  partnership  then  being  dissolved,  and  the  oonoero 
(greatly  embarrassed,  if  not  actually  insolvent,  and  the  defen- 
dant being  by  his  own  admission,  unable  to  meet  his  private 
engagements,  his  notes  not  paid  at  maturity,  and  the  process 
of  attachment  having,  in  some  instances,  been  taken  out  against 
him,  it  would  seem  to  follow,  that  it  is  the  duty  of  this  coart 
to  interpose  at  the  instance  of  either  of  the  partners,  for  the 
protection  of  the  creditors. 

^^Unless  protected  in  this  mode,  it  may  be  doubted  whether 
any  protection  can  be  afforded  them  at  all,  as  the  lien  or  equity 
does  not  attach  to  them,  but  to  the  partners,  through  whom  the 
right  of  priority  of  the  joint  creditors  is  worked  out  and 
maintained. 

*^  But  independently  of  this  right  of  the  plaintiff  as  a  partner, 
to  insist  upon  the  prior  application  of  the  partnership  estate 
to  the  payment  of  the  partnership  debts,  there  is  another  ground 
upon  which  the  bill  may  be  supported.  The  plaintiff,  as  ap* 
pears  by  the  agreement,  though  not  a  partner,  so  far  as  he  and 
the  defendant  were  concerned,  was  yet  entitled  to  one*fourth 
of  the  net  profits  of  the 'business;  and  the  connection  being 
terminated  and  the  business  broken  up,  he  is  entitled  to  an 
account  of  those  profits,  and  perhaps,  a  lien  or  pref(^rence  in 
respect  of  them,  over  the  private  creditors  of  the  defendant 
S  Kent  Com.  25,  tuae  fc,  4th  ed. 

^^  It  has  been  ai^ued  for  the  defendant,  that  the  plaintiff  has 
an  adequate  remedy  at  law  upon  this  agreement,  and  there- 
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fore,  bis  application  should  not  be  entertained  by  this  court. 
But  is  this  so  ?  To  ascertain  the  net  profits  of  the  business, 
the  partnership  accounts  must  be  taken,  which  could  not  be 
done  conveniently,  satisfactorily,  and  fairly  by  a  jury,  in  the 
course  of  a  trial  at  niri  prius.  That  matters  of  account  are 
subjects  over  which  courts  of  law  and  equity  have  concurrent 
jurisdiction  is  established,  and  it  is  well  settled  that  the  equity 
tribunals  have  no  jurisdiction  where  a  plain,  adequate  and  com- 
plete remedy  may  be  had  at  law.  Richardson  vi,  StiUingery 
12  G.  4-  /.  477. 

<^  This  then  being  a  bill  for  an  account,  and  of  a  character  in 
which  the  legal  remedy,  if  there  be  one  at  all,  would  be  full  of 
difficulty,  inadequate  and  incomplete,  the  power  of  this  court 
over  the  subject  would  seem  to  be  clear.  Being  of  opinion, 
that  this  court  has  jurisdiction  over  the  subject,  the  next 
question  which  arises  is,  as  to  the  extent  to  which  the  power 
of  this  court  should  be  carried,  at  this  stage  of  the  cause. 

**  The  bill  prays  for  an  injunction,  and  the  appointment  of  a 
receiver,  upon  the  ground  chiefly  of  the  right  claimed  by  the 
defendant,  to  apply  the  joint  property  of  the  concern  to  the 
payment  of  the  claims  of  his  private  creditors ;  and  the  answer, 
though  it  emphatically  denies  the  partnership,  does  not  deny 
the  claim  of,  or  the  exercise  of  this  right ;  nor  does  it  deny, 
but  on  the  contrary  admits,  that  if  these  private  engagements 
of  the  defendant  are  pressed  upon  him,  being  engagements  re- 
sulting from  the  loan  of  his  paper  to  a  mercantile  firm  in  BaU 
timore^  he  will  not  only  be  broken  up  in  his  business,  but 
rendered  insolvent 

^^  This  is  a  case,  therefore,  where  the  partnership,  which  cer- 
tainly existed  as  to  third  persons,  is  at  an  end,  the  business 
suspended,  and  the  right  claimed  and  exercised  by  one  of  the 
partners,  to  apply  the  funds,  which  should  be  applied  to  the 
payment  of  the  joint  creditors,  to  the  payment,  indiscriminately, 
of  them  and  his  individual  creditors. 

'^  That  a  Court  of  Chancery  will,  under  such  circumstances, 
interpose  by  injunction,  and  put  a  receiver  upon  the  property, 


416  CASES  IN  THE  COURT  OF  APPEALS 

Kerr  vs.  Potter— 1848. 

is,  I  think,  established  by  authority.  Story  on  Parttienh^j 
sections  227,  228,  229. 

^^  If  the  view  taken  by  the  court  is  correct,  that  these  parties 
as  to  third  persons,  were  partners, — that  being  partners,  the 
complainant  has  a  right  to  insist  that  the  partnership  effects 
shall  be  applied  to  the  satisfaction  of  the  joint  creditors;  that 
this  right  is  recognized  in  equity  as  a  lien,  through  which  the 
equity  of  the  joint  creditors  to  have  their  claims  first  paid,  can 
^e  enforced,  it  would  seem  to  be  the  duty  of  the  court  to  pre- 
serve the  property  from  misappropriation  by  the  partner  in 
possession  of  the  partnership  effects,  and  to  place  those  effects 
in  the  hands  of  a  receiver,  that  the  proper  application  may  be 
made  of  the  property,  and  the  concern  wound  up.  Gow  an 
PaHnershipy  eh,  2,  sec.  4^  Sd  ed. 

^^  It  has  been  ingeniously  urged  in  the  argument  of  the  defen- 
dant's solicitor,  that  the  complainant  can  have  no  relief  upon 
the  ground  of  his  liability  to  the  creditors,  or  any  equity  which 
they  may  have  through  him,  to  have  their  claims  paid  in  pre- 
ference to  the  individual  creditors  of  JSTerr,  because,  haviog 
planted  himself  in  his  bill  exclusively  upon  his  title  as  a 
partner  wder  ^e,  he  must  maintain  himself  upon  that  grouad, 
and  can  resort  to  no  other.  But  the  complainant  does  in  his 
bill,  allege  his  liability  as  a  partner  to  the  creditors  of  the  firoi, 
and  that  if  the  application  by  Kjtrr  of  the  partnership  effects 
to  his  individual  debts  is  permitted,  the  partnership  creditors 
will  be  greatly  injured,  and  he  himself  utterly  ruined.  And 
although  the  defendant  denies  that  the  complainant  is  a  part- 
ner, he  does  not  deny  the  injury  to  the  creditors  of  the  firm,  if 
his  individual  debts  are  paid  out  of  its  property.  It  is  true, 
the  bill  does  not  allege  as  a  distinct  ground  of  equity,  the  right 
of  the  partnership  creditors  to  seek  through  the  lien  of  the 
complainant  as  a  partner,  so  far  as  they  are  concerned,  a  pri- 
ority over  the  private  creditors  of  the  defendant;  but  the  facts 
being  stated,  upon  which  this  equity  of  the  creditors  rests, 
that  equity  may  be  enforced,  though  not  expressly  alleged  in 
the  bill,  as  a  ground  for  the  action  of  the  court. 

"  This  equity  is  not  a  matter  of  fojcl^  which  the  party  wA 
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allege,  but  a  conclusion  of  law  or  equity,  to  be  drawn  by  the 
court  from  the  statement  of  facts  which  give  rise  to  it.  Gfifr- 
sm  et  a),  vs.  McCarmiek^  10  G.  Sf  J.  65, 109. 

*'  Having  then,  aAer  a  careful  consideration  of  the  circum- 
stances of  this  case,  duly  weighing  the  arguments  of  the  coun- 
sel, come  to  the  conclusion,  that  the  plaintiff  is  entitled  to 
relief  in  this  court,  and  that  justice  requires  the  continuance  of 
the  injunction,  I  shall  pass  an  order  to  that  effect,  and  incline 
to  the  opinion,  that  a  receiver  should  be  appointed,  as  soon  as 
a  proper  person  is  recommended,  to  the  end  that  the  affairs  of 
the  partnership  may  be  wound  up,  and  its  property  and  funds 
collected  and  distributed,  according  to  the  rights  of  all  parties 
concerned.^' 

An  application  was  then  made  for  the  appointment  of  a 
receiver;  and  the  Chancellor  (Johnson)  on  the  1st  February 
following,  passed  an  order  for  that  purpose,  accompanying 
which  he  delivered  the  following  opinion: — 

^^  The  application  for  the  appointment  of  a  receiver  in  this 
case,  has  been  brought  before  the  court  by  the  consent  of  par- 
ties, and  their  respective  solicitors  have  been  fully  heard. 

^'Looking  to  the  nature  and  extent  of  the  injunction  granted 
by  my  predecessor  on  the  8th  September,  1 846,  and  continued 
by  my  order  of  the  Uth  instant,  it  is  difficult  to  see  how  the 
appointment  of  a  receiver  can  be  refused,  without  material  in- 
jury to  the  parties  concerned,  unless  indeed  the  injunction 
itself  shall  be  essentially  modified. 

^^  It  restrains  the  defendant,  Kerr^  who  is  in  possession  of  the 
property  and  effects  of  the  concern,  from  selling  or  disposing 
of  any  of  the  goods  and  effects  of  the  partnership,  or  collect- 
ing any  debts  due  thereto,  or  negotiating  any  bill  or  note,  or 
oontracting  any  debt  whatever  on  account  thereof.  In  short, 
it  puts  a  complete  stop  to  the  business  of  the  firm,  a  condi- 
tion of  things,  which  cannot  be  continued  without  great  de- 
terioration and  loss  to  all  parties  having  an  interest  therein. 

^^  If  therefore  I  should  conclude  not  to  appoint  a  receiver  to 
take  charge  of  this  property,  and  make  it  available  to  those,  to 
whose  benefit  it  should  be  applied,  I  should  consider  it  my 
63        V.6 
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duty,  either  to  dissolve  the  injunction  or  so  to  modify  it  ^as  to 
avoid  these  injurious  consequences.'  The  power  of  the  court 
should  never  be  exercised  merely  in  inflicting  injuries,  though 
it  sometimes  happens  in  the  application  of  principles  designed 
to  advance  the  general  purposes  of  justice,  the  interests  of 
individuals  are  made  to  suffer. 

^^  The  argument  upon  the  present  application  for  a  receiver, 
has,  no  doubt  necessarily  involved  the  question  of  the  propriety 
of  continuing  the  injunction ;  a  point  heretofore  adjudged  by 
the  court,  and  I  have,  from  a  sense  of  duty,  as  well  as  from  in- 
clination, carefully  reconsidered  the  -grounds  upon  which  I 
proceeded  in  passing  that  order,  with  an  anxious  desire  lo 
arrive  at  just  conclusions  upon  the  subject 

^^  It  was  my  deliberate  judgment  formed  then,  and  remaining 
still,  that  these  parties,  plaintiff  and  defendant,  as  to  third 
persons,  must  be  regarded  as  partners.  Independently  of  other 
authorities,  in  support  of  this  opinion,  the  case  of  Taylor  vt. 
Terme  and  Janffret^  S  Harr,  8f  Johns.  505,  it  seems  to  me  is 
perfectly  conclusive. — In  that  case  the  defendant  Terme^  was 
employed  by  the  other  defendant  Janffrel,  as  a  clerk  and  book- 
keeper, and  bad  no  control  or  management  of  the  business  in 
any  other  capacity;  and  yet,  because  he  received  a  share  of 
the  profits,  instead  of  a  stipulated  salary,  he  was  held  liable  as 
a  partner,  though  the  plaintiff  only  knew  him  as  such  clerk  or 
book-keeper,  and  the  note  upon  which  suit  was  brought,  was 
given  by  Janffret  alone. 

<^  It  was  admitted  by  the  very  eminent  counsel  who  argued 
that  case  for  the  defendant,  that  the  English  decisions  cited  by 
the  plaintiff's  counsel,  established  the  position,  that  where  a 
person  derives  a  benefit  from  the  trade  in  which  another  is 
engaged,  by  receiving  a  portion  of  the  profits,  he  is  liable  as  a 
partner,  although  he  carefully  stipulates,  that  he  is  not  to  be  so 
liable,  and  the  effect  of  the  decisions  was  attempted  to  be 
obviated  upon  the  ground,  that  being  made  since  the  revolo- 
tion,  they  were  not  binding  upon  the  court. 

^^  Being  then  partners,  to  the  extent  of  rendering  both  liable 
for  the  engagements  of  the  concern,  a  dissolution  having  taken 
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place,  and  insolvency  impending,  if  not  actually  existing,  and 
it  being  charged  and  not  denied,  that  the  defendant  was  misap- 
plying the  partnership  funds,  to  the  payment,  indiscriminately, 
of  his  individual,  as  well  as  the  partnership  debts,  it  seemed  to 
me  a  case  was  presented,  in  which  it  was  the  duty  of  the  court 
to  interfere.  In  deciding  upon  the  motion  to  dissolve  the  in^ 
junction,  authorities  were  cited  to  show,  that  each  partner 
upon  the  dissolution  of  the  partnership,  has  a  perfect  right,  in 
the  first  place,  to  require  that  the  partnership  funds  shall  be 
directly  and  regularly  applied  to  the  payment  of  the  partner- 
ship debts,  and  that  as  between  them  there  is  a  lien,  or  at  least 
an  equity,  which  through  the  partners,  may  be  applied  in  favor 
of  creditors,  though  as  to  the  latter  it  may  not  attach,  by  virtue 
of  their  original  claims,  in  all  cases.  Story  on  Partnenhipy 
sedions  97,  326,  327. 

*^The  evidence  clearly  shows  that  the  business  of  this  concern 
is  surrounded  by  serious  embarrassments,  if  not  insurmountable 
difficulties.  The  affairs  of  the  partnership,  under  these  cir- 
cumstances, are  brought  into  a  Court  of  Chancery  to  be  there 
administered,  and  this  court,  it  is  believed,  has  jurisdiction  over 
the  subject,  not  only  as  a  matter  of  account  between  the  parties, 
but  upon  that  principle  of  equity,  by  which  the  partnership 
creditors,  through  the  plaintiff,  the  suing  panner,  have  a  right 
to  insist,  that  the  partnership  funds,  shall  be  applied  in  the 
first  place,  to  the  payment  of  their  claims,  in  preference  to  the 
individual  creditors  of  the^espective  partners. 

^^  That  the  separate  creditors  can  only  look  to  the  surplus, 
after  the  satisfaction  of  the  joint  creditors  in  a  court  of  equity, 
has  been  decided  by  the  Court  of  Appeals,  and,  of  course,  is  a 
position  not  open  for  controversy.  McCuUoh  vs.  DashielVs 
adr.j  1  //.  ^  G.  96, 106.  In  the  case  of  Hazzard  vs.  Hazzardj  I 
Story  Rep,  371,  cited  by  the  defendant's  counsel,  the  rights 
of  creditors  are  not  at  all  involved,  as  they  are  in  this  case,  not 
only  by  the  averments  of  the  bill,  which  show  the  danger  to 
which  they  are  exposed,  by  the  division  of  the  partnership 
funds,  to  the  payment  of  the  separate  creditors  of  the  defendant, 
but  by  the  silence  of  the  answer  in  regard  to  that  allegation, 
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and  its  statements  in  reference  to  the  attachments  which  those 
creditors  were  prosecuting  against  hiro.  In  Hazzard  vs.  Hazzardj 
the  complainant  put  his  right  to  an  account^  upon  the  distiDCt 
and  sole  ground  of  his  being  a  partner,  and  Mr.  Justice  Story 
being  of  opinion  that  the  parties  inter  sue  were  not  partners, 
and  consequently  that  the  allegations  and  proofs  did  not  cor- 
respond, dismissed  the  bill. 

^*  In  this  case,  the  plaintiff  not  only  asks  for  an  account,  as  a 
partner,  but  he  alleges  the  danger  to  partnership  creditors 
from  the  conduct  of  the  defendani,  and  his  own  danger  and 
entire  ruin,  if  by  reason  of  the  misapplication  of  the  partner- 
ship funds  by  the  defendant,  those  creditors  are  thrown  upon, 
or  have  recourse  to  him,  as  we  have  seen  they  have  a  clear 
right  to  do.  This  case  then,  I  think,  is  essentially  unlike  the 
case  decided  by  Judge  Story, 

^^  It  has  been  argued,  that  the  court  should  at  any  rate,  do  no 
more  than  restrain  the  defendant,  from  applying  the  joint  pro- 
perty (if  it  be  joint)  to  the  payment  of  his  separate  debts,  and 
that  the  joint  creditors  should  be  left,  from  time  to  time,  as  the 
circumstances  may  render  necessary,  to  apply  to  the  court  for 
the  protection  of  their  interests.  But  would  not  this  Qourse 
be  most  inconvenient,  and  tend  to  multiply  litigation  to  a  very 
unnecessary  extent  ? 

^^  The  joint  creditors  or  plaintiff  must  be  kept  constantly  on 
the  alert,  to  prevent  a  violation  of  the  injunction,  which  might 
be  done  to  a  great  extent,  without  Hhe  risk  of  detection,  and 
for  every  attempt  of  the  separate  creditors  to  secure  the  pay- 
ment of  their  claims,  to  the  prejudice  of  the  joint  creditors,  a 
bill  in  equity  would  have  to  be  filed.  It  would  produce  the 
same  inconvenience,  which  the  Lord  Chancellor  in  ex  parte 
EUoHj  3  Ves.  238,  deprecated. 

^^  A  case  has  been  cited  in  this  argument,  which  was  not  re- 
ferred to,  in  the  argument  of  the  motion  to  dissolve  the  injunc- 
tion, which  in  its  essential  features  is  very  much  like  the  case 
we  are  considering.  It  is  the  case  of  ex  parte  Digby^  and  ex 
parte  Buckston^  in  38  Eng.  Com.  La/w  Rtp.  495.  The  ques- 
tion in  that  case  was,  between  the  assignees  under  a  separate, 
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and  the  assignees  under  a  joint  fiai^  and  the  rights  of  these 
assignees  depended  upon,  whether  a  partnership  was  shewn  to 
exist,  between  Shatkkton  and  BUnkin.  The  business  it  ap- 
pears was  carried  on  in  the  sole  name  of  JSIenfetn,  and  that 
ShaMetcn  had  been  retained  by  him,  as  a  clerk,  or  agent,  at  a 
salary  of  £100  a  year;  but,  that  afterwards,  by  a  new  arrange** 
ment  between  the  parties,  Shackhion  was  to  have  a  moiety  of 
the  profits  of  the  business,  as  a  compensation  for  his  services. 
There  was  no  agreement  in  writing,  constituting  him  a  partner, 
nor  any  entry  in  the  books  of  the  business,  from  which  that 
circumstance  could  be  implied ;  and  it  did  not  appear,  that  he 
brought  any  capital  into  the  concern,  or  had  any  interest  in  the 
stock  in  trade,  which  was  purchased  with  the  separate  money 
of  Bltnkin^  and  while  the  alleged  partnership  was  going  on, 
ShaekUKm  carried  on  a  separate  trade,  as  a  dealer  in  hops. 

**  Under  these  circumstances,  the  court  impounded  the  sepa- 
rate Jiat^  to  give  effect  to  the  subsequent  joint  jiat^  being  of 
opinion  that  the  arrangement  constituted  a  partnership  as  to 
their  liabilities,  to  third  persons,  and  that  even  if  the  question 
was  doubtful,  a  joint  commission  was  never  superseded  by  a 
separate  commission,  without  sending  the  disputed  fact  of  part- 
nership to  be  determined  by  a  jury.  And  in  the  case  referred 
to.  Sir  G.  Roye  said,  it  appeared  to  him,  the  property  was 
joint,  and  it  was  the  duty  of  the  court,  to  see  how  far  the 
rights  of  all  the  creditors  could  be  preserved,  and  that  it  was 
the  habit  of  the  court  in  such  cases,  ^  to  get  the  separate  ,/!al 
out  of  the  way  of  interfering  with  the  joints/Sol,  or  impeding 
the  administration  of  the  joint  assets,  for  the  general  benefit  of 
the  joint  creditors.'  If  this  then,  was  a  case  in  bankruptcy, 
depending  in  the  ISngtish  courts,  there  can  be  little  or  no 
doubt,  that  the  assets  of  this  firm  would  be  administered  under 
a  joint  commission,  and  applied  to  the  payment  of  the  joint 
creditors,  in  preference  to  the  separate  creditors  of  Kerr,  U 
is  said  however,  that  in  this  case,  there  is  neither  the  death  of 
either  of  the  parties,  bankruptcy,  or  technical  insolvency ;  and 
that  the  rule  which  gives  joint  property  to  the  joint  creditors, 
and  separate  property,  to  the  separate  creditors,  only  applies 
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to  such  cases.  There  is,  to  be  sure,  in  this  case,  Deiiher  death, 
bankruptcy,  or  technical  insolvency,  but  there  is  actual  insol- 
vency, and  an  intention  charged,  and  not  denied  on  the  part  of 
the  defendant,  to  treat  the  property  of  this  concern  as  separate 
property,  and  to  apply  it  accordingly.  This,  the  Court  of 
Appeals  have  said,  in  the  case  of  JUcCxdloh  vs.  DcuhieU^  1  H, 
fy  G,  106,  is  contrary  to  the  equitable  rule,  which  declares 
that,  the  separate  creditors  can  only  look  to  the  surplus  of  the 
joint  fund,  after  the  satisfaction  of  the  joint  creditors.  Though 
I  have  given  to  this  case  a  very  careful  consideration,  and  have 
had  the  benefit  of  able  arguments  on  both  sides,  it  is  very  pos- 
sible I  may  have  fallen  into  error  in  the  conclusion  to  which 
my  judgment  has  conducted  me;  but  in  that  event  I  have  the 
satisfaction  to  know,  that  the  legislature  of  this  State,  affords 
the  means,  by  which  the  party  against  whom  the  decision  is 
made,  may  take  that  decision  to  a  superior  tribunal,  where  the 
error,  if  one  has  been  committed,  will  be  corrected.  The  act 
of  1835,  chapter  346,  and  380,  gives  the  remedy  in  regard  ta 
the  injunction,  (upon  which  the  order  for  a  receiver  depends) 
but  as  that  remedy  has  not  been  pursued,  I  consider  it  my  duty 
to  appoint  a  receiver,  and  shall  pass  an  order  for  that  purpose. 

^^  Though  the  depositions  taken  and  filed,  since  the  last  order 
have  been  read,  they  have  not  been  adverted  to  in  the  foregoing 
observations,  nor  are  they  relied  upon  in  support  of  the  order 
about  to  be  passed,  because  I  am  not  satisfied,  that  they  were 
$0  taken,  as  to  make  them  evidence.  George  M,  Gillj  Esq.  is 
recommended  as  a  fit  person  to  be  appointed  receiver  by  a 
large  number  of  creditors,  and  it  is  understood  there  is  no 
objection  to  him,  he  will  therefore  be  appointed.^' 

From  these  several  orders,  granting  and  continuing  the 
injunction,  and  appointing  a  receiver,  the  defendant  appealed  to 
this  court 

The  cause  was  argued  before  Dorsev,  C.  J.,  Spencb, 
Martin  and  Magruder,  J. 

By  Wm.  Schlgt  for  the  appellant. 

By  Geo.  M.  Gill  and  John  Nelsok  for  the  appellee. 
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Spence,  J.  delivered  the  opinion  of  this  court. 

The  question  upon  which  this  case  entirely  depends,  is, 
whether  Kerr  and  Potter^  stood  in  the  relation  to  each  other 
of  partners  hUer  se.  If  they  stood  in  this  relation  to  each  other, 
the  order  of  the  Chancellor  granting  the  injunction,  the  order 
continuing  the  injunction,  and  the  order  appointing  a  receiver 
were  all,  and  each  of  them  correct,  if  not,  erroneous. 

In  the  examination  of  this  question,  all  that  class  of  cases  in 
which  courts  of  equity  have  adjudged  the  parties  to  be  part- 
ners in  relation  to  third  persons,  are  left  out  of  view.  This 
controversy  is  one  to  which  the  creditors  are  not  parties,  but 
one  in  which  PMer  claims  to  be  an  actual  partner  of  Kerr^ 
and  entitled  to  the  rights  and  equities  of  a  partner  inter  se.  It 
can  only  be  upon  the  hypothesis,  that  Potter  is  a  partner  of 
Kerr  J  and  holding  with  him  a  community  of  rights  and  interests 
in  the  capital  stock  and  eflects  of  the  concern,  which  creates 
bis  lien  from  which  his  equities  arise.  Otherwise  his  claim 
can  present  no  other  reason,  or  ground  for  the  interposition  of 
a  court  of  equity,  on  the  ground  of  lien,  than  that  of  any  other 
creditor  of  Kerr. 

We  will  enquire,  whether  upon  the  authorities,  when  applied 
to  the  evidence  in  this  cause,  Kerr  and  Potter^  stood  in  the 
relation  to  each  other  of  partners  inter  se.  Chancellor  KetU, 
in  the  3d  vol.  of  his  Commentaries^  page  32,  says  ^^  there  is  a 
just  and  marked  distinction,  between  partnerships  as  respects 
the  public,  and  partnerships  as  respects  the  parties;  and  a 
person  may  be  held  liable  as  a  partner  to  third  persons,  although 
the  agreement  does  not  create  a  partnership  between  the  parties 
themselves."  At  page  21  j  the  same  author  says,  ^'  actual  in- 
tention is  requisite  to  constitute  a  partnership  inter  «e.''  See  1 
Story's  Rep.  371,  Hazzard  vs.  Hazzard. 

This  is  not  one  of  those  cases  so  frequently  found  in  the 
books,  where  courts,  to  ascertain  the  intention  of  the  parties, 
are  obliged  to  form  their  conclusions  by  deductions,  drawn  by 
analc^y  from  principles  of  law  applied  to  the  facts  and  circum- 
stances. The  parties  themselves  in  their  articles  of  agreement 
of  the  23d  January,  1845,  have  declared  their  intention  in  the 
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most  unequivocal  language,  as  follows:  ^'And  it  is  hereby 
declared  to  be  the  meaning  of  the  articles  of  agreement  afore- 
saidy  that  thereby  the  said  Moses  Potter  is  not  made  a  partner 
in  trade,  of  the  said  E.  M.  Kerr^  but  that  the  allowance  of  one- 
fourth  of  the  net  profits,  ailer  deducting  the  expenses  of  the 
business,  and  also  deducting  interest  on  the  amount  of  the 
capital  at  the  rate  of  six  per  cent,  is  a  compensation  for  the 
services  of  the  said  Moses  Potter^  in  lieu  of  clerk  hire."  We 
think  this  declaration  and  the  explanation  showing  they  are 
not  partners  inter  se^  in  the  articles  of  agreement  are  conclusive 
of  this  question.  It  was  insisted  in  the  argument,  that  if  Potter 
were  held  liable  for  the  debts  of  the  concern,  and  not  to  be 
treated  as  a  partner  inter  <e,  and  entitled  to  all  the  rights  and 
equities  as  such,  would  be  unfair  and  fraudulent.  The  answer 
to  this  is,  that  Potter  might  have  known  that  be  was  not  the 
actual  partner  of  Kerr^  and  if  he  performed  acts  himself,  or 
stood  by  and  saw  others  perform  them,  which  would  render 
him  liable  to  the  creditors  of  the  establishment,  the  credit  given 
was  voluntary,  and  gave  him  no  other  equity  than  would  resalt 
to  any  other  individual,  who  had  become  responsible  for  KerrU 
indebtedness. 

But  it  was  insisted,  that  this  liability  of  Potter  to  the  credi- 
tors, gave  them  an  equity  to  come  upon  the  partnership  stock 
and  effects,  and  the  case  of  ex  parte  Digby  and  ex  parte  Buck- 
stony  in  38  Eng,  Com.  Law  Rep.  495,  was  relied  on  as  main- 
taining this  doctrine.  This  was  a  case  in  bankruptcy,  and  the 
controversy  was  between  the  assignees  under  the  joint  ^, 
and  the  assignees  under  a  separate  Jia>t.  A  controversy  in  fact 
between  the  representatives  of  the  joint  creditors  on  the  one 
band,  and  the  separate  creditors  on  the  other.  The  assignees 
under  the  separate  Jiat  praying  that  the  joint  Jiat  might  be 
annulled,  and  the  assignees  under  the  joint  Jiat  that  the  sepa- 
rate fiat  might  be  superseded.  Now,  as  we  have  before 
stated,  this  is  not  a  controversy  between  creditors,  involving 
the  question  of  joint  and  separate  claims,  but  is  simply  one 
involving  the  question  whether  Potter  was  the  actual  partner 
of  Kerr^  and  had  a  lien  on  the  stock  and  effects  of  the  coocera. 
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ir  this  were  an  application  by  a  creditor  charging  that  Kerr 
and  Potter  were  partners  in  trade,  and  that  he  was  a  creditor 
of  the  firm,  the  dissolution  and  the  insolvency  of  the  firm,  and 
the  improper  appropriation  of  the  fands  of  the  firm  to  the  pay- 
ment of  the  separate  creditors,  there  might  be  some  analogy. 

We  think,  therefore,  upon  the  case  as  made-  by  the  bill, 
ansvrers,  exhibits  and  proof,  there  is  error  in  the  Chancellor's 
order  awarding  the  injunction,  the  order  continuing  the  injunc- 
tioD,  and  the  order  appointing  a  receiver. 

In  this  case  we  do  not  decide  any  question  as  to  the  rights 
of  creditors. 

The  Chancellor's  orders  are  reversed,  and  the  cause  re- 
manded, that  an  account  may  be  stated  of  the  profits,  while 
Potter  acted  as  clerk  or  salesman  of  Kerr. 

ORDBRS  REVERSED   AND   CAUSE   REMANDED. 

Dorset,  C.  J.  dissented. 


Martin  Smith  vs.  The  State  of  Maryland. — June^  1848. 

Leasing  to  another  a  house,  with  the  intent  of  its  being  used  as  a  common 

bawdy  bouse,  is  an  offence  indictable  at  common  law. 
There  can  be  no  doubt  that  the  keeper  of  a  bouse  of  this  description  may  be 

indicted,  and  he  who  leases  to  another  a  house,  with  the  intent  of  its  being 

so  used,  is  particqtB  crimims — an  aider  and  abettor  in  the  misdemeanor. 
The  indictment  must  contain  a  certain  description  of  the  crime,  and  a  statement 

of  the  facts  by  which  it  is  constituted ;  but  it  need  not  state  when  the  lease 

commenced,  or  was  to  end. 

Writ  of  Error  to  Baltimore  City  Court. 

At  the  October  term,  1845,  of  Baltimore  City  Coart^ 
Martin  Smith,  the  appellant,  was  indicted  for  leasing  a  house 
to  one  Voreas  Smith  with  the  knowledge  that  the  said  Dorcas 
Smith  intended  to  keep  therein  a  common  bawdy  house.  The 
indictment  is  as  follows  : — 

*^  The  jurors,  &c.  do  on  their  oath,  present  that  Martin 
Smithy  late,  &c.  on  the  second  day  September,  1845,  with 
54        V.6 
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force  and  arms,  at,  &c.  unlawfully,  willfully,  and  knowingly, 
did  let  a  certain  house,  there  situate,  of  him  the  said  Martin 
Smithy  to  one  Dorcas  Smith,  with  an  intent  that  the  said 
Dorcas  Smith  should  aAerwards,  and  during  the  continuance  of 
such  lease  thereof,  then  keep  and  maintain  the  said  house  as  a 
common  bawdy  house;  and  that  afterwards,  and  during  the 
continuance  of  such  lease  thereof,  to  wit:  on  the  day  and  year 
aforesaid,  and  on  divers  other  days  and  times,  between  that  day 
and  the  day  of  taking  of  this  inquisition,  at  the  city  of  Bal- 
timore aforesaid,  the  said  Dorcas  Smith  did  actually  keep  and 
maintain  the  said  house,  as  a  common  bawdy  house,  to  the  great 
scandal  of  all  the  liege  inhabitants  of  the  said  State,  to  the  evil 
example  of  all  others  in  the  like  case  offending,  and  against  the 
peace,  government,  and  dignity  of  the  State.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the 
said  Martin  Smith  afterwards,  to  wit — on  the  second  day  of 
September,  in  the  year  of  our  Lord,  1845,  with  force  and 
arms,  at  the  City  of  Baltimore  aforesaid,  unlawfully  and 
knowingly,  did  let  out  a  certain  other  house,  there  situate, 
which  said  last  mentioned  house,  he  the  said  Martin  Smith, 
then  and  there  had  the  control  of,  and  the  power  of  letting  out, 
to  one  Dorcas  Smith,  with  intent  that  the  said  Dorcas  Smith 
should  afterwards,  and  during  the  continuance  of  such  lease 
thereof,  there  keep  and  maintain  the  said  last  mentioned  house, 
as  a  common  bawdy  house;  and  that  afterwards,  and  during  the 
continuance  of  such  lease  thereof,  to  wit,  on  the  day  and  year 
aforesaid,  and  on  divers  other  days  and  times,  between  that 
day  and  the  day  of  taking  this  inquisition,  at  the  City  of  Bal- 
iimore  aforesaid,  the  said  Dorcas  Smith  actually  did  keep  and 
maintain  the  said  last  mentioned  house  as  a  common  bawdy 
house,  to  the  great  scandal  of  all  the  liege  citizens  of  the  said 
State,  to  the  evil  example  of  all  others,  in  the  like  case  offend- 
ing* and  against  the  peace,  government  and  dignity  of  the  State.^ 
To  this  indictment,  the  defendant  pleaded  not  guilty,  and  the 
case  being  submitted  to  the  court,  the  court  (Brice,  C.J. 
NisBET  and  Worthington,  A.  J.,)  declared  the  defendant 
guilty  of  the  misdemeanor  as  above  charged  against  him.    The 
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defendant  then  entered  a  motion  in  arrest  of  judgment  and 
assigned  for  cause  : — 

let.  Because  the  indictment  sets  forth  no  crime  under  the 
laws  of  this  State. 

2d.  Because  the  indictment  sets  forth  no  indictable  matter. 

The  court  overruled  this  motion,  and  imposed  a  fine  of  $20 
and  costs  upon  the  defendant,  and  who  sued  out  a  writ  of  error 
to  this  court. 

The  cause  was  argued  before  Dorset,  C.  J.,  Spekcb, 
Magruder  and  Martin,  J. 

By  Walsh  for  the  appellant,  who  cited  1  Eva,  Har,  502. 
2  Chitly's  C.  L,5.  13  Pick.  169.  17  Pick.  83.  2  S.  ^-  R.  298. 
5  Iredell,  603,  606.    2  Hill,  558,  and 

By  Richardson,  JlUamey  Generalj  for  the  appellee. 

Magruder,  J.,  delivered  the  opinion  of  this  court 

The  appellant  in  this  case  was  convicted,  in  Baltimore  City 
Court,  of  letting  out  to  Dorcat  Smith,  a  house  in  the  City  of 
Baltimore,  with  intent  that  she  should  keep  and  maintain  the 
same  as  a  common  bawdy  house,  and  which,  aAerwards  and 
during  the  continuance  of  the  lease,  was  kept  as  a  house  of 
that  description. 

It  appears  by  the  record,  that  there  was  a  motion  in  arrest  of 
judgment,  and  ttie  following  reasons  were  assigned.  1st.  Be- 
cause the  indictment  sets  forth  no  crime  under  the  laws  of  the 
State,  and  2d.  Because  the  indictment  sets  forth  no  indictable 
matter.  The  motion  was  overruled,  and  this  court  is  now  to 
decide,  whether  the  court  below  erred  therein. 

It  may  be  that  none  of  us  can  recollect  any  case  like  this, 
which  was  prosecuted  with  success  in  any  court  of  Maryland. 
But  it  cannot  be  inferred,  from  the  mere  circumstance,  that  a 
particular  offence  has  never  been  punished,  that  there  is  no  law 
to  authorize  its  punishment.  A  jury  may  never  have  been  fur- 
nished with  the  requisite  proof,  or  if  in  some  instances  the 
proof  was  furnished,  on  which  to  ground  such  a  prosecution 
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and  yet,  no  presentment  was  made,  such  neglect  of  daty  is  no 
evidence  of  the  non-existence  of  a  law,  which  made  it  the  duty 
of  the  jury,  to  present  it  as  a  misdemeanor.  An  answer  to 
what  was  urged  on  this  subject  may  be  found  in  the  Courtis 
opinion,  in  the  case  of  The  Slate  vs.  Buchanatij  in  5  H.tf  J. 
317.  A  learned  judge  of  a  sister  State,  in  answer  to  the 
argument,  that  the  offence  now  under  consideration,  is  "  intan- 
gible by  legal  punishment,''  observed,  ^'  if  any  of  the  attributes 
of  the  common  law,  may  be  said  to  stand  above  the  rest  in 
point  of  excellence,  its  well  known  power  of  pursuing  iniquity 
through  all  disguises,  of  stripping  from  crime  the  forms  under 
which  it  seeks  to  mask  itself,  and  dragging  the  offender  from 
the  dark  recesses  of  fraudulent  evasion,  has  seemed  to  me  to 
occupy  that  position." 

It  cannot  be  denied,  that  the  keeper  of  a  house  of  this  descrip- 
tion, may  be  indicted  at  common  law,  and  surely  he  who  leases 
to  another  a  house,  with  the  intent  of  its  being  so  used,  is 
particeps  criminis^  an  aider  and  abettor  in  the  misdemeanor. 
It  is  true,  that  in  the  case  of  Brocktmy  vs.  The  People^  2  HilPs 
J\r.  Y.  Reports,  page  550,  two  judges  decided,  that  for  such  an 
act  the  lessor  could  not  be  prosecuted,  but  with  the  reasoning 
of  the  judge  who  pronounced  the  opinion  in  that  case,  we  are 
not  satisfied.  We  cannot  think  that  the  act  of  furnishing  a 
house  for  such  an  iniquitous  purpose,  ^^  is  more  remote,  or 
indirect  than  the  sending  of  an  insulting  and  provoking  message 
to  another,  for  the  express  purpose  of  inducing  him  to  return  a 
challenge.''  Yet  an  indictment  for  sending  such  a  letter  has 
been  sustained,  see  6  East  464,  and  the  correctness  of  that 
decision  in  not  doubted  by  the  court,  in  the  case  of  Broekway. 
From  that  opinion  too,  one  of  the  judges  dissented,  and  we 
think  his  reasoning  upon  the  point  most  satisfactory,  although 
the  precedents  with  which  we  have  been  furnished,  would  not 
authorize  us  to  say,  that  the  indictment  mu9t  charge  the  owner 
of  the  house  with  being  the  keeper  of  it  We  have  also  the 
decision  in  the  case  of  ComnumtDeaUh  vs.  Carringtonj  3  Pick. 
that  such  an  act  is  a  misdemeanor,  see  also  2  Wcuh.  5,  and 
5  Iredell,  606. 
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We  caonot,  therefore,  say  that  the  offence  charged  in  this 
case,  is  not  one  which  is   punishable  by  indictment. 

Other  objections  to  the  indictment  were  taken  at  the  bar, 
none  of  which  are  considered  to  be  fatal.  We  cannot  suppose 
that  it  was  necessary  to  state  when  the  lease  commenced,  or 
was  to  end.  It  would  be  in  vain  to  prosecute,  if  in  order  to 
support  the  indictment,  this  proof,  it  may  be  in  the  possession 
only  of  the  offending  parties,  was  required.  Perhaps  the  phrase 
'Met  out,'^  is  not  the  most  appropriate,  but  its  meaning  is  quite 
plain. 

It  cannot  be  said,  that  this  is  a  prosecution  against  Dorcas 
SniUky  as  well  as  the  appellant.  Her  name,  and  what  is 
alleged  of  her,  are  introduced  of  necessity,  in  stating  the 
offence,  for  which  the  appellant  is  put  upon  trial.  The  con- 
cluding words  are  required  in  every  indictment,  and  refer  not 
to  the  acts  of  Dorcas^  but  to  those  of  the  appellant,  which  are 
charged  to  be  against  the  peace,  government  and  dignity  of  the 
State.  Many  indictments  are  to  be  found  in  the  books,  to 
which  the  same  objection  might  have  been  made,  and  which 
seem  to  be  sufiScient.  See  for  example,  indictments  for  receiv- 
ing stolen  goods  knowing  them  to  be  stolen. 

It  does  not  appear  to  us  that  any  of  the  reasons  assigned  in 
support  of  this  motion,  require  us  to  say,  that  the  offence  here 
charged,  is  not  described  with  convenient  certainty,  so  as 
to  enable  the  court  to  impose  the  proper  fine;  or  enable  the 
defendant  to  make  his  defence,  or  to  plead  the  indictment  in 
bar  to  any  subsequent  proceeding.  In  the  case  of  The  State  v$. 
Buchanan,  5  H.  fy  J.  the  court  said,  '<  an  indictment  must 
contain  a  certain  description  of  the  crime,  of  which  the  defen- 
dant is  accused,  and  a  statement  of  the  facts  by  which  it  is 
constituted."  We  think  the  indictment  in  this  case  has  these 
requirements,  and  that  without  calling  in  question,  some  of  the 
principles  recognized  in  that  case,  we  cannot  disturb  this 
judgment. 

JUD6ME19T   AFFIRMED. 
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George  H.  Steuart,  Executor  of  William  Steuart,  vt. 
John  Carr«  Richard  L.  Stocrett  and  Joseph  N. 
Stocrett. — June^  1848. 

A  suit  in  Chancery  abated  in  1838,  by  the  death  of  the  defendant  The  bill 
of  revivor  was  not  filed  until  1843,  and  to  account  for  the  delay,  it  was 
alleged  and  proved  that  the  original  papers  were  lost  or  mislaid  in  the  Chan* 
eery  office,  from  July,  1888,  to  September,  1843 ;  that  frequent  searches  were 
made  for  them  without  effect,  by  the  register  and  solicitor  of  the  complainants, 
and  that  the  bill  of  revivor  was  filed  as  soon  as  they  were  found.    Ibti, 

That  the  plea  of  limitations,  founded  upon  this  lapse  of  time,  would  not,  under 
these  circumstances,  bar  the  revival  of  the  suit,  even  if  under  ordinary 
circumstances,  such  a  defence  would  in  equity  be  available. 

When  an  executor  fails  to  give  the  notice  to  creditors  to  exhibit  their  claimi, 
required  by  the  18th  section  of  the  8th  sub-chapter  of  the  act  of  179S,  ch. 
101,  he  will  not  be  entitled  to  the  exemption  finom  liability,  provided  for  in 
the  16th  section  of  the  same  sub-chapter  of  the  same  act. 

And  if  an  executor  departs  from  the  due  course  of  administration,  by  V^y^ 
legacies,  after  he  has  acquired  knowledge  of  the  claim  of  a  creditor,  be  will 
not  be  exempt  from  liability  for  such  claim,  even  though  he  had  previously 
given  the  requisite  notice  to  creditors. 

Before  certain  legacies  became  due  and  payable  under  the  will,  the  executor 
and  his  cp-residuary  legatee  entered  into  an  agreement  in  writing,  under 
seal,  by  which  they  bound  themselves  to  pay  interest  on  said  legacies,  semi- 
annually, from  the  time  they  became  due  until  paid ;  the  principal  to  be  paid 
by  the  executor  in  due  course  of  administration.    Held, 

That  such  a  contract  cannot  impair,  destroy  or  change  the  rights  or  prioritiet 
of  other  creditors  or  legatees,  arising  under  a  due  course  of  admiDiatrilioiit 
even  if  it  should  be  regarded  as  expressly  binding  the  obligors  to  pay  the 
legacies  therein  mentioned. 

Whilst  an  executor  acting  in  the  faithful  discharge  of  his  duties,  will  receive 
the  favor  and  protection  of  a  court  of  equity,  yet  if  he  enters  into  a  covenant, 
either  for  his  own  benefit,  or  that  of  him  with  whom  he  contracts,  by  which 
he  binds  himself  personally  for  the  payment  of  a  debt  or  legacy,  which  with 
the  assets  then  in  his  hands,  and  in  due  course  of  administration  he  was  not 
then  in  a  condition  to  pay,  he  must  take  the  consequences  of  his  own  grata!- 
tons  act. 

The  2d  section  of  the  act  of  1828,  ch.  131,  which  places  creditors  whose  claimi 
are  known  to  the  executor,  but  who  fail  to  bring  them  in,  in  pursoaoce  of 
notice  given,  as  required  by  the  act  of  1798,  upon  the  same  footing  with  those 
whose  claims  are  unknown,  was  never  designed  to  apply  to  cases  where 
notice  to  the  executor  or  administrator  has  been  given  through  the  fflediom  of 
a  Ui  pendtm,  or  been  in  due  time  followed  liy  it. 

In  many  cases,  the  authentication  of  claims  in  the  particular  mode  reqniml  by 
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the  acts  of  Assembiy,  is  impracticable ;  the  only  alternative  of  the  creditor 
being  a  resort  to  a  court  of  justice ; — a  literal  construction,  therefore,  of  the 
act  of  1823  would  be  fraught  with  inconsistency  and  injustice,  and  will 
not  be  placed  upon  it,  if  it  be  susceptible  of  any  other  just  and  rational 
interpretation. 

Appbal  from  the  Court  of  Chancery. 

The  original  bill  in  this  case,  was  filed  on  the  18th  July, 
18S2,  by  the  appellees  against  Geo.  H.  Steuarty  the  appellant^s 
testator  and  others,  alleging  the  death  of  one  Richard  JVcUkina, 
in  the  year  1794,  seized  of  a  certain  tract  of  land  in  ^n'M 
Arundel  County,  called  "JBe«nng(on,"  containing  one  hundred 
and  fifly  acres,  more  or  less,  leaving  a  last  will  and  testament 
whereby  he  devised  said  land  to  his  three  sons,  Joseph^  Richard 
and  JYkholaSy  for  life,  but  made  no  disposition  of  the  reversion 
or  remainder,  after  the  termination  of  said  life  estates,  whereby 
the  same  descended  to  the  heirs  of  the  testator  generally,  who 
were  the  said  three  sons,  and  also  three  daughters.     The  bill 
then  states  the  transfer  of  the  interest  of  said  Atc/uzrd,  the  son, 
and  of  certain  other  parties,  in  said  land,  to  the  complainant, 
CarTj  and  the  deaths  of  the  other  sons  and  daughters  of  the 
testator,  leaving  numerous  children,  who  are  particularly  named, 
many  of  whom  are  minors,  and  their  respective  interests  in  the 
said  land  stated,  and  then  charges  that  said  Wm.  Sleuart  is, 
and  has  for  a  long  time  been  in  possession  of  a  part  of  this 
land,  enjoying  the  rents  and   profits  thereof,  and  refusing  to 
account  for  the  same  or  to  give  it  up  to  those  entitled ;  that  it 
would  be  for  the  benefit  of  all  the  parties  interested,  to  have 
the  same  sold  and  the  proceeds  divided  according  to  their 
respective  rights,  and  then  prays  for  a  sale,  and  for  an  account 
from  Steuartj  for  rents  and  profits  of  the  land  held  by  him. 

Exhibit  A,  is  the  will  of  Richard  WcUkins^  the  elder,  and 
contains,  among  others,  these  clauses: — 

^  Item.  I  give  and  bequeath  unto  my  son  Joseph  Watkins,  all 
that  part  or  parcel  of  land  called  '  Btsnngton^^  lying  over  the 
main  road  and  adjoining  the  land  he  bought  of  Thomas 
Stoekett.'*'*  ^^  Item.  I  give  and  bequeath  unto  my  two  sons 
JVicholas  Gassatoay  Watkins  and  Richard   Watkins^  all  that 
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part  or  parcel  of  land,  called  ^  Besnngicn^^  lying  on  the  south 
east  of  the  main  road  leading  to  South  River  Churchy  to  be 
equally  divided  between  them  at  the  death  of  my  wife.^' 

Other  exhibits  are  also  filed  with  the  bill,  consisting  of  deeds 
and  judgments  and  other  evidences  of  title  in  the  complainants, 
to  which  it  is  not  necessary  to  refer. 

The  ansxoer  of  Wm.  Steuart^  filed  on  the  17th  May,  18S4, 
after  admitting  the  death  of  Richard  tVcUkinSj  the  elder,  leaving 
said  will,  and  the  devises  to  his  three  sons  therein  contaioed, 
proceeds  to  state  that  this  defendant  is  advised  to  admit,  that 
by  virtue  of  said  will  the  said  sons  acquired  estates  for  their 
respective  lives  in  the  property  thereby  devised  to  them.  But 
insists  that  at  the  time  of  the  death  of  the  testator,  and  from 
thenceforth  until  ader  this  defendant  had  acquired  an  interest 
in  the  lands,  it  was  supposed  that  said  will  vested  in  said  soas 
estates  in  fee  simple  in  said  lands.  That  many  years  ago,  said 
JVicholas  Gassawiy  fVatkins  assigned  all  his  interest  in  said 
lands  to  said  Joseph  WcUkinSj  believing  he  was  assigning,  and 
said  Joseph  believing  he  was  purchasing  an  estate  in  fee  simple, 
in  an  undivided  moiety  of  the  lands  so  devised  to  said  JVkkolat 
and  Richard;  that  after  holding  said  lands  in  common  for  some 
years,  they  agreed  to  make  partition  thereof,  between  them 
agreeably  to  a  plat  filed  with  the  answer,  the  said  Joseph  taking 
for  his  part  the  lot  containing  fifty  acres,  and  said  Riehardj  the 
lot  containing  seventy-two  and  a  half  acres;  that  aAer  said 
petition,  defendant  purchased  all  the  interest  of  said  Jf»qih  in 
all  said  lands  mentioned  in  his  father^s  will,  as  by  a  conveyance 
from  Solomon  Groves^  late  sheriflfof  Anne  Jltrundel  County,  to 
defendant,  filed  as  part  of  this  answer  will  appear.  Defendant 
relies  on  said  deed  as  vesting  in  him  all  the  right  and  title  of 
said  Josephj  as  devisee  and  heir-at-law  of  his  father,  and  as 
assignee  of  said  JVicholas  6.  and  all  other  his  rights,  titles  and 
interest  in  and  to  the  lands  mentioned  in  and  conveyed  by  said 
deed.  Defendant  further  states  that  after  he  had  thus  acquired 
title  to,  and  possession  of  said  lands,  he  entered  into  an  agree* 
ment  with  said  Richard^  which  was  consummated,  by  the  exe- 
cution of  two  deeds  of  exchange,  filed  with  the  answer  whereby 
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defeodant  conveyed  to  said  Richard  the  lot  of  fifty  acres,  and 
the  latter  conveyed  to  defendant  said  lot  of  seventy-two  and  a 
half  acres,  and  defendant  now  and  for  years  past,  has  been  in 
the  possession  of  the  lands  so  claimed  by  him.  He  admits  the 
death  of  the  said  Joseph  and  JVteholas  G.  WatkinSy  and  that 
the  bill  correctly  states  the  condition  of  their  families,  but  does 
not  admit  that  the  children  or  representatives  of  the  said  JVkh- 
obtf,  have  any  interest  whatever  in  any  part  of  the  said  lands, 
nor  that  the  children  of  said  Joseph  have  any  interest  in  the 
lands  which  were  devised  to  him  by  his  father,  or  in  any  part 
of  the  lands  claimed  by  defendant. 

The  deed  from  Solomon  ChroveSj  the  sheriff,  to  Wm.  Steuartj 
the  defendant,  referred  to  in  the  answer  and  filed  with  it  as 
Exhibit  No.  2,  is  dated  the  2Sd  April,  1818,  and  recites  that 
writs  o[fi.fa.  had  been  issued  upon  certain  judgments  recovered 
by  Richard  Mackubbin  and  the  State  of  Maryland^  against 
said  Joseph  WatkinSy  in  the  years  1800  and  1802,  and  levied 
upon  a  certain  tract  of  land  situated  in  Jlnne  Arundel  County, 
called  ^^  Bessingtony^^  the  property  of  said  WatkinSy  and  that  by 
virtue  of  writs  of  vendUumi  exponas^  afterwards  thereon  issued, 
the  said  sheriff  on  the  22d  November,  1817,  sold  the  said  lands 
to  Wm.  Steuarty  for  the  sum  of  $3,010,  and  then  conveys  *^  unto 
him,  the  said  Wm,  Steuartj  his  beirs  and  assigns,  all  the  right, 
title  and  interest  of  the  sM  Joseph  WatkinSy  in  and  to  that  part 
of  a  tract  of  land  called  ^  Bessingtony  in  which  the  said  Joseph 
Waikins  had  a  fee  smplcy  so  as  aforesaid  taken  on  the  writs  of 
fieri  fadasy  containing  eighty-three  and  three-quarter  acres  of 
land,"  ^^  also  all  the  right,  title  and  interest  of  the  said  Joseph 
Watkinsy  in  and  to  that  part  of  a  tract  of  land  called  ^Bessing- 
ton^  so  as  aforesaid  taken  on  the  writs  oi  fieri  fadaSy  which 
lies  on  the  north  side  of  the  main  road  leading  from  South 
River  Church  to  RawUngs^  Tavemy^  containing  thirty-eight 
and  a  quarter  acres  of  land,  "also  all  the  right,  title  and  interest 
of  the  said  Joseph  Watkins^  in  and  to  that  part  of  a  tract  or 
parcel  of  land  called  ^  Bessingtony^  so  as  aforesaid  taken  on  the 
writs  o(  fieri fadas^  "the  same  being  the  second  lot  or  parcel 
of  ^  Be^wngton^  the  part  alloted  tq  the  said  Joseph  WatkinSy 
55        V.6 
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agreeably  to  a  division  made  between  the  said  Jo$eph 
and  a  certain  Richard  WcUkins  by  Thamoi  H,  Hall  and  John 
tgleharty  Jr,^  authorized  and  appointed  by  the  said  Jaueph  and 
Richardy  to  divide  that  part  of  the  tract  or  parcel  of  land  called 
^  Besringtonj'  agreeably  to  the  will  of  their  father,  beginning  at 
the  end  of  the  first  line  of  the  first  lot  allotted  to  the  said 
Richard  WaikinSy  running,  &C.9  containing  fifty  acres  of  land 

« 

more  or  less." 

On  the  7th  May,  1834,  a  decree  was  passed  for  the  sale  of 
the  said  lands  without  settling  the  rights  of  the  parties  to  their 
respective  shares  of  the  purchase  money,  with  the  understand- 
ing between  the  solicitors  of  the  parties  that  such  decree  should 
not  prejudice  the  claim  of  the  complainants  against  the  defen- 
dant for  an  account  of  rents  and  profits. 

The  sale  was  made  and  confirmed,  and  the  proceeds  brought 
into  court,  a  mass  of  testimony  was  then  taken  in  reference  to 
the  sherifi'^s  sale  of  the  estate  of  Joseph  WatkinSj  and  the  time 
the  land  was  occupied  by  Steuart^  its  value,  &c.,  which  it  is 
not  material  to  state,  and  on  the  SOlh  April,  1838,  the  Chan- 
cellor (Blamd)  passed  the  following  order : 

^^  Ordered,  that  this  case  be,  and  the  same  is  hereby  referred 
to  the  auditor,  with  directions  to  state  an  account  from  the 
pleadings  and  proofs  now  in  the  case,  distributing  the  proceeds 
of  the  sale  of  the  real  estate  among  the  parties,  according  to 
their  respective  interests.  In  stating  this  account,  the  auditor 
will  assume  that  under  the  will  of  Richard  WalkinSj  deceased, 
his  three  sons  took  only  a  life  estate  in  the  land,  in  the  pro- 
ceedings mentioned,  leaving  the  fee  simple  thereof,  to  descend 
to  all  his  children  and  heirs  equally.  That  his  son,  JoiepA 
Watkinay  being  entitled  to  one  specified  third  of  the  land  for 
life,  and  to  one  undefined  sixth  part  of  it  by  descent,  acquired 
another  third  for  life,  and  one  other  sixth  part  by  purchase^ 
which  interest  of  JoupWt  was  sold  under  a  fieri  faanu^  and 
bought  by  the  defendant,  WUikm  SUuaH.  That  the  defendant, 
John  Beardj  by  his  mortgage  and  the  judicial  proceedings 
thereupon,  acquired  the  life  interest  of  Richard  Waikim^  and 
nothing  more«    That  the  plaintiff,  John  Corr,  as  assignee  of 
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the  purchasers,  under  the  fieri  fadaSy  against  the  estate  of 
Biehard  Waikiniy  is  entitled  to  his  interest,  not  covered  by  the 
mortgage  to  Beardj  and  that  John  Carry  is  also  entitled  as 
assignee  of  the  other  claimants  as  stated  in  the  bill.  The 
defendant,  WtUicaa  SUuarty  must  be  held  accountable  for  the 
rents  and  profits,  according  to  the  actual  value  of  the  property, 
to  the  other  parties,  entitled  to  such  portions  of  it  as  may  have 
been  held  by  him,  from  the  time  when  their  rights  may  have 
respectively  accrued  up  to  the  day  of  sale.  But  there  being 
BO  evidence  of  any  demand  of  dower  having  been  made 
of  WiUiam  Steuarty  the  purchaser,  by  the  widow  of  Joseph 
Waikiney  deceased,  she  is  not  entitled  to  any  rents  and  profits 
from  him.'' 

The  auditor  then  stated  an  account  C,  assigning  two-thirds 
of  the  net  proceeds  of  sale  to  WiUieMi  Steuarty  the  defendant, 
which  was  affirmed  by  order  of  the  Chancellor  on  12th  June, 
18S8. 

The  auditor  afterwards,  on  the  5th  July,  1838,  states 
several  accounts  of  rents  and  profits,  by  the  last  of  which 
(account  F,)  the  defendant,  WUUam  Steuarty  is  charged  with 
the  sum  of  $954  90,  being  the  annual  valuation  of  two-thirds 
of  the  real  estate  of  Richard  WcUkinty  deceased,  up  to  the 
Sd  June,  1834,  which  is  awarded  to  the  parties  entitled.  The 
defendant  on  the  ninth  of  the  same  month,  excepted  to  these 
accounts  of  the  auditor. 

At  September  term,  1843,  the  complainants  filed  a  bill  of 
revivor,  in  which,  after  stating  the  above  proceedings,  up  to 
the  exceptions  taken  to  the  auditor's  account  on  the  9tbf  July, 
1838,  they  charge  that  the  said  papers  were  mislaid  for  many 
years.  That  before  the  cause  was  brought  to  final  hearing,  the 
said  WiUiam  Steuart  departed  this  life,  leaving  a  last  will  and 
testament,  whereof  he  appointed  a  certain  George  H.  Steuart 
executor,  who  has  obtained  letters  testamentary  thereon,  and 
has  possessed  himself  of  assets  of  his  testator  sufficient  to 
answer  the  demands  of  your  orators,  as  stated  in  their  original 
bill.  The  bill  then  prays  that  the  suit  may  be  revived,  and  in 
case  the  said  executor  shall  not  admit  assets  of  his  testator 


436  CASES  IN  THE  COURT  OF  APPEALS 


Steaart  vs.  Carr  d  ol.— 1848. 


in  his  hands,  to  satisfy  the  said  demands,  that  an  acconnt  maj 
be  taken  under  the  directions  of  this  court,  of  the  estate  and 
effects  of  the  said  testator  receired  by  him  as  executor,  Ac 
The  armoer  of  the  appellant  to  this  bill  of  revivor,  was 
filed  at  March  term,  1844,  and  after  admitting  the  proceedings 
upon  the  original  bill,  as  far  as  the  statement  of  the  auditor's 
accounts,  of  the  5th  July,  1 838,  and  the  filing  of  exceptions 
thereto  by  his  testator,  and  other  parties,  avers  that  these 
exceptions  were  not  regularly  filed,  there  being  no  official 
endorsement  upon  the  papers,  purporting  to  be  such  excep- 
tions. Respondent  does  not  admit,  (and  avers  he  has  no 
knowledge  of  the  fact,)  that  the  papers  in  the  cause  were 
mislaid  for  many  years,  as  alleged  in  the  bill,  or  that  they  were 
mislaid  for  any  period  of  time,  and  even  if  such  was  the  fact,  he 
contends  it  was  no  fault  of  his,  and  he  cannot  in  any  manner 
be  held  responsible,  or  be  affected  by  this  circumstance,  in 
which  he  had  no  agency  or  privity,  and  which,  for  aught  that 
appears  to  the  contrary,  may  have  been  caused  by  the  acts  or 
neglect  of  complainants,  or  of  their  agents  and  solicitors,  who 
had  the  privilege  of  withdrawing  the  papers  from  the  office  of 
the  register  of  this  court,  and  may  have  done  so,  and  this 
caused  them  to  have  been  mislaid.  He  admits  the  death  of  ffm. 
Steuart  in  October,  1838,  leaving  a  will,  and  the  appointment  of 
respondent  as  executor.  That  he  has  assumed  this  trust,  and 
in  virtue  thereof,  has  possessed  himself  of  assets  to  a  large 
amount,  exceeding  the  claim  of  the  complainants  and  other 
parties  to  this  suit :  but  he  denies  that  they  are  entitled  to  re- 
vive, or  to  maintain  this  suit  against  him;  for  he  avers  that 
his  testator  informed  him  shortly  before  his  death,  that  be  had 
made  a  settlement  of  the  case,  and  had  fully  and  finally  closed 
the  same,  by  agreeing  to  take  to  himself  a  certain  proportion 
of  the  proceeds  of  sale.  That  such  was  the  impression  of  re- 
spondent, both  before  and  after  the  death  of  his  testator,  and 
until  a  short  time  before  the  filing  of  this  bill  of  revivor,  when 
he  was  informed,  greatly  to  his  surprise,  that  the  complainants 
were  still  contending  and  hoping  to  make  testator's  estate  lia- 
ble for  the  rents  and  profits,  so  as  aforesaid  claimed  by  tbeia. 
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Respondent  states  that  more  than  five  years  have  elapsed 
since  the  death  of  the  testator  and  the  taking  out  of  letters  tes- 
tamentary by  respondent,  and  that  during  that  time,  and  before 
any  daim  was  made  on  him  by  complainants,  he  has  paid,  or 
seomd  to  be  paid,  debts  and  legacies  of  his  testator  to  a  larger 
amoant  than  all  assets,  real  and  personal,  that  have  come  into 
bis  hands,  liable  for  debts  and  legacies;  and  consequently, 
complainants  have  brought  forward  their  claims  too  late — 
the  entire  assets  having  been  exhausted.  That  he  has  paid 
to  his  co-residuary  legatee  under  the  will  of  said  Steuartj  more 
than  ^S,000  for  his  moiety  of  the  supposed  residue  after  pay** 
ment  of  debts  and  legacies,  whereas,  there  will  be  no  residuum 
at  all.  The  answer  then  pleads  and  relies  upon  the  act  of  limi- 
tations, as  a  bar  to  the  claim  of  the  complainants ;  and  also  the 
plea  of  pkne  CLdministravU, 

A  commission  was  then  issued  to  take  testimony,  under  which 
it  was  proved  by  the  register  and  solicitors  of  the  parties,  that 
the  papers  in  this  case  were  lost  or  mislaid  early  in  July,  1838, 
and  were  not  found  until  September,  1843,  when  the  bill  of 
revivor  was  immediately  filed.  That  repeated  searches  had 
been  made  for  them  by  the  register,  and  frequent  efforts  to  find 
them  by  the  solicitor  of  the  complainants.  That  when  found, 
the  exceptions  of  complainants  and  others  to  the  auditor's  ac- 
counts of  rents  and  profits,  were  found  among  them,  with  the 
agreement  to  submit  the  cause  to  the  Chancellor  on  the  part 
of  the  complainants;  but  none  of  these  papers  were  marked 
*<  filed,''  by  reason  of  their  loss. 

On  the  part  of  the  defendant,  the  will  of  his  testator,  the 
inventory  of  the  estate,  and  his  various  administration  accounts 
passed  by  the  Orphans  court,  were  exhibited  and  filed,  and 
also  the  following  agreement  under  seal : — 

^^  The  last  will  and  testament  of  William  Steuart^  late  de- 
ceased, of  Anne  Arundel  County,  having  devised  to  his  exe- 
cutor, George  H.  Steuart^  certain  property  in  trust  for  payment 
of  debts  and  legacies,  (a  considerable  part  of  ijvhich  property 
remains  unsold,  and  no  more  of  which  is  yet  sold  than  will 
be  required  to  pay  debts,)  and  the  two  years  allowed  the  exe- 
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cutor  for  making  said  sales,  not  expiring  until  about  the  SIst 
of  October  next  The  undersigned,  residuary  legatees  ooder 
said  win,  believing  that  the  fund  so  devised  in  trust  will  be  suffi- 
cient to  pay  the  debts  of  testator,  and  the  legacies  of  f  5,000 
each,  to  their  three  sisters,  Sophia  JS.  Ddpraij  HmrkUa 
TkomdilUj  and  Elisabeth  Caloert,  and  to  their  nephew,  ihnry 
Lairobey  and  desiring  that  said  legatees  should  enjoy  the  bene- 
fit designed  for  them  by  the  testatoF,  do  hereby  agpree  and  bind 
themselves^  jointly  and  severally,  to  pay  legal  interest  on  said 
legacies,  commencing  on  the  3 1st  day  of  October  next,  semi* 
annually;  that  is  to  say  on  the  1st  of  May  and  1st  of  Novem- 
ber, in  each  and  every  year,  until  said  legacies  shall  be  paid 
off;  the  principal  of  said  legacies  to  be  paid  by  the  executor, 
in  due  course  of  administration,  out  of  the  funds  coming  into 
his  hands,  whereon  said  legacies  are  chai^able;  the  said 
Sophia^  HenrieUa  and  Elizabeth  to  be  successively  paid  out  of 
the  monies  first  received  by  the  executor,  iu  the  order  they 
may  agree  upon;  or  if  they  fail  to  point  out  the  order  in  which 
said  legacies  are  to  be  paid,  then  the  executor  to  pay  them  off 
equally,  share  and  share  alike,  (reserving  Henry  Latrobe  for 
the  last,)  and  whenever  partial  payments  are  made  on  accooot 
of  either  of  said  legacies,  a  proportional  deduction  to  be  made 
from  the  semi-annual  payment  of  interest  herein  provided  for. 
It  is  to  be  understood,  however,  and  it  is  hereby  distinctly 
averred  by  the  undersigned,  that  nothing  herein  contained  is 
to  commit  them  to  the  payment  of  interest  or  principal  of  any 
other  legacies  than  those  above-mentioned,  it  being  at  this  time 
uncertain  whether  the  legacy  fund  will  be  sufficient  to  cover 
legacies  which  are  made  payable  after  those  above-mentioned. 
Witness  our  hands  and  seals  this  11th  day  of  June,  1840. 

6.  H.  Stbvaet,  [Seal.] 
R.  S.  Stbua&t,  [Seal] 
Witness,  James  SleuarL'^^ 

The  last  administration  account  of  the  executor,  passed  on 
the  19th  April,  1844,  and  also  filed  under  the  commissioo, 
shows  the  payment,  by  the  defendant,  of  three  of  these  l^aciet 
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of  |5,000  each,  on  the  tid  February,  1844,  after  the  filing  of 
the  bill  of  revivor  and  return  of  the  subpoena  issued  theredn. 

On  the  25th  day  of  July,  1846,  the  Chancellor  (Bladd) 
^'  ordered  and  decreed  that  the  said  account  F,  as  stated  by 
the  auditor  and  returned  as  part  of  his  report,  filed  on  the  6th 
July,  1838,  be  and  the  same  is  hereby  ratified  and  confirmed,  all 
exceptions  to  the  same  at  variance  to  this  decree,  being  hereby 
overruled,"  '^  and  it  is  further  adjudged,  ordered  and  decreed, 
that  the  defendant,  Oeorge  H.  Steuart^  executor  of  WiUiam 
SUuart^  deceased,  pay,  or  bring  into  this  court  to  be  paid 
unto  the  said  heirs  of  Bithard  WaikhM^  deceased,  the  said 
sums  of  money  so  by  the  said  account  F  respectively  awarded 
to  each  of  them,  amounting  altogether  to  the  sum  of  $954  90, 
laivful  money,  with  interest  on  $717  79,  part  thereof,  from 
the  2d  day  of  June,  1 834,  until  paid  or  brought  in,  together 
with  costs,  &C." 

From  this  decree,  the  defendant  appealed  to  this  court. 

The  cause  was  argued  before  Do&set,  C.  J.,  Maetin 
and  Feiok,  J. 

By  Gsoaas  H.  Stbwart  for  the  appellant,  and 
By  RavdaiiL  for  the  appellees. 

Do&sBT,  C.  J.,  delivered  the  opinion  of  this  court. 

To  the  bill  of  revivor  filed  in  this  case,  the  appellant  hath 
set  up  in  his  answer,  three  distinct  defences.  The  first  is, 
that  be  <^  avers  that  his  said  testator  informed  him  within  a  short 
time  before  his  death,  that  he  had  made  a  settlement  of  the 
above-mentioned  case,  and  had  fully  and  finally  closed  the 
swne,  by  agreeing  to  take  to  himself  a  certain  proportion  of  the 
proceeds  of  sale."  As  this  statement  of  a  settlement  is  not  re« 
sponsive  to  any  of  the  allegations  contained  in  the  bill  of 
revivor,  and  is  utterly  irreconcilable  to  the  whole  tenor  of  the 
proceedings  in  the  Court  of  Chancery,  in  the  life-time  of  the 
appellant's  testator,  we  are  at  a  loss  to  discover  how  such  a 
eommonication  made  by  the  testator  to  the  appellant,  could  in 
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any  case,  much  less  ia  this,  interpose  the  slightest  obstacle  to 
the  relief  sought  against  the  appellant. 

The  second  defence  relied  on  in  the  appellant's  answer,  is 
the  plea  of  limitations,  grounded  on  the  lapse  of  time  ioter- 
Tening  between  the  abatement  of  the  suit  by  the  testator's 
death,  and  the  filing  of  the  bill  of  revivor.  Without  inquirii^ 
whether,  under  any  ordinary  circumstances,  such  a  lapse  of 
time  would  present  an  absolute  bar  to  the  revival  of  the  suit, 
or  recovery  of  the  claim  of  the  appellees;  we  are  of  opinioo, 
that  the  statements  in  the  bill  of  revivor,  in  relation  to  the  loss 
of  the  original  papers  in  Chancery,  sufficiently  account  for  the 
delay  attending  the  filing  of  the  bill,  and  that  to  deny  to  the 
appellees,  under  the  circumstances  of  this  case,  their  right  of 
reviving  their  suit,  and  recovering  their  daim  on  the  ground 
of  the  lapse  of  lime  complained  of,  would  be  unjust  and  in- 
equitable,  and  therefore  should  not  be  sanctioned  by  a  court  of 
equity,  even  conceding  such  a  defence  were  there  otherwise 
available. 

The  third  defence  isplene  administramij  by  the  executor,  the 
appellant  In  support  of  this  plea,  the  appellant  hath  produced 
a  variety  of  testimony,  and  all  his  administration  accounts  set- 
tled with  the  Orphans  court,  by  which  his  letters  testamentary 
were  granted.  If  the  executor  had  done  all  that  the  law  re- 
quires, as  a  protection  to  him  in  the  payment  of  debts  and  lega- 
cies ;  and  the  payments  for  which  allowances  have  been  made 
to  him  by  the  Orphans  court,  had  been  made  in  the  due  and 
regular  administration  of  the  assets  of  his  testator,  and  with- 
out the  appellees  having  communicated  to  him  their  claim  in 
the  mode  prescribed  by  law,  he  might,  with  some  degree  of 
confidence,  have  relied  on  his  plea  of  phne  CLdmhmtnwU.  But 
unfortunately  for  him,  he  stands  in  no  such  attitude.  It  no  where 
appears  in  the  record  before  us,  that  he  gave  the  notice  to  credi- 
tors to  exhibit  their  claims,  as  required  of  him  by  the  litkuc 
of  ilte  8tk  sulhchapt&r  of  the  ad  of  1798,  ck.  101,— and  conse- 
quently, is  entitled  to  none  of  the  protection  otherwise  extended 
to  him  by  the  15lfc  »ec,  of  the  same  ttdhchapter  of  the  same  ad 
of  Jl$9embly.    But  suppose  it  were  conceded  that  the  executor 
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bad  given  to  the  creditors  of  the  testator  the  requisite  notice 
to  exhibit  their  claims,  is  he  then  entitled  to  the  exemption 
from  liability  for  the  claim  of  the  appellees,  of  which  he  seeks 
to  avail  himself  by  his  pica  of  pkne  adminUtravU  ?  We  think 
not.  The  executor  has  not,  in  the  due  course  of  his  adminis- 
tration, made  all  the  payments  to  legatees,  for  which  he  has 
been  allowed  by  the  Orphans  court,  before  he  acquired  a 
knowledge  of  the  claim  of  the  appellees.  But,  on  the  con- 
trary, several  of  such  payments,  far  exceeding  in  amount  the 
subject  of  the  present  controversy,  were  made  by  him  after 
the  subpoena  issued  on  the  filing  of  the  bill  of  revivor,  had  been 
served  upon  him :  and  it  is  apparent  upon  the  face  of  the  last 
of  the  appellant's  accounts  passed  by  the  Orphans  court,  that 
such  payments  were  made  by  the  appellant  out  of  assets 
which  came  to  his  hands,  after  service  of  process  to  compel  his 
appearance  to  the  bill  of  revivor,  filed  against  him  by  the  ap- 
pellees. 

But  it  is  insisted,  that  these  payments  of  the  four  legacies  of 
$5,000  each,  must,  notwithstanding,  have  priority  over  the  claim 
now  before  us,  because  the  a)>pellant  and  his  co-residuary  lega- 
tee, more  than  four  months  before  those  legacies  were  payable, 
under  the  testator's  will,  by  an  instrument  of  writing,  under  their 
hands  and  seals,  had  bound  themselves  for  the  payment,  semi- 
annually, of  interest  on  the  legacies,  from  the  time  they  became 
due  until  paid;  'Uhe  principal  of  said  legacies  to  be  paid  by 
the  executor,  in  due  course  of  administration,  out  of  the  funds 
coming  into  his  hands,  whereon  said  legacies  are  chargeable." 
That  these  co-residuary  devisees  lost  nothing  by  such  an  agree- 
ment, is  manifest;  because,  in  the  absence  of  any  such  agree- 
ment, interest  on  the  legacies  from  the  time  they  became  pay- 
able, must  have  been  paid  out  of  the  residuum  of  the  testator's 
estate  bequeathed  to  his  two  residuary  devisees.  That  said 
residuum  was  of  value,  is  apparent  from  the  executor's  last 
account,  in  which  he  obtains  a  credit  for  $S,000,  as  paid  in 
full  for  his  brother,  Richard  S.  Steuarfs  share  of  the  residue 
of  the  testator's  estate,  meaning  of  necessity,  after  payment  of 
all  debts  and  l^acies.  That  this  agreement  was  entered  into 
56        V.6 
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by  the  residuary  legatees  for  their  own  benefit,  nobody  can 
doubt  who  reads  the  record  now  before  us. 

What  possible  influence  this  agreement  can  have  upon  this 
case,  we  are  unable  to  comprehend.  It  is  not  intimated  that 
any  conflict  has  arisen  or  can  arise  between  the  appellees,  who 
prefer  the  present  claim  and  the  residuary  legatees  for  interest 
paid  by  them  under  the  agreement. 

For  the  payment  of  the  four  legacies  in  question,  the  only 
responsibility  assumed  under  the  agreement  by  the  executor 
and  his  co-residuary  legatee,  was  that  ^^  the  principal  of  said 
legacies  to  be  paid  by  the  executor  in  due  course  of  adminis- 
tration, out  of  the  funds  coming  into  his  hands,,  whereon  said 
legacies  are  chargeable.^'  Against  this  stipulation,  the  appel- 
lees have  sought  nothing;  they  are  perfectly  content  that  the 
assets  in  the  hands  of  the  executor,  should  have  been  applied 
accordingly.  Of  the  claim  of  the  appellees,  the  executor  was 
fully  notified  before  the  payment  of  those  legacies,  and  before 
his  receipt  of  the  assets,  wherewith  the  legacies  were  paid. 
What  then  was  the  executor's  duty  ?  What  "  the  due  course 
of  administration"  of  the  funds  thus  coming  to  his  hands? 
Certainly,  to  pay  the  debts  fii:st,  and  then  apply  the  balance  in 
his  hands  to  the  payment  of  legacies.  But  this,  the  natnral 
order  of  things,  the  appellant  seeks  to  pervert,  and  to  give  to 
legatees  that  priority  of  payment  always  heretofore  conceded 
to  creditors.  For  sucli  an  innovation,  no  authority  has  been 
attempted  to  be  referred  to,  and  it  is  believed  that  none  can 
be  found.  In  determining  on  the  validity  of  the  plea  of  pbne 
administravit^  the  existence  of  the  creditor's  debt  is  admitted. 

But  suppose  we  are  wrong,  (which  appears  to  us  impossible,) 
in  the  construction  we  have  given  to  this  agreement,  and  that 
in  express  terms,  it  personally  bound  the  appellant  and  his  co- 
obligor  for  the  payment  of  the  aforesaid  legacies,  it  would  not, 
in  the  slightest  degree,  change  the  opinion  we  have  expressed. 
Whilst  an  executor,  acting  in  the  faithful  discharge  of  his  duties, 
and  in  the  due  course  of  administration  of  the  assets  of  the  de- 
ceased, will  have  extended  to  him  every  favor  and  protection 
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which  it  is  in  the  power  of  a  Court  of  Chancery  consistent  with 
equity  and  justice  to  confer;  yet,  when  an  executor,  departing 
from  the  line  of  his  duty,  enters  into  a  contract  by  which, 
whether  for  his  own  benefit,  or  the  benefit  of  him  with  whom 
he  contracts,  it  matters  not  which,  he  binds  himself  personally 
for  the  payment  of  a  debt  or  legacy,  which  with  the  assets  then 
in  his  bands,  and  in  a  due  course  of  administration,  he  was  not 
then  in  a  condition  to  pay,  he  must  take  the  consequences  of 
his  own  gratuitous  act,  and  abide  the  result :  all  he  can  ask  or 
expect  at  the  hands  of  a  court  of  equity,  is  that  he  may  be 
permitted  to  assert  the  rights  of  the  creditor  or  legatee  with 
whom  he  contracted,  in  the  same  manner  as  if  such  contract 
had  never  been  entered  into.  To  impair,  destroy,  or  change 
the  rights  or  priorities  of  other  creditors  or  legatees,  arising 
under  a  due  course  of  administration  of  the  assets  of  the  tes- 
tator, such  a  contract  cannot  have  the  slightest  operation,  or 
with  the  consequences  imputed  to  it,  be  countenanced  for  a 
moment  by  a  court,  either  of  law  or  equity.  The  unjust  and 
fraudulent  consequences  that  would  probably  result  from  the 
toleration  of  such  a  power  in  the  hands  of  an  executor,  are  so 
obvious  to  the  mind  of  every  lawyer,  that  to  give  examples  or 
illustrations  of  the  manner  in  which  they  might  be  produced, 
would  be  a  useless  waste  of  time. 

As  another  and  independent  bar  to  the  appellee^s  right  to 
recover,  the  appellant  relies  upon  the  2d  section  of  the  act  of 
1823,  ch.  131,  by  which  it  is  enacted,  ^^  that  in  all  cases  where 
a  claim  or  claims  against  a  deceased  person's  estate,  shall  be 
known  to  the  executor  or  administrator  of  such  estate,  and  such 
claimant  or  claimants  shall  delay,  neglect  or  refuse  to  bring  in 
his,  her  or  their  claim  or  claims  legally  authenticated,  after 
notice  given  as  directed  in  the  thirteenth  section  of  the  eighth 
chapter  of  the  act  to  which  this  is  an  additional  supplement, 
and  within  the  time  limited  in  such  notice,  such  claimant  or 
claimants  shall  be  in  the  same  situation  to  all  intents  and  pur- 
poses with  regard  to  his,  her  or  their  claims,  as  those  whose 
claims  are  unknown  to  the  executor  or  administrator,  any  thing 
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contained  in  the  original  act,  to  which  thi8  is  an  additional  sap- 
plement,  to  the  contrary  notwithstanding." 

The  only  answer  that  need  be  given  to  this  new  ground  of 
defence,  is  that  this  section  of  the  act  of  Assembly,  never  was 
designed  to  apply,  and  by  the  judicial  tribunals  of  the  State 
never  has  been  held  as  applying  to  cases  where  the  notice  to 
the  executor  or  administrator  has  been  given  through  the 
medium  of  a  lis  pendens  or  been  in  due  time  followed  by  it 
Numerous  cases  must  arise  and  have  arisen  where  the  authen- 
tication of  claims  in  the  particular  mode  prescribed  by  the  acts 
of  Assembly  was  impracticable,  and  for  the  recovery  of  which, 
resort  to  a  court  of  justice  was  the  only  alternative  left  to  the 
creditor  foi  the  recovery  of  his  claim.  If  the  act  of  1823,  is 
to  receive  the  literal  construction  now  contended  for,  it  would 
be  in  the  power  of  the  executor  or  administrator,  on  almost 
every  estate  to  prevent  any  judgment  or  decree  being  rendered 
against  them,  by  making  a  final  distribution  of  the  estate  pend- 
ing the  litigation.  And  a  creditor  might  be,  in  like  manner, 
defeated,  if  pending  a  suit  in  Chancery  against  the  executor  or 
administrator  in  whose  exclusive  knowledge  rested  the  existence 
and  justice  of  the  claim,  a  final  distribution  of  the  deceased 
estate  were  made,  although  at  the  time  of  the  distribution,  the 
executor  or  administrator  well  knew  that  nothing  was  wanting 
but  the  filing  his  own  answer  in  Chancery,  (which  in  a  few  dajs 
he  must  be  compelled  to  file,)  conclusively  to  establish  the 
creditor's  claim.  A  construction  fraught  with  such  inconsis- 
tency and  injustice  is  never  to  be  imposed  upon  an  act  of  the 
legislature,  if  it  be  susceptible  of  any  other  just  and  rational 
interpretation. 

The  decree  of  the  Chancellor  appealed  from  in  this  case,  is 
hereby  affirmed  with  costs;  and  the  cause  is  remanded  to  the 
Court  of  Chancery,  that  such  further  proceedings  may  be  had 
in  relation  thereto,  as  shall  be  necessary  to  secure  to  the  said 
appellees  the  full  benefit  of  the  said  decree  and  the  affirmance 
thereof  by  this  court. 

DBCRBE   AFFI&MBD  AND  0AU8B  EBMAIIDBD. 
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Jane  Rebecca  Griffith,  James  S.  Keys  and  Ruth  his 
WIFE  et  al.  vs.  Peter  Reigart  and  wife. — June^  1848. 

A  decree  of  the  Court  of  Chancery  upon  a  creditor's  hill,  finally  and  conclu- 
sively establishes  the  claim  of  the  complainant  creditor,  and  the  insufficiency 
of  the  personal  estate  to  pay  the  same,  and  prevents  the  running  of  limi- 
tations against  the  claim,  as  a  simple  contract  debt. 

The  case  of  Belt,  Wright  if  CarroU  vs.  Diggs  and  others,  decided  at  June  term, 
18S6|  is  not  in  conflict  with  the  decision  in  this  case. 

Appeal  from  the  equity  side  of  Baltimore  County  Court. 

On  the  29th  March,  1839,  a  bill  was  filed  on  the  equity  side 
of  said  court,  by  Margaret  Hermange  and  Mary  H.  Hannon^ 
for  the  sale  of  certain  real  estate  lying  in  the  city  otBaUimore, 
which  had  been  mortgaged  to  the  complainants  by  one  George 
RieiOHy  and  afterwards  conveyed  by  said  Riston  to  Henry  B, 
Griffith^  who  had  deceased  prior  to  the  filing  of  the  bill,  and 
whose  widow  and  heirs  were  made  defendants.  The  proceed- 
ings in  the  case  prior  to  the  decree  are  immaterial  to  the  ques- 
tions involved  in  this  appeal.  The  decree  for  a  sale  of  the 
mortgaged  premises  was  passed  on  the  4th  September,  1839. 
The  property  was  sold  on  the  30th  April,  1840,  and  on  the  2d 
October,  of  the  same  year,  the  auditor  stated  his  first  account 
by  which  a  large  surplus  of  the  proceeds,  after  satisfaction  of 
the  mortgage  debts,  was  assigned  to  the  widow  and  heirs  of 
said  Griffith,  This  account  was  not  ratified,  but  ordered  to 
stand  for  hearing,  and  on  the  5th  November,  of  the  same  year, 
the  auditor  stated  a  second  account  correcting  an  error  in  the 
interest  allowed  to  the  complainant,  Margaret  Hermat^e.  The 
widow  of  Griffith  then  filed  her  petition,  claiming  her  propor- 
tion of  the  proceeds  of  sale  in  lieu  of  her  dower,  and  the 
administrators  of  said  Griffith  filed  their  claim  for  the  refunding 
of  over-payments  made  by  them  as  administrators.  No  notice 
was  given  to  creditors  to  file  their  claims,  and  no  further  audi- 
tor's account  stated  until  the  15tb  April,  1845. 

On  the  2d  April,  1845,  the  appellees,  Peter  Reigart  and 
Cathariney  (formerly  Catharine  Diffenderfer)  his  wife,  filed  in 
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the  cause  their  petition,  in  which  they  allege  that  said  GriffUh 
in  his  life  time  was  indebted  to  the  petitioner,  Catharine,  in 
the  sum  of  $2,000,  with  interest,  on  his  promissory  note  to 
her  for  that  sum.  That  in  the  year  1841,  after  the  death 
of  said  Griffith,  his  personal  estate  being  insufficient  for  the 
payment  of  his  debts,  the  said  Catharine  filed  her  bill  in  the 
Court  of  Chancery  against  the  widow  and  heirs-at-Iaw  of  the 
said  Griffith,  for  the  sale  of  certain  real  estate  of  the  deceased, 
situated  in  Montgomery  County,  for  the  payment  of  her  said 
claim.  That  on  the  18lh  May,  1841,  a  decree  was  passed  for 
the  sale  of  said  real  estate,  which  was  accordingly  sold,  but 
the  proceeds  were  insufficient  to  pay  said  claim,  leaving  a 
balance  of  $948  76,  with  interest  from  the  18th  June,  1842, 
still  remaining  due,  as  will  appear  by  the  auditor^s  second 
report  and  account,  dated  the  4th  January,  1843,  and  ratified 
by  the  Chancellor,  on  the  6th  of  the  same  month.  The  petition 
then  charges  that  the  surplus  in  the  hands  of  the  trustees  in  this 
case,  which  has  been  assigned  by  the  auditor  to  the  heirs  of 
said  Griffith,  is  applicable  to  the  payment  of  the  claim  of  the 
petitioners,  and  prays  that  an  order  to  that  effect  may  be 
passed. 

To  this  claim  set  up  in  this  petition,  the  widow  and  heirs  of 
Henry  B,  Griffith,  pleaded  the  statute  of  limitations. 

On  the  15th  April,  1845,  the  auditor  filed  a  third  report,  in 
which  he  states  that  the  claim  of  Reigart  and  wife  had  been 
filed,  but  as  the  plea  of  limitations  had  been  filed  thereto,  it  had 
not  been  stated.  On  the  same  day  the  court  again  referred  the 
case  to  the  auditor  with  directions  to  state  a  new  account  in 
which  the  sum  of  $1,050,  is  to  be  reserved  to  answer  the  claim 
of  Reigart  and  vfife,  and  granted  leave  to  the  petitioners  to  take 
testimony  before  the  auditor  in  support  of  their  claim.  Under 
this  leave,  the  record  of  the  proceedings  on  the  bill  filed  in 
Chancery  in  1841,  by  the  appellee,  Catharine,  referred  to  in 
the  petition,  was  then  filed  in  the  cause.  By  this  record  it 
appears  that  the  bill  in  that  case,  was  filed  on  the  20th  January, 
1841,  by  Catharine  Diffenderfer,  alleging  that  said  Henry  B. 
Griffith^  was,  in  his  life  time,  indebted  unto  the  complainant  in 
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the  sum  of  $2,000,  on  a  certain  promissory  note  for  that  amount 
made  by  the  said  Griffilh,  by  the  name  of  ''  H.  B,  Griffith  8f 
Co?^  and  a  certain  William  Street^diS  his  surety,  dated  the  31st 
December,  1831,  and  payable  to  the  order  of  complainant 
three  months  after  date,  as  will  appear  by  the  note  which  is 
exhibited  with  the  bill.  The  bill  then  particularly  describes 
certain  real  estate,  situated  in  Montgomery  County,  of  which 
said  Griffith^  died  seized  and  possessed,  and  after  averring  the 
insufficiency  of  his  personal  estate  for  payment  of  his  debts, 
prays  that  the  said  real  estate  may  be  sold  for  the  payment  of 
the  claim  of  complainant.  The  defendants  to  this  bill  were  the 
widow  and  heirs-at-Iaw  6f  said  H,  B,  Chriffith,  the  same  who 
were  parties  to  the  proceedings  in  Baltimore  County  Court. 
Two  of  the  heirs  who  were  infants  answered  by  guardian,  the 
other  defendants  by  counsel,  admitting  the  facts  stated  in  the 
bill,  and  submitting  to  such  decree  as  the  court  might  deem 
proper.  Proof  was  then  taken  establishing  the  claim  of  the 
complainant,  the  insufficiency  of  the  personal  assets,  and  the 
relationship  of  the  defendants.  And  on  the  Idth  May,  1841, 
the  Chancellor  passed  a  decree  ^^  that  the  real  estate  in  the 
proceedings  mentioned,  whereof  Henry  B.  Griffith  died  seized, 
shall  be  sold  for  the  payment  of  his  debts,"  &c.  The  sales 
were  then  made  and  finally  ratified  in  April  and  October,  1842. 
The  auditor  then  filed  two  accounts,  the  second  of  which  was 
ratified  on  the  6th  January,  1843,  and  showed  the  balance 
before  stated,  of  the  claim  of  the  complainant  to  be  still  due 
and  unpaid. 

Upon  this  proof,  the  auditor  of  Baltimore  County  Court 
filed  bis  fourth  report  and  account,  on  the  26th  April,  1845, 
allowing  the  claim  of  the.  appellees,  which  by  agreement,  was, 
if  recoverable,  stated  to  amount  to  $1,126  06. 

To  this  account  the  appellants  filed  exceptions.  1st.  On  the 
ground  that  it  was  barred  by  limitations.  2d.  That  the  per- 
sonal estate  of  Griffith  was  not  yet  collected  and  exhausted. 
These  exceptions  the  court  (Le  Grand,  A.  J.,)  overruled  and 
ordered  the  claim  of  Reigart  and  wife  as  stated  in  said  account 
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to  be  allowed,  and  the  said  account  to  be  finally  ratified  and 
confirmed.    From  this  decree  the  present  appeal  was  taken. 

The  cause  was  argued  before  Dorset,  C.  J.,  Spencb, 
Martin  and  Frick,  J. 

Glenn  and  McMahon,  for  the  appellants,  insisted : — 

Ist.  That  the  statute  of  limitations  running  against  the  claim 
until  the  filing  of  the  petition  in  April,  1845,  was  a  clear  bar 
to  it,  unless  there  be  something  in  the  proceedings  on  the  bill 
filed  by  Mrs.  Reigart^  in  1841,  changing  the  nature  of  the 
original  claim  or  removing  the  bar  of  the  statute. 

2d.  That  there  is  nothing  in  the  proceedings  in  said  chancery 
cause,  changing  the  original  nature  of  the  claim  of  Mrs.  Ragart^ 
against  said  ChiffUhj  as  a  simple  contract  debt 

3d.  That  the  answers  in  that  case,  filed  in  •Sprilj  1841,  are 
insufiicient  to  take  the  claim  out  of  the  statute,  and  were  nerer 
of  any  avail  for  that  purpose,  as  it  regards  the  answers  put  in 
by  guardian  for  the  infant  defendants. 

4th.  That  there  was  no  sufficient  proof  of  the  exhaustion  of 
the  personal  estate. 

By  David  Stewart  and  Wm.  George  Baker  for  the 
appellees. 

As  to  the  first  objection,  that  the  claim  is  barred  by  itmtto- 
tionsy  the  appellees  contend  that  limitations  do  not  bar,  for  the 
claim  is  not  founded  on  the  note  of  Henry  B.  GriffUhj  but  on  the 
decree  of  the  Court  of  Chancery,  a  court  of  competent  jurisdic- 
tion, made  between  proper  parties,  the  same  who  are  parties  to 
the  cause  in  Baltimore  County  Court,  the  widow  and  heirs  of 
the  deceased.  It  is  not  contended,  that  the  decree  in  Chan- 
cery establishes  any  personal  claim  against  the  heirs  and  widoir 
of  the  deceased,  but  that  it  establishes,  finally  and  conclusively, 
a  claim  against  all  the  real  estate  of  which  the  deceased  died 
seized,  and  the  proceedi  of  all  such  real  estate. 

That  the  decree  in  a  creditor's  bill  establishes  the  dain  of  tbe 
complainant  in  the  cause,  finally  and  conclusively,  is  setded 
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beyand  controFersj.  Strikers  case^  1  Bland^  68.  Sirike  v8. 
McDonald  fy  Son,  2  H.  ^  0.261.  WiUiamson  vs.  WiUon^ 
1  Bland,  441.  Hammond  vs.  Hammond,  2  Bland,  359.  Sim- 
mons vs.  Tongue,  3  Bland,  353. 

As  to  the  second  objection,  not  only  does  the  decree  estab- 
lish the  claim,  but  it  establishes  that  the  personal  assets  are 
insufficient  for  the  payment  of  the  debt.  See  same  cases 
above  cited,  and  McKubin  vs.  Broten,  I  Bland,  415.  The 
ground  of  these  decisions  is,  that  in  order  to  obtain  a  decree 
for  the  sale  of  the  real  estate,  both  the  claim,  and  the  insuffi- 
ciency of  the  personal  estate  to  pay  it,  must  first  be  proved. 
When  a  decree  is  passed,  it  shows  that  the  claim  has  beea 
proved,  and  that  the  insufficiency  of  the  personal  estate  has 
been  proved. 

Besides,  it  is  admitted  in  this  cause,  not  only  that  the  per- 
sonal estate  is  insufficient,  but  that  it  has  been  more  than  ex- 
hausted;  the  administrators  having  been  in  the  auditor^s  fourth 
account,  allowed  by  agreement,  $2,000,  for  over-payments 
made  by  them  as  administrators. 

Bat  it  has  been  contended  by  the  appellant's  solicitors,  that 
the  decree  in  Chancery  only  establishes  the  claim  in  that  par- 
ticular case;  that  it  does  not  change  the  original  nature  of 
Mrs.  Reigarfs  claim,  as  a  simple  contract  debt,  with  reference 
to  the  case  in  Baltimore  County  Court 

The  general  rule  of  evidence,  in  regard  as  well  to  decrees 
in  equity  as  judgments  at  law,  is,  that  they  are  binding  on  all 
parties  and  privies,  as  well  in  other  cases  in  which  they  are 
adduced  in  evidence,  as  in  the  cases  themselves  in  which  such 
judgments  or  decrees  are  passed.  Decrees  in  equity  are  bind- 
ing on  all  who  are  parties  to  the  cause,  and  all  claiming  under 
them,  or  represented  by  them.  Story^s  Eq.  Pleading,  608. 
1  StarK  Ev.  253.  Man^auU  vs.  Dreas,  1  Baily^s  Eq.  Rep. 
(S.  C.)  293.  And  there  is  nothing  in  this  case  to  take  it  out 
of  the  operation  of  the  general  rule.  The  decree  in  question 
established  two  facts: — 1st.  The  complainant  had  a  just  and 
valid  claim  against  the  deceased,  Henry  B.  Chiffith.  2d.  That 
his  personal  assets  were  insufficient  for  the  payment  of  the 
57        V.6 
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debt  80  established.  Against  whom  were  those  facts  estab- 
lished ?  Against  the  widow,  the  heirs  and  administrators  of  the 
deceased  debtor,  the  parties  defendant,  and  inasmuch  as  it  was 
a  creditor's  bill,  and  the  creditors  were  required  to  come  in 
and  prove  their  claims,  against  the  creditors  of  the  deceased 
also.  B7  the  establishment  of  these  two  facts,  all  the  real 
estaie  of  which  the  debtor  died  seized^  became  liable  for  the 
payment  of  the  debt  so  established.  The  remedy  applied  by 
the  Court  of  Chancery,  was  a  decree  for  the  sale  of  the  Mont^ 
gomery  County  lands,  which  were  all  the  real  estate  of  the 
deceased  debtor,  except  that  in  BaUimare  city,  which  had  been 
previously  sold  by  order  of  BaUimare  County  Court,  but  the 
remedy  thus  applied,  did  not  limit  the  binding  operation  of  the 
facts  so  established,  as  against  the  widow  and  heirs,  merely  to 
the  lands  in  Montgomery  County;  for  the  complainant  had  no 
epecific  Hen  against  those  lands j  as  distinguished  from  other  real 
estate  of  the  debtor :  her  claim  against  the  real  estate  arose  not 
by  eontractj  as  by  mortgage  or  other  specific  lien,  but  was 
given  by  act  of  Assembly,  not  against  any  specific  por/ton, 
but  against  all  and  every  part  of  the  real  estate ;  all  is  made 
amenable  to  the  satisfaction  of  her  claim. 

If  the  Chancery  proceeding  be  regarded  as  a  proceeding  m 
remj  it  is  submitted  that  from  the  character  of  the  bill,  being  a 
creditor's  bill,  it  is  a  proceeding  against  aU  the  real  estate  of 
the  deceased.  The  complainant  is  first  bound  to  exhaust  the 
Montgomery  County  lands;  but  the  proceeds  of  those  lands 
having  been  exhausted,  the  decree  still  remains  operative  to 
establish  the  debt  and  insufficiency  of  personal  assets,  as  against 
all  other  real  estate  of  which  Henry  B.  Griffith  died  seized, 
and  the  proceeds  thereof. 

Further,  assuming  that  the  debt  of  the  complainant  is  not 
made  by  the  decree,  so  far  a  decree  debty  as  to  constitute  the 
decree,  the  foundation  of  a  further  proceeding  against  the  heirs 
as  to  other  real  estate  of  the  deceased,  it  is  submitted,  that  the 
application  of  proceeds  of  the  sale  towards  the  payment  of  the 
complainant's  claim  by  the  auditor's  accounts  ratified  by  the 
Chancellor,  operates  to  remove  the  bar  of  limitations  as  to  the 
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balances  then  remaining  due  for  three  years  from  said  ratifica- 
tions, and  before  the  expiration  of  three  years  from  the  ratifica« 
tion  of  the  last  auditor's  account,  the  claim  was  filed  in  Balti- 
more County  Court,  the  auditor's  second  account  haying  been 
ratified  6th  January,  1843,  and  the  claim  filed  before  15th 
April,  1845. 

It  will  be  observed  that  according  to  the  usual  course  of  the 
court,  the  decree  in  the  chancery  cause  requires  notice  to  be 
given  to  the  creditors  of  the  deceased,  that  in  conformity  thereto 
notice  toas  given,  and  inasmuch  as  no  creditor  produced  a  claim 
except  the  complainant,  it  must  be  presumed  that  the  com- 
plainant is  the  only  creditor,  and  in  fact,  no  exception  having 
been  taken  on  the  ground  of  there  being  other  creditors,  none 
can  be  taken  in  this  court 

As  to  the  third  objection,  the  costs  incurred  by  the  exhibi- 
tion of  the  claim  are  rightfully  allowed  by  the  auditor;  when 
the  estate  is  sohfenty  as  in  this  case,  even  the  costs  of  re-stating 
the  account  by  the  auditor  are  to  be  paid  by  the  estate,  Dorsey 
98.  Hammond^  1  Blandj  468;  but  here  the  claim  was  filed  before 
the  auditor's  account  was  stated;  and  the  account  was  required 
to  be  stated,  to  state  the  claim  of  the  administrator  as  agreed 
on:  Besides  in  this  case  there  is  no  ground  to  impute  lachee  to 
the  appeUeee  in  not  sooner  filing  their  claim,  inasmuch  as  notice 
to  creditors  was  not  given,  as  in  cases  where  the  proceeds  of 
the  real  estate  of  a  deceased  debtor  are  to  be  distributed,  there 
ought  to  have  been,  according  to  the  course  of  the  court  in 
such  cases. 

For  these  reasons  it  is  submitted,  that  the  order  of  the  court 
below  should  be  affirmed. 

Spencb,  J.,  delivered  the  opinion  of  this  court. 

On  the  29th  March,  1839,  Margaret  Hermange  and  Mary 
H.  Hannon  filed  their  bill  in  Baltimore  County  Court,  as  a 
court  of  equity,  for  the  sale  of  certain  real  estate,  situated  in 
the  city  of  Baltimore^  which  had  been  mortgaged  by  Oeorge 
Biston  to  Margaret  Hermange  and  another,  and  afterwards  con- 
veyed by  Riston  to  Henry  B.  Griffith^  who  died  prior  to  the 
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filing  of  this  bill,  and  whose  widow  and  heirs  were  defen- 
dants. 

On  the  4th  September,  1839,  a  decree  was  passed  for  the 
sale  of  the  real  estate,  which  was  sold  on  the  30th  April,  1840. 
The  auditor  filed  his  first  account  on  the  2d  October,  1840,  a 
second  on  the  5th  November,  1840,  and  the  third  on  the  15th 
April,  1845,  before  which  time  the  claim  of  the  appellees  was 
filed  in  the  cause. 

This  claim  is  stated  to  have  arisen  as  follows: — 

Catharine  Diffenderfer^  one  of  the  appellees,  who  afterwards 
intermarried  with  Philip  Reigartj  the  other  appellee,  was  a 
creditor  of  Henry  B.  Griffith^  deceased,  on  his  note  for  $2,000. 
The  personal  estate  of  Henry  B.  Griffith  being  insufficient  for 
the  payment  of  his  debts,  on  the  20th  January,  1841,  the  said 
Catharine  filed  in  the  Court  of  Chancery  a  creditor's  bill,  set- 
ting forth  her  claim,  and  alleging  the  insufficiency  of  GriffilVi 
personal  estate  to  pay  his  debts.  The  widow  and  heirs  of 
Griffith^  by  their  answers,  admitted  the  truth  of  the  charges  ia 
the  bill. 

Under  the  commission  to  take  testimony,  the  execution  of 
the  note  to  the  said  CcUharine^  and  the  insufficiency  of  the  per- 
sonal estate  of  the  said  Griffithy  were  proved  by  competent 
testimony. 

On  the  18th  May,  1841,  the  Chancellor  decreed  the  sale  of 
the  real  estate  of  said  H  B,  Griffith^  in  Montgomery  County. 
By  virtue  of  said  decree,  the  lands  were  sold  by  the  trustee. 
On  the  25th  October,  1842,  the  auditor's  first  account  was  rati- 
fied, which  established  the  claim  of  the  appellants,  and  his 
second,  on  the  6th  January,  1843.  This  last  account  of  the 
auditor  shows  that  a  large  part  of  the  complainant's  claim  is 
unsatisfied.  It  is  to  obtain  the  payment  of  this  unsatisfied  bal- 
ance of  this  claim  out  of  the  surplus  of  the  proceeds,  after 
payment  of  the  mortgage  debt,  of  the  real  estate  sold  by  the 
decree  of  Baltimore  County  Court,  this  application  is  made. 

The  widow  and  heirs  of  H  B,  GHffiih  pleaded  the  act  of 
limitations  to  this  claim,  and  excepted  to  the  auditor's  accooat, 
which  allowed  the  same.    The  court  overruled  the  exceptions, 
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and  ratified  the  auditor^s  account,  and  from  this  order  of  the 
court  thus  ratifying  the  auditor^s  account,  this  appeal  is  taken. 

The  decree  of  the  Chancellor  of  the  18lh  May,  1841,  de- 
cided the  insufficiency  of  the  personal  estate  of  Henry  B. 
Gfiffiih  to  pay  his  debts,  and  the  decree  for  the  sale  of  the 
real  estate  for  the  satisfaction  of  this  debt,  is  a  final  decision 
in  favor  of  the  claim  of  .this  creditor,  on  the  ground  that  the 
decree  can  only  be  passed,  upon  the  establishment  of  the  debt. 
But  it  is  said  in  support  of  the  plea  of  limitations,  that  it  is  a 
decree  in  remy  and  this  is  true ;  but,  it  at  the  same  time  ascer- 
tains and  decides  the  indebtedness  of  the  deceased,  and  the 
insufficiency  of  his  personal  estate  to  pay  the  same.  If  the  de- 
cree in  this  case  is  to  be  viewed  and  taken  as  passed  by  a 
court  of  competent  jurisdiction,  to  adjudge  and  determine  the 
indebtedness,  and  the  law  subjects  the  real  estate  of  all  persons 
who  die  indebted,  not  leaving  personal  estate  sufficient  to  pay 
their  debts,  to  be  thus  applied,  what  sound  objection  can  be 
advanced,  that  an  adjudication  thus  made,  should  not  be  deemed 
and  considered  at  the  date  of  the  decree,  as  a  judgment,  final 
and  conclusive  of  the  debt,  and  insufficiency  of  the  personal 
estate  to  pay  the  debt  i 

It  was  insisted  in  the  argument,  that  the  decision  of  this  court 
at  June  term,  1836,  in  the  case  of  J3eb,  Wright  Sf  Carroll  vs. 
Diggs  et  ah  was  in  conflict  with  this  view  of  this  question. 
But  upon  examination,  it  will  be  found  that  that  case  is  distin- 
guishable from  the  one  now  under  consideration.  The  decree 
in  that  case  was  for  the  sale  of  specific  property,  which  had 
been  mortgaged  for  the  payment  of  a  specific  debt  for  which 
the  mortgagor  was  not  personally  liable,  and  the  legal  estate 
being  in  the  mortgagee,  the  office  of  the  decree  was  to  do 
nothing  more  than  by  a  sale,  to  divest  the  equitable  interest, 
to  pay  the  debt  for  which  the  mortgaged  premises  only  were 
answerable.  It  would  not  be  contended  for  a  moment,  that 
under  a  decree  to  foreclose  such  a  mortgage,  that  the  personal 
liability  of  the  mortgagor,  or  any  other  property  or  estate  than 
that  embraced  and  described  in  the  mortgage  and  decree,  could 
be  affected  thereby.    Whereas,  the  decree  on  a  creditor's  bill 
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for  the  payment  of  debts  is  general,  '^  the  real  estate  or  so  mach 
thereof  as  is  necessary  for  the  payment  of  the  debts.''  The 
fund  which  the  petition  in  this  case  prays  may  be  applied  to 
the  payment  of  this  debt,  is  the  surplus  proceeds  of  real  estate, 
after  the  payment  of  the  mortgaged  debt  in  the  hands  of  the 
trustee ;  and,  as  we  think,  the  statute  of  limitations  is  not  a 
bar,  we  affirm  the  order  of  the  court  below. 

DECREB  AFFIRMED. 


Nathaniel  Williams  and  John  Prentiss,  Executors  and 
Trustees  under  the  Will  of  James  Mosher,  vs.  Eliza  M. 
Mosher. — June^  1848. 

The  appeUants  were  appointed  executors  and  tnistees  under  the  will  of  J.  M, 
who  died  on  the  27th  March,  1845.  Held,  that  the  commissions  of  these 
trustees  were  subject  to  the  tax  of  ten  per  cent,  in  favor  of  the  State,  imposed 
by  the  act  of  1844,  ch.  187,  though  that  act  did  not  go  into  effect  until  the 
2d  June,  1845. 

The  auditor  aUowed  the  trustees  five  per  cent,  commission  upon  certain  rend 
of  the  trust  estate,  collected  by  them  in  person,  and  one-half  per  cent,  on 
others,  for  collecting  which,  they  had  previously  paid  an  agent  seven  and 
a  half  per  cent,  and  rejected  their  claim  for  a  solicitor's  fee,  paid  for  pre^ 
paring  their  answer  in  this  cause.  Held,  that  these  allowances  and  this 
rejection  were  properly  made. 

Appeal  from  the  Court  of  Chancery. 

The  appellee  filed  her  bill  on  the  2l8t  January,  1847, 
alleging  that  James  Mosher^  of  Baltimore  city,  died  in  the 
year  1845,  seized  and  possessed  of  a  large  and  valuable  real 
and  personal  estate,  having  first  executed  a  last  will  and  tes- 
tament and  five  codicils  thereto.  That  the  appellants,  named 
as  executors  in  the  first  codicil,  had  taken  out  letters  testa* 
mentary  on  the  estate  of  the  testator,  and  entered  upon  the 
discharge  of  their  duties  as  executors.  That  complainant  is 
the  widow  of  James  Mosher^  Jr,  deceased,  a  son  of  the  tes- 
tator, by  whom  she  had  three  children,  all  of  whom  were 
alive  at  the  date  of  the  last  codicil  to  the  will.    That  by  the 
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true  construction  of  the  will,  the  surplus  income  of  the  testa- 
tor's estate,  after  payment  of  all  debts,  legacies,  annuities  and 
other  charges,  was  to  be  invested,  and  no  distribution  thereof 
made  until  the  events  therein  mentioned  should  happen.  But 
your  oratrix  is  advised  and  charges,  that  by  the  legal  effect 
and  operation  of  the  several^odicils,  and  particularly  by  vir- 
tue of  the  fourth  codicil  or  memorandum,  ratified  by  the  last 
codicil,  the  said  investment  of  surplus  income  is  rescinded  and 
revoked,  and  the  executors  are  requested  and  directed  to  ap- 
propriate a  part  of  said  surplus  to  your  oratrix,  for  the  benefit 
of  her  children,  and  out  of  the  residue,  if  any,  to  allow  $150 
for  the  benefit  of  the  family  of  Dr,  WUliarMj  which  last  pro- 
vision is  subsequently  modified  by  the  last  codicil  in  the  manner 
therein  mentioned.  That  upon  the  whole  effect  and  construc- 
tion of  said  will  and  codicils, — and  until  the  final  settlement 
of  the  estate,  that  is  until  all  the  annuities  shall  cease  and  fall 
ID,  there  is  no  other  use  or  purpose  to  which  the  annually 
accruing  surplus  can  be  applied,  than  for  the  benefit  of  your 
oratrix's  said  children;  and  she  charges  that  said  surplus  is 
equitably  designed  for  the  benefit  of  her  said  children,  and 
ought  to  be  so  decreed  as  their  rights.  That  if  the  executors 
have  a  discretionary  power  to  determine  what  part  of  the  same 
should  be  appropriated  for  the  benefit  of  said  children,  a  court 
of  equity  will,  if  necessary,  compel  them  to  exercise  a  sound 
discretion,  by  appropriating  the  whole,  or  a  substantial  part 
thereof,  to  that  purpose. 

The  bill  further  charges,  that  the  debts  of  the  testator  have 
been  fully  paid,  and  there  will  hereafter  remain  an  annual 
surplus  in  the  hands  of  the  executors,  of  no  very  l^trge  amount, 
which  they  are  willing  to  apply  to  the  benefit  of  the  children 
of  the  complainant,  if  any  discretion  is  vested  in  them,  and 
they  shall  be  protected  in  so  doing  by  the  authority  of  this 
court,  at  least  until  said  annual  surplus  shall  exceed  the  an- 
nuity bequeathed  by  the  last  of  said  codicils,  for  the  benefit 
of  the  family  of  Dr.  William.  The  bill  then  prays  that  the 
executors  may  account  in  this  court  for  the  personal  estate  and 
the  income  of  the  real  estate  of  their  testator  received  by 
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them,  and  for  an  order  directing  said  executors  to  appro- 
priate the  surplus  income  now  in  hand,  or  hereafter  to  arise 
from  said  estate,  to  your  oratrix,  to  be  applied  by  her  for  the 
benefit  of  her  children,  and  for  general  relief. 

Exhibit  j9,  filed  with  the  bill  in  the  will  of  James  Mosher^ 
executed  on  the  13th  February ,^40.    By  this  will,  the  tes- 
tator first  devises  to  his  wife,  Eliztibetk  Mosher^  in  lieu  of 
dower,  and  of  her  thirds  of  his  persona]  estate. — Firsts  a  negro 
woman  named  Margaret^  who,  with  her  increase,  is  to  be  free 
aAer  the  death  of  his  said  wife,  and   to  receive  thereafter 
during  life,  an  annuity  of  Twenty  Dollars,  to  be  paid  by  bis 
executors  out  of  his  estate,  unless  his  said  wife  should  express 
in  writing,  her  disapprobation  of  said  Margarets  conduct 
Secondly^  he  gives  to  his  said  wife  during  her  natural  life,  his 
dwelling-house  and  office,  in  front  thereof,  situated  on  the  sooth 
side  of  Fayette  street,  between  Charles  and  St,  PauVs  street, 
in  the  city  of  Baltimore;  the  taxes  and  insurance  on  the  same 
to  be  paid  out  of  the  income  of  his  other  estate  and  property: 
and  in  case  said  house  should  be  destroyed  by  fire,  then  bis 
wife,  at  her  option,  was  to  be  furnished  with  another  boose,  at 
a  rent  not  exceeding  $150,  or  be  paid  that  sum  in  quarter- 
yearly  instalments,  out  of  his  general  estate,  for  the  remainder 
of  her  life.     Thirdly^  he  gives  to  his  said  wife  during  life,  an 
annuity  of  $200,  over  and  above  the  annuity  or  ground  rent  of 
$100  50,  secured  to  her  by  his  marriage  contract,  which 
annuity  of  $200,  with  the  ground  rent  aforesaid,  is  to  be  paid 
to  her  in  quarter-yearly  instalments. 

Then,  after  the  bequest  of  freedom  to  his  negro  woman, 
Belinda  and  her  increase,  upon  certain  specified  conditions,  the 
will  proceeds:  ^'I  give  and  devise  unto  my  friend,  JSTaikaniel 
WiUiamSy  Esq,  and  my  nephew,  George  R.Moshery  both  of  the 
city  of  Baltimorey  the  whole  of  my  estate  and  property,  real, 
personal  and  mixed,  not  herein  otherwise  specifically  disposed 
of,  and  all  debts,  rights  and  claims  whatsoever,  to  which  I  shall 
be  entitled  at  the  time  of  my  decease,  to  have  and  to  hold 
the  same,  to  them  and  the  survivor  of  them,  and  the  heirsy 
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executors  and  administrators  of  the  survivor,  in  trust  for  the 
purposes  hereinafter  expressed.'' 

The  will  then  gives  the  said  trustees  the  power  of  leasing 
or  letting  out  any  part  of  the  real  estate,  for  such  time  and  on 
such  conditions  as  to  them  shall  appear  most  beneficial,  and 
directs  them,  in  case  Lem8  JVtcfcerson,  the  grandson  of  his 
wife,  should  be  living  at  the  time  of  his  death,  *^  to  make,  if 
in  their  discretion  it  be  necessary,  some  provision  for  him,  say 
about  FiAy  Dollars  per  anitum,  if  the  same  shall  be  justified 
by  the  condition  of  my  estate,  to  assist  in  educating,  raising 
and  fitting  him  for  some  useful  trade;''  ^^the  provision  for 
him  may  be  continued  so  long  during  his  minority^  as  the  said 
trustees*  may  think  proper."  He  then  directs  said  trustees  to 
pay  to  his  niece,  habeUa  Moshery  so  long  as  she  remains  un- 
married, an  annuity  of  $100,  in  semi-annual  instalments,  out  of 
the  interest  arising  on  a  single  bill  of  her  brother,  George  R. 
Mosher,  for  $4,500  so  long  as  said  debt,  or  enough  of  it  to 
raise  said  annuity,  shall  remain  unpaid,  and  afterwards  out  of 
his  general  estate. 

He  then  further  directs  said  trustees  to  pay  out  of  the  income 
of  his  estate  the  sum  of  Twenty-five  Dollars,  towards  edu- 
cating each  of  the  three  younger  children  (naming  them,)  of 
Charles  JVickersonj  the  son  of  his  said  wife,  until  they  respec- 
tively attain  the  age  of  fifteen  years.  He  then  relinquishes  his 
right,  if  he  acquired  any  by  marriage,  to  certain  property  on 
south  Liberty  street,  in  said  city,  and  devises  the  same  to  Jane 
L.  JVKcfeersoY),  the  daughter  of  his  said  wife.  The  trustees  are 
then  directed  to  apply  annually  the  sum  of  $200,  towards  the 
maintenance  and  support  of  the  family  of  William  Mosher j  a 
son  of  the  testator,  during  his  life,  no  part  of  which  is  in  any 
event  to  be  applicable  to  the  payment  of  any  debts  contracted, 
or  to  be  contracted  by  said  WiUiam.  And  in  the  event  of  the 
death  of  his  said  son,  William,  leaving  his  present  wife  sur- 
viving him  without  a  child,  the  trustees  are  directed  to  pay 
her  out  of  his  estate,  an  annual  sum  of  $200,  in  such  instal- 
ments as  may  be  convenient,  so  long  as  she  remains  the  widow 
of  said  WUUam;  ^^if  in  the  opinion  and  judgment  of  said 
68        V.6 
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trustees,  or  the  survivor  of  them,  the  same  shall  be  necessary 
for  her  comfort  and  support,  and  not  otherwise."  The  will 
then  proceeds :  ^'  I  will  and  desire  that  the  clear  income  of 
my  estate,  if  any  thing  remain  after  the  application  annually, 
or  otherwise,  of  the  several  sums  of  money  hereinbefore 
charged  thereon,  shall  be  invested  in  such  manner  as  my  aaid 
trustees,  or  the  survivor  of  them,  shall  think  proper,  and  so  oa 
from  time  to  time,  until  a  final  distribution  of  my  estate  be 
made  as  hereinafter  directed.  Upon  the  decease  of  my  afore- 
said son,  WUliam^  I  will  and  desire  that  a  distribution  of  my 
estate  be  made  among  all  my  grand*children,  to  wit:  the  chil- 
dren of  my  late  son,  James  Mosher,  and  the  children  of  my 
aforesaid  son,  William,  provided  any  child  he  shall  have,  all 
my  said  grand-children  to  take  per  capita,  reserving,  however, 
in  the  bands  of  the  said  trustees  for  future  distributioo,  if 
necessary^  so  much  of  my  estate  as  will  be  sufficient  to  coon* 
tervail  and  pay  the  several  annuities  or  sums  of  money,  here* 
Inbefore  provided  for  the  several  annuitants  or  persons  herein* 
before  named,  until  the  same  shall  have  ceased,  when  a  final 
distribution  shall  be  made  in  manner  aforesaid,  and  I  hereby 
authorize  and  empower  the  aforesaid  trustees  and  the  survivor 
of  them,  to  make  any  sale,  disposition  or  deed  of  conveyance 
of  my  estate  and  property,  that  may  be  requisite  and  proper 
for  making  such  final  distribution,  and  for  otherwise  carrying 
into  full  effect  the  provisions  of  this  my  will."  The  said 
JVathaniel  fViUiams  and  George  R.  MTosher  are  then  appointed 
executors. 

By  ihe  first  codicil  to  this  will  executed  on  the  1 1th  August, 
1841,  the  testator  appoints  John  Prentiss,  of  BcMmare  County 
co-executor  and  devisee  in  trust  with  said  JVathaniel  Wittuxme, 
in  place  of  said  George  R,  Mosher,  who  had  recently  died, 
and  authorizes  said  executors  to  pay  annually  out  of  the  testa- 
tor's general  estate  the  sum  of  $100,  to  his  niece,  Isabella 
Mosher,  so  long  as  she  remains  single  and  unmarried,  provided 
said  annuity  cannot  be  raised  from  the  debt  owing  from  ber 
brother  mentioned  in  the  will,  and  also  an  annuity  or  yearly 
sum  not  exceeding  fifty  dollars,  to  Jane  L.  JVukersam^  the 
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daughter  of  his  said  wife  (in  case  she  should  survive  her 
mother  and  need  assistance)  so  long  as  she  remains  single  and 
unmarried,  and  also  to  contribute,  in  their  discretion,  during  the 
continuance  of  their  trust  the  annual  sum  of  ten  dollars,  towards 
the  support  of  free  schools  in  the  city  otBaUitnore. 

By  a  second  codicil  executed  on  the  30th  November,  1841, 
the  testator  gives  an  additional  annuity  of  $200  to  his  wife 
during  life,  and  also  an  additional  annuity  of  $100  to  his  niece,. 
Isabella  Moshevy  during  her  single  life,  and  directs  that  the 
several  annuities  mentioned  in  the  will  should  take  effect  from 
the  time  of  his  decease. 

By  a  third  codicil  executed  on  the  ISth  December,  1841, 
he  revokes  the  previous  disposition  made  of  bis  servant,  Mar^ 
garety  and  manumits  her  absolutely  at  the  expiration  of  six 
months  from  the  time  of  his  death,  and  gives  her  a  legacy  of 
twenty  dollars. 

The  following  memorandum  was  signed  by  the  testator  on 
3d  of  June,  1842,  in  presence  of  JVetbon  Poe.  ^^  It  is  the 
desire  of  James  Mosher,  that  if  his  estate  should  accumulate 
beyond  the  amount  required  to  pay  the  legacies  and  bequests 
in  his  will,  his  executors,  in  their  discretion,  shall  appropriate  a 
part  of  the  surplus  to  JIfrs.  Eliza  M,  Masher,  for  the  benefit  of 
her  children  until  the  estate  shall  be  finally  settled,  and  fifty 
dollars  for  the  benefit  of  the  family  of  his  son  Dr.  William 
Mosher,  and  should  such  an  accumulation  accrue  from  the  death 
of  his  wife,  he  desires  that  his  executors  will  appropriate 
occasionally,  according  to  their  best  discretion,  the  amount  of 
$200  per  awnum,  for  the  benefit  of  the  children  of  Charles  F. 
Mtekerson,  that  is,  for  their  support  and  education,  until  they 
shall  have  been  provided  for  by  learning  some  useful  trade  or 
profession,  or  shall  have  arrived  at  the  age  of  seventeen  years." 

By  SL  fourth  codicil,  duly  executed  on  the  1st  May,  1843,  the 
above  memorandum  was  confirmed  by  the  testator  and  adopted 
as  a  part  of  his  will,  excepting  the  sum  bequeathed  for  the 
benefit  of  the  family  of  his  son  William,  which  was  revoked, 
and  the  sum  originally  given  in  the  will  for  that  purpose,  was 
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increased  to  $600,  on  the  same  terms  and  conditions  as  are 
prescribed  in  the  will  for  the  original  bequest 

Tke  anwers  of  the  executors,  filed  at  the  same  time  with  the 
bill,  states  that  they  have  paid  the  debts  of  the  deceased  and 
settled  up  his  estate  in  the  Orphans  court.  They  further  state, 
that  as  trustees,  they  are  desirous  to  settle  an  account  before 
this  court,  and  herewith  file  a  statement  of  all  their  receipts 
and  payments,  for  and  on  account  of  the  said  estate,  and  are 
content  to  make  any  distribution,  in  the  discretion  of  this  court, 
of  the  balance  in  their  hands.  They,  however,  suggest  a 
doubt  whether  the  complainant  is  entitled  to  any  payment  from 
said  estate  for  the  purposes  set  forth  in  her  bill,  until  all  or  a 
part  of  the  annuitants  are  deceased,  all  being  at  this  time  living. 

The  cause  was  then  referred  to  the  auditor,  who  on  the  25th 
March,  1847,  filed  his  report  and  a<icount,  in  which  he  charged 
the  trustees  with  the  amount  admitted  to  have  been  received 
by  them,  and  credited  them  with  commissions  at  five  per  cant. 
on  the  amount  collected  by  themselves,  and  one-half  per  ceni. 
on  the  residue,  consisting  of  certain  ground  rents,  for  the  col- 
lection of  'which  they  had  paid  to  an  agent,  a  commission  of 
seven  and  a  half  per  cent,  the  tax  of  ten  per  cent,  being  deducted 
and  assigned  to  the  State ;  with  sundry  disbursements  made  by 
them  in  the  discharge  of  their  duties,  &c.  leaving  a  balance  in 
their  hands  of  $470,  subject  to  the  order  of  this  court,  which 
the  auditor  suggests,  with  the  future  annual  surplus  of  the  estate, 
should,  upon  proper  proof  as  to  their  necessities,  be  paid  over 
to  the  complainant  for  the  use  and  benefit  of  her  children. 
The  allowance  claimed  by  the  trustees  for  a  fee  paid  their 
solicitor  for  preparing  their  answer  to  the  bill  was  rejected. 

To  this  report  the  defendants  excepted.  1st  Because  the 
auditor  awards  to  the  complainant  the  surplus  in  the  hands  of 
the  trustees;  whereas,  they  submit,  whether  the  true  construc- 
tion of  the  will  and  codicils  of  the  testator  entitles  her  to  such 
surplus  in  the  present  condition  of  the  annuitants  who  are  all 
in  full  life,  and  whether,  therefore,  these  defendants  would  be 
justified  in  paying  over  the  same  to  her.  2d.  To  the  rejection 
of  a  solicitor's  fee  of  fifty  dollars  actually  paid  by  them  for 
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drawing  their  answer  and  making  up  their  account  in  the  case. 
S.  To  the  allowance  of  only  five  per  cent,  commission  on  the 
amount  of  proceeds  actually  collected  by  them,  there  being  for 
further  security  two  trustees,  whereas  the  business  is  almost 
necessarily  done  by  one,  and  inasmuch  as  the  Orphans  court  of 
BaUbnore  County,  with  a  knowledge  of  the  trouble. and  care 
required  for  an  exact  attention  to  the  estate,  allowed  for  the 
part  of  the  estate  administered  before  them  a  commission  of 
eight  and  a  half  per  cent.  4th.  Because  the  auditor  only  allows 
one-half  of  one  per  cent,  on  certain  small  ground  rents,  and 
which  require  for  their  collection^  an  old  experienced  collector 
who  does  not  think  himself  over  paid  by  seven  and  a  half  per 
eent.y  and  only  consents  to  continue  to  take  the  trouble  because 
he  was  accustomed  to  do  so  for  the  testator,  and  being  specially 
urged  thereto  by  the  trustees.  5th.  Because  the  auditor  allows 
tax  on  the  commissions,  on  behalf  of  the  State,  although  the 
testator  died  on  the  27th  March,  1845,  immediately  after  which 
the  duties  of  these  defendants  commenced,  and  the  act  under 
which  the  allowance  has  been  made  only  began  to  take  effect 
on  the  £d  June  following. 

This  report  and  the  exceptions  thereto  being  submitted,  the 
Chancellor  (Johnson)  on  the  9th  April,  1847,  passed  the  fol- 
lowing order : — - 

^'  The  report  of  the  auditor  in  this  case  and  the  exceptions 
taken  thereto,  having  been  submitted  without  argument,  by  an 
agreement  filed  on  the  7th  instant,  the  proceedings  have  been 
since  read  and  considered.  It  is  the  opinion  of  the  Chancellor, 
that  the  memorandum  to  the  will  of  the  late  James  Mosher^ 
and  which  is  adopted  and  confirmed  as  a  part  thereof  by  his 
last  codicil,  executed  on  the  1  st  May,  1 843,  appropriates  in 
the  event  which  has  happened,  a  part  of  the  surplus  of  his 
estate,  after  paying  the  previous  charges  thereon,  to  Mrs. 
Eliza  M.  Mosher^  the  complainant,  for  the  benefit  of  her  chil- 
dren, until  the  estate  shall  be  finally  settled.  In  order,  how- 
ever, that  a  sound  discretion  may  be  exercised  upon  the  sub- 
ject, in  determining  what  portion  of  such  surplus  shall  be  so 
applied,  it  would  seem  proper  that  evidence  should  be  intro- 
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daced,  showing  the  situation  and  wants  of  the  children  to  be 
benefitted  by  such  appropriation. 

<*  The  Chancellor  does  not  think,  as  stated  in  the  bill,  that 
until  the  final  settlement  of  the  estate,  there  is  no  other 
purpose  to  which  the  annual  surplus  of  the  estate  can  be  ap- 
plied ;  on  the  contrary,  he  thinks  that  the  provision  in  the  will 
of  the  deceased,  that  the  clear  income  of  his  estate,  after  the 
payment  of  the  sums  charged  upon  it,  shall  be  invested  in  such 
manner  as  his  trustees  may  think  proper,  would  attach  to  such 
surplus,  and  continue  to  control  its  application,  until  the  period 
for  the  final  distribution  shall  arrive,  according  to  the  direction 
of  the  will.  The  distribution  of  the  surplus  appearing  to  be 
in  the  hands  of  the  trustees,  will  therefore  be  reserved,  until 
some  proof  shall  be  offered  in  regard  to  the  conditions  and 
necessities  of  the  children  of  the  complainant.  The  other  ex- 
ceptions on  the  part  of  the  defendants,  are  not  in  the  opinion 
of  the  Chancellor  well  taken,  and  will  be  overruled.  It  is 
thereupon  ordered  this  9th  April,  1847,  that  the  report  of  the 
auditor  of  the  17th  March,  1847,  so  far  as  relates  to  the 
charges  against  and  the  allowances  made  to  the  trustees,  be, 
and  the  same  is  hereby  ratified  and  confirmed ;  and  it  is  further 
ordered,  that  the  application  of  the  surplus  in  the  hands  of  the 
trustees  be  suspended,  until  further  order,  and  that  the  parties 
have  leave  to  take  depositions  in  reference  thereto,  before  a 
justice  of  the  peace,  upon  giving  three  days  notice  to  the 
opposite  parties,  or  their  solicitor;  provided,  that  the  deposi* 
tions  so  to  be  taken,  be  filed  in  the  Chancery  office,  on  or 
before  the  20th  May  next.  All  exceptions  at  variance  with 
this  order,  are  overruled  and  rejected." 

From  this  order,  the  defendants  appealed,  and  at  the  same 
time,  stated  the  following  grounds  upon  which  their  appeal 
was  taken: — 

It  is  the  desire  and  intention  of  the  defendants  to  appeal  to 
the  Court  of  Appeals  from  the  Chancellor's  decree,  in  over- 
ruling the  exceptions  taken  by  them  to  the  report  of  the 
auditor,  in  the  following  particulars: — 
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Firsty  wherein  the  auditor  disallowed  the  fee  of  Fifly  Dol- 
lars paid  to  their  solicitor. 

Secondy  wherein  the  auditor  only  allowed  the  defendants 
five  per  cent,  commissions. 

Third,  whereas  the  auditor  only  allowed  the  defendants  one- 
half  of  one  per  cent,  on  the  amount  collected  by  them  through 
a  collector. 

Fourth,  wherein  the  auditor  makes  a  deduction  of  ten  per 
cent,  from  the  defendant's  commissions,  on  behalf  of  the  State. 

The  defendants  decline  to  appeal  from  the  decision  of  the 
Chancellor,  in  favor  of  the  complainant. 

The  cause  was  submitted  without  argument  to  the  court — 
Dorset,  C.  J.,  Spbmcb,  Martin  and  Maorudbr,  J. 

By  N.  Williams  for  the  appellants,  and 
By  R.  J.  Brbnt  for  the  appellee. 

By  the  court :  order  affirmed. 


William  G.  Robbt  vs.  Walter  W.  Hannon  and  Henrt 

W.  Hannon. — December ,  1846. 

The  will  of  W,  H.  executed  on  the  18th  May,  1888,  waa  admitted  to  probate 
OD  the  18th  September  of  the  same  year.  The  appeUeea,  the  executors  of 
this  will,  afterwards,  on  the  20th  November  following,  offered  for  probate  a 
deed^  duly  executed  and  recorded,  dated  the  8th  September,  1882,  by  which 
their  testator  conveyed  to  the  appellees,  his  two  sons,  *'  one-half  of  all  the 
personal  estate  of  which  he  might  die  possessed."  In  June,  1839,  after  pro- 
cess of  citation  to  all  parties  interested,  the  Orphans  court  admitted  this  deed 
to  record,  as  a  testamentary  paper.  On  the  20th  May,  1845,  Uie  appellant 
and  his  then  wife,  one  of  the  heirs  and  devisees  of  the  testator,  filed  in  said 
Orphans  court  a  petition,  praying  for  certain  reasons  therein  stated,  that 
the  probate  of  said  deed  might  be  revoked  and  vacated.  Upon  appeal  from 
the  order  of  said  court  dismissing  this  petition,  it  was  Held,  that  this  deed 
was  not  a  testamentary  paper,  and  the  order  of  the  Orphans  court  directing 
it  to  be  recorded  as  such,  was  null  and  void. 
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Appeals  from  the  Orphans  Court  of  Charles  CouDty. 

Oa  the  18th  September,  1838,  the  appellees,  as  executors  of 
the  last  will  and  testament  of  Walter  W,  Hannon^  oflfered  to 
the  Orphans  court  of  Charles  County  for  probate,  the  will  of 
their  testator,  dated  the  16th  May,  1838,  whereby,  after  pay- 
ment of  debts  and  funeral  charges,  &c.,  the  testator  devises 
as  follows:     ^^Item — I  give  and  bequeath  to  my  daughter, 
Grace  Ann  Robey^  wife  of  WUUam  Gerard  Robey^  my  dwel* 
ling  plantation,  whereon  I  now  live,  called  ^Mocre*s  Resiy 
containing  two  hundred  acres  more  or  less — also  all  that  part  or 
parcel  of  land  called  ^  Conjunction^^  lying}''  &c.,  ^'  but  in  case 
my  said  daughter,  Grace  tdnn,  should  die,  without  lawful  heirs 
begotten  of  her  body,  then  it  is  my  will  and  desire  that  the 
said  lands  shall  be  the  estate  and  property  of  my  two  sons, 
WaUer  W.  Hannon^  and  Henry  M,  Hannon^  equally  to  them 
and  their  heirs  forever."     ^^  Item, — I  also  give  and  bequeath 
to  my  said  daughter,  Grace  Jinn  Robey^  one-third  part  of  my 
personal  property  I  die  possessed  of,  and  not  otherwise  willed 
or  disposed  of.''    *^  And  lastly,  I  do  hereby  constitute  and  ap- 
point my  two  sons,   Walter  W.,  and  Henry  M.  Hannon  my 
executors  of  this  my  last  will  and  testament,  revoking  and  an- 
nulling all  former  wills  by  me  heretofore  made,  ratifying  and 
confirming  this  and  none  other  to  be  my  last  will  and  testament'' 
This  will  was  duly  admitted  to  probate,  and  letters  testamen- 
tary granted  to  the  executors,  who,  afterwards,  on  the  20th 
November,  1838,  filed  their  petition  in  said  Orphans  court, 
stating  the  probate  of  said  will,  and  further  alleging  that  their 
father,  on  the  17th  September,  1832,  executed  a  deed  of  gift 
to  your  petitioners  of  one-half  of  his  personal  estate  that  he 
might  die  possessed  of,  as  will  appear  by  said  deed  filed  with 
the  petition,  and  praying  that  the  same  may  be  admitted  to 
probate  as  a  testamentary  paper  of  said  Walter  W.  Hannon^ 
Senior^  and  order  the  same  to  be  recorded  as  such,  and  that 
citation  may  be  issued  to  William  G.  Robey^  and  Grau  •dun, 
his  wife,  Julia  Hannon^  Frances  0.  Hannon,  and  the  other 
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heirs  of  Waher  Hannon  deceased,  to  shovv  cause  why  the 
prayer  of  this  }>etitioD  should  not  be  granted. 

The  deed  exhibited  with  this  petition  is  as  follows : 
^^  This  Indenture,  made  this  8th  day  of  September,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  thirty-two, 
between  Waher  W.  Hannon,  Sen,,  of  Charks  County,  in  the 
State  of  Maryland,  of  the  one  part,  and  Walter  W.  Hannon, 
Jr.,  and  Henry  JH.  Hannon,  sons  of  the  said  Walter  W.  Hannon, 
Sen,  of  the  county  and  State  aforesaid,  of  the  other  part,  wit- 
nesseth,  that  the  said  Walter  W.  Hannon,  Sen.,  as  well  for, 
and  in  consideration  of  the  natural  love  and  affection  which  he, 
the  said  Walter  W.  Hannon,  Sen.  hath,  and  beareth  unto  the 
said  Walter  W.  Hannon,  Jr.,  and  Henry  M.  Hannon,  as  also 
for  the  better  maintenance,  support,  livelihood  and  preferment 
of  them,  the  said  Walter  W.  Hannon,  Jr.,  and  Henry  jM.  Han- 
non,  hath  given,  granted,  aliened,  enfeoffed,  and  confirmed, 
and  by  these  presents  doth  give,  grant,  alien,  enfeoff,  and  con- 
firm unto  the  said  Walter  W.  Hannon,  Jr.,  and  Henry  M. 
Hannon,  their  heirs  and  assigns,  one-half  of  all  my  personal 
estate  of  which  I  may  die  possessed,  to  the  only  proper  use 
and  behoof  of  them,  the  said  Waher  W.  Hannon,  Jr.,  and 
Henry  M.  Hannon,  and  their  heirs  and  assigns  forever.  In 
witness  whereof,  I  have  hereunto  subscribed  my  name  and 
aflbced  my  seal  the  day  and  year  first  before  written. 

W.  W.  Hannon,  [Seaiy 

This  deed  was  duly  acknowledged  and  recorded  on  the  17th 
September,  1832,  among  the  land  records  of  Charles  County. 

The  citation  was  issued  as  prayed,  upon  the  return  of  which 
was  endorsed  by  the  sheriff,  '^  Cited  Julian,  Lemuel,  Euphenia, 
Henry  W:'  '<  Not  cited  the  rest."  William  G.  Robey  ap- 
peared on  the  27th  November,  1838,  and  prayed  for  an  exten- 
sion of  time.  The  cause  was  then  continued  from  time  to  time, 
and  orders  of  publication  for  the  absent  heirs  granted  and  pub- 
lished, until  June  term,  1839,  when  the  following  docket  entry 
appears  in  the  case.  ^^  Testamentary  paper  ordered  to  be  re- 
corded— case  off  on  payment  of  costs.^' 
59        v.6 
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Od  the  20th  May,  1845,  William  G.  Robey ,  the  appellaot, 
filed  his  petition  io  said  Orphans  court,  stating  that  he  inter- 
married with  Grace  ^nn  Hannon^  the  daughter  of  the  late 
W,  W,  Hannany  and  one  of  the  residuary  legatees  under  his 
last  will  and  testament,  and  that  his  said  wife  died  in  June, 
1841,  leaving  children.  That  the  deed  of  gift,  of  the  8th  Sep- 
tember, 1832,  had  been  erroneously  admitted  to  probate,  said 
instrument  having  been  expressly  revoked  and  annulled  by  the 
revoking  clause  in  the  last  will  and  testament  of  the  said  fV*  W. 
Hannon^  executed  long  afterwards.  That  at  the  time  the  said 
deed  was  admitted  to  probate  and  record,  as  a  testamentary 
paper,  no  evidence  was,  or  had  been  offered,  to  show  that 
there  was  any  error  in  date,  as  to  either  the  said  deed,  or  the 
said  will,  or  that  the  said  deed  was  of  posterior  execution  to 
the  will,  or  th^t  it  was  even  republished  by  the  testator  after 
the  16th  May,  1838,  (the  date  of  the  will,)  and  praying  that 
the  probate  of  said  deed  as  a  testamentary  paper,  may  be  re- 
voked and  vacated^  and  for  general  relief. 

The  appellees  answered  this  petition,  on  the  22d  July,  1845, 
admitting  the  death  of  W.  W.  Hannon^  Sen.,  and  the  probate 
of  his  will.  They  further  state,  that  the  said  testator  executed 
the  deed  referred  to,  which  was  exhibited  to  said  Orphans 
court  for  probate,  at  December  term,  1838,  accompanied  with 
a  petition,  making  the  said  William  6.  Robey,  and  Grace  Mn^ 
his  wife,  and  all  the  other  heirs  of  Walter  W,  Hannon,  de- 
ceased, defendants.  That  citation  was  issued  against  them; 
that  said  appellant  and  wife  appeared  in  court,  and  obtained 
leave  to  shew  cause,  &c.  That  such  proceedings  were  there- 
upon had;  that  said  paper  was  adjudged  and  decreed  to  be 
a  testamentary,  paper,  and  ordered  to  be  recorded  as  such. 
And  your  respondents  deny  and  controvert  the  right  of  this 
Honorable  Court  to  review,  revise  and  correct  said  decree, 
as  the  same  has  already  been  adjudicated  upon  an  adversary 
proceeding,  and  if  any  error  was  committed,  a  higher  tribunal 
must  correct  it.  They  deny  the  jurisdiction  of  this  court  \o 
examine  into  the  propriety  and  correctness  of  said  decree;  bat, 
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nevertheless,  assert  that  the  same  was  correct,  as  said  deed 
was  not  inconsistent  with  said  will,  referred  to  in  the  petition. 

At  the  hearing  of  this  application  of  the  appellants,  it  was 
proved  by  WaUer  MUcheU,  a  competent  witness,  that  at  the 
time  the  paper  of  September,  1832,  was  offered  and  admitted 
to  probate,  no  testimony  was  taken  to  shew  an  error  in  the  date 
of  any  testamentary  paper  of  said  Walter  W.  Hannon^  Sen,  or 
of  the  re*publication  by  him  of  a  testamentary,  or  any  other 
paper,  or  any  proof  at  all  offered,  as  to  the  paper  of  the  8th 
September,  1832. 

On  the  29th  August,  1845,  the  said  Orphans  court,  one  of 
the  justices  (Hawkins)  dissenting:  '^  Ordered,  adjudged  and 
decreed,  that  the  petition  of  the  said  William  G.  Robey  be 
dismissed  with  costs.'' 

From  this  decree,  the  present  appeal  was  taken. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorset, 
Chambers,  Maoruder,  Spencb  and  Martin,  J. 

By  Wm.  H.  Tuck  and  Robert  J.  Brent  for  the  appellants. 

1st  Point. — That  the  deed  of  8th  September,  1832,  being 
inoperative  by  the  revoking  clause  of  the  will  of  May,  1838, 
was  erroneously  admitted  to  probate,  especially  as  the  donees, 
(the  appellees,)  as  executors  of  the  will,  had  themselves  proved 
the  will  of  May,  1838,  as  the  only  last  will  and  testament  of 
their  testator. 

Assuming  the  dates  of  these  papers  to  be  correctly  stated, 
and  that  there  was  no  re-publication  of  that  of  the  8lh  Septem- 
ber, 1832,  it  is  manifest,  that  the  will  of  1838  was  the  only 
paper  that  was  entitled  to  probate  as  the  last  will  and  testament 
of  the  deceased ;  because  the  last  clause  expressly  revokes  all 
other  wills.  That  instrument  had  been  duly  admitted  to  pro- 
bate. The  executors,  (the  donees  in  the  paper  they  no\v  set 
up  as  the  will,)  themselves  propounding  it,  and  swearing  that 
it  was  ^^  the  true  and  whole  last  will  and  testament  of  the 
deceased  that  had  come  to  their  hands  and  possession,  and  that 
they  did  not  know  of  any  other.'^ 
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Yet  they  afterwards  come  into  the  Orphans  court  and  pro- 
pound for  probate  the  paper  of  Sth  September,  1 832,  setting  it 
up  as  a  testamentary  paper.  The  Orphans  court  admitted  it 
to  probate,  whether  as  the  only  last  will  and  testament,  or  to 
be  taken  and  considered  with  that  of  May,  1838,  on  the  ground 
that  both  constituted  the  will  of  the  deceased,  does  not  appear. 
For  either  purpose,  such  an  order  was  Yoid,  because  the  will  of 
1 888  revoked  expressly  all  former  wills  ;  ratified  that  and  none 
other  to  be  his  last  will  and  testament. 

Being  subsequent  in  date — revoking  all  other  wills — and  no 
prior  will  having  been  republished  after  the  16th  May,  1838,  it 
may  be  safely  said  that  the  instrument  of  that  date  was  properly 
admitted  to  probate,  and  that  the  Orphans  court  erred  in  ad- 
mitting the  paper  of  Sth  September,  1832. 

2d  Point. — That  the  proceedings  upon  the  application  of 
the  appellees  of  20th  November,  1838,  were  not  plenary,  or 
such  as  rendered  an  appeal  necessary,  and  that  under  the  cir- 
cumstances of  the  case,  and  the  character  of  the  proceedings, 
it  was  competent  for  the  Orphans  court  to  revise  said  pro- 
ceedings, and  vacate  the  probate  of  the  paper  of  September, 
1832,  on  the  application  of  the  appellant. 

Supposing  the  paper  of  September,  1832,  to  have  been  im- 
properly admitted  to  probate  as  the  will  of  the  deceased,  is  it 
now  too  late  to  have  the  probate  vacated?  If  it  coald  be 
shewn  that  the  instrument  was  a  forgery,  the  power  of  the 
court  at  any  time  to  vacate  the  probate  could  not  be  questioned. 
And  the  same  principle  prevails  where  fraud  has  been  practised 
in  preventing  the  first  probate.  1  Wm^s  Executors^  359,  371 ; 
Wenlw.  Executors,  1 1 1 , 1 12,  (14/&  editUm^)  Mlm  vs.  Dundas,  3 
Term  Rep.  125,  129. 

It  will  be  observed,  that  the  proceedings  of  the  court,  oo 
which  the  appellees  rely  in  answer  to  the  petition  of  the  ap- 
pellant, do  not  shew  that  any  proof  was  taken  as  to  the  execa- 
tion  of  the  paper  of  September,  1832.  It  seems  to  have  been 
considered  as  the  act  of  Walter  W.  Hannon^  merely,  because 
it  appeared  to  have  been  executed  before  justices  of  the  peace 
as  a  deed,  and  recorded  in  the  clerk^s  office.    As  the  appel- 
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lees  rely  on  these  proceedings,  and  they  are  exhibited  with 
their  answer,  it  may  be  assumed,  that  the  record  contains  all 
the  proceedings  of  the  court  at  that  time ;  and  indeed  the  tes- 
timony of  Walter  •MUchell  shews  that  no  proof  was  taken  in 
any  wise  relating  to  that  paper. 

This  then  is  the  case  of  an  instrument  of  writing — having 
none  of  the  forms  or  characteristics  of  a  will,  propounded  by 
the  only  persons  in  any  manner  interested  in  establishing  it; 
not  proved,  even  in  common  form,  to  have  been  the  act  of  the 
party;  none  of  the  circumstances  of  its  execution  ascertained 
by  the  court;  no  eavecU  filed;  no  issues  joined,  and  yet  it  is 
contended  that  this  proceeding  is  to  have  all  the  binding  and 
conclusive  effect  of  a  decree  upon  plenary  proceedings. 

If  a  will  be  perfect  on  its  face,  it  may  be  proved  in  common 
form,  by  the  oath  of  one  or  more  witnesses,  according  to  cir- 
cumstances. See  1  Wm*8  Ex\  190,  191.  This  paper  was 
not  proved  even  by  the  executors,  who  are  the  appellees, 
although  it  was  propounded  by  them.  This  court  have  said 
in  the  case  of  Dorsey  vs,  Sheppard  et  al  12  6,  S^  John,  192, 
^^  that  the  factum  of  a  nuncupative  will  requires  to  be  proved 
by  evidence  more  strict  and  stringent  than  that  of  a  written 
one,  in  every  particular.^'  The  appellant  does  not  contend  that 
the  same  rule,  in  all  its  strictness,  should  be  applied  to  the 
present  case ;  but  it  is  respectfully  submitted,  that  a  mere  tes- 
tamentary paper  should  occupy  a  middle  position,  so  to  speak, 
between  a  will  in  form  and  a  will  by  mere  nuncupation,  or  at 
any  rate,  that  it  should  be  proved,  as  to  the  factum  at  least,  by 
as  strong  evidence  as  would  be  requisite  were  it  in  the  form  of 
a  last  will  and  testament;  and  where  there  is  a  subsequent  will, 
(as  in  this  case,)  already  admitted  to  probate  on  the  oath  of 
the  very  parties  setting  up  the  testamentary  paper,  it  is  due 
to  justice  and  to  all  parties  concerned,  that  some  enquiry  should 
be  made  and  proof  taken. 

This  view  is  sustained  by  the  act  of  1798,  ch.  101,  sub-ch. 
S,  sec.  12,  which  provides,  that  if  no  objection  be  made  to  the 
probate,  or  no  caveat  be  filed  against  the  same  before  probate, 
it  shall  not  be  necessary  to  examine  all  the  subscribing  witnesses 
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unless  they  shall  voluntarily  attend — but  probate  may  be 
made  on  such  proof  as  is  required  to  give  efficacy  to  a  will  of 
personalty.  (Thus  implying  that  one  subscribing  witness  at 
least,  and  all,  if  they  attend,  must  be  examined.)  ^'  Provided, 
(says  the  act,)  that  every  executor  or  other  person  exhibiting  a 
will,  shall  be  examined  on  oath,  whether  or  not  he  or  she  knows 
of  any  other  will  or  codicil,  and  in  what  manner  the  will  or 
codicil  exhibited  came  to  his  or  her  hands.^'  The  court  will 
find  tliat  no  such  examination  was  made,  although  there  were 
witnesses  to  the  paper. 

It  is  contended,  however,  by  the  appellees  in  their  answer, 
that  the  present  application  comes  too  late;  that  we  should 
have  appealed  from  the  order  admitting  the  paper  to  probat  in 
1839.  The  act  of  1798,  ch.  101,  sub-ch.  2,  sec  7,  provides, 
that  ^Mf  a  will  of  personalty  be  exhibited  to  the  OrphaM 
court  for  probate,  and  any  of  the  next  relations  of  deceased 
shall  attend,  or  if  notice  shall  appear  to  have  been  given,  (as 
in  the  6th  section,)  and  no  caveat  shall  have  been  made  against 
the  said  will  or  codicil,  the  said  court  may  forthwith  proceed 
to  take  the  probate.''  The  8th  section  provides,  in  case  of  the 
relations  not  appearing,  and  no  notice  being  given,  that  ^^  sum- 
mons may  issue,  or  notice  be  given  by  publication ;"  and  if  no 
objection  be  made,  or  caveat  entered  on  or  before  a  day  6xed, 
the  court  or  register  may  proceed  to  take  the  probate;  bat  if 
objection  shall  be  made  on  or  before  the  day  appointed,  the 
said  court  shall  have  cognizance  of  the  affair,  and  shall  deter- 
mine according  to  the  testimony  on  both  sides. 

These  sections  of  the  act  prescribe  tiie  manner  of  proving 
a  will ;  the  seventh^  where  no  objection  is  made ;  the  rigkthj 
where  there  is  objection.  In  the  last  case,  (of  objections  being 
made,)  ^^  the  court  shall  determine,  according  to  the  testimony 
on  both  sides."  The  13th  section  of  the  same  sub-chapter 
provides,  that  "  if  the  probate  of  any  will  or  codicil  be  taken 
as  aforesaid  without  contest^  any  person,  before  letters  are 
granted,  may  file  a  petition  to  the  court,  praying  that  the  case 
be  again  examined  and  heard,  and  therefore,  the  court  shall 
delay  granting  letters  untU  a  decision  be  had ;  and  in  case 
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letters  shall  have  been  granted,  (says  the  act,)  and  any  person 
shall  file  such  petition,  and  the  court,  on  hearing  both  sides, 
that  is  to  say,  the  petitioner  and  the  grantee  of  such  letters, 
shall  decide  against  the  probate,  the  letters  aforesaid  shall  be 
revoked,  and  the  power  of  the  party  under  the  said  letters 
shall  cease ;  and  the  said  will  shall  not  be  proved  in  any  other 
county,  unless  the  decision  be  reversed  by  the  Court  of  Chan- 
cery, or  general  court"  The  appellant  insists  that  the  paper 
of  September,  18S2,  was  admitted  to  probate  ^^trithaiU  can- 
te»f  The  court  will  find  that  the  petition  of  the  appellees 
propounding  that  paper  for  probate,  was  not  answered  by  the 
appellant,  or  any  other  person ;  that  no  proof  was  taken  to 
shew  an  error  in  date,  in  either  that  paper  or  the  will ;  that 
the  execution  of  the  paper  was  not  even  proved,  and  that  the 
record  does  not  present  any  of  the  features  of  a  plenary  pro* 
eeeding  mentioned  in  the  16th  and  17th  sections  of  the  act  of 
1798,  ch.  101,  sub-ch.  15. 

If  the  probat  was  taken  without  contesty  the  parties  were  not 
obliged  to  appeal.  The  13th  section  provides  a  remedy  in 
addition  to  the  right  of  appeal,  by  allowing  any  person  to  file  a 
petition  for  a  re-hearing ;  and  there  is  no  limit  as  to  time. 

It  is  contended  by  the  appellant,  that  the  same  right  to  have 
the  case  re-heard  exists  now,  as  if  the  act  of  1818,  ch.  204, 
(relating  to  appeals  from  the  Orphans  courts,)  had  not  passed. 
That  act  regulated  appeals  where  the  right  of  appeal 
existed  before.  The  title  shews  this — ^^  for  the  better  regula- 
tion of  appeals,"  &c.  It  does  not  deprive  a  party  of  any 
remedy  that  he  might  before  have  employed  in  the  place  of  an 
appeal.  Even  conceding  that  the  appellant  might,  under  this 
act,  have  appealed  from  the  probate  of  this  paper  in  1839,  yet 
be  was  not  obliged  to  appeal,  or  lose  his  remedy  altogether* 
This  act  does  not  repeal,  or  in  any  manner  impair  the  13tb 
section  of  sub-ch.  2,  1798,  ch.  101,  above  recited.  They 
exist  together.  If  a  party  chooses  to  appeal,  he  may,  by 
putting  his  case  in  a  proper  form ;  or  he  may  resort  to  the 
remedy  provided  by  the  13th  section  above  mentioned. 

But  we  contend  that  the  present  appellant  could  nd  have 
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appealed  from  the  proceedings  of  1839,  on  the  application  of 
the  appellees  to  have  the  paper  in  question  admitted  to  probat. 
The  3d  section  of  the  act  of  1818,  ch.  204,  provides  that  in 
all  plenary  proceedings,  the  court  shall  reduce  to  writing  and 
sign  their  decree;  and  in  case  of  appeal,  it  shall  be  transmit- 
ted with  the  other  proceedings.  It  will  be  seen  that  the  action 
of  the  court  is  entered  in  the  form  only  of  a  docket  entry. — 
"  Testamentary  paper  ordered  to  be  recorded^-case  oflF  on 
payment  of  cost''  This  is  not  such  a  decree  in  writing  signed 
by  the  court,  as  the  above  section  requires.  It  does  not  appear 
to  be  a  final  decree  for  probat.  Not  one  word  is  said  about 
proving  the  paper,  or  admitting  it  to  probat;  and  taken  alto- 
gether, it  would  seem  that  the  court  designed  to  reject  the 
probat  of  the  paper,  but  for  some  reason  which  does  not  ap- 
pear, they  allowed  it  to  be  recorded.  The  last  clause  of  the 
entry,  "  oflF  on  payment  of  cost,"  is  equivalent  at  common  law 
to  a  non  pros,  and  seems  to  be  inconsistent  with  the  idea 
of  granting  probat  of  the  paper.  If  the  proceedings  of  the 
Orphans  court  were  not  in  such  form  as  allowed  an  appeal 
to  be  taken,  it  was  not  the  fault  of  the  parties.  The  3d  sec- 
tion of  the  act  of  1818,  makes  it  ^Hhe  duty  of  the  court  to 
reduce  to  writing  and  sign  the  order  or  decree."  If  it  had 
been  regarded  by  the  court  as  a  plenary  proceeding,  they 
would  have  put  their  decree  in  the  form  prescribed  by  that 
act.  The  proceedings  not  being  plenary,  but  without  contest, 
and  not  in  the  form  for  an  appeal  prescribed  by  the  act,  the  ap- 
pellant claims  the  benefit  of  the  remedy  furnished  by  the  ISth 
section  of  sub-ch.  2. 

No  argument  can  be  drawn  from  the  length  of  time  elapsed 
since  the  proceedings  of  1839.  The  13th  section  does  not 
limit  the  parties  as  to  time.  They  were  leA,  in  this  respect, 
as  the  law  stood  prior  to  that  act.  In  the  case  of  SattertkiMite 
vs.  SatterthwaitCy  3  Phillimore,  page  1,(1  Kng.  EcL  Rep.  351,) 
probate  of  a  testamentary  paper  was  reviewed  after  the  lapse  of 
nine  years,  and  the  paper  rejected.  In  Finueam  vs.  Oayfertj  3 
PhOUmore^  405,  (1  Eng.  Ed.  Rep.  425,)  probate  was  granted  in 
1807,  and  reviewed  and  revoked  in  18JS0.    In  the  last  case, 
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the  court  said  that  time  alone  was  no  absolute  bar  to  the 
application. 

Although  inconvenience  may  sometimes  result  from  a  re- 
hearing afler  so  long  a  time,  yet  no  such  consequences  can  be 
predicated  of  the  present  application,  because,  if  so,  the  ap- 
pellees would  have  taken  that  defence  in  the  answer.  In  point 
of  fact,  they  cannot  be  damnified,  because  the  parties  are  now 
contesting  their  respective  rights  under  the  testamentary  dis- 
positions of  Walter  W,  Hannon,  This  the  records  of  this 
court  will  shew.  In  the  case  of  Hannon  vs,  Rohey^  (not 
reported,)  the  court  said,  that  the  paper  of  September,  1832, 
must,  for  all  the  purposes  of  that  case,  be  taken  as  properly 
admitted  to  probate.  (The  question  then  came  up  incidentally, 
and  the  court  could  not  review  the  question  of  probate  on  that 
record.)  And  the  court,  as  if  to  account  for  what  would 
otherwise  have  been  error  in  the  Orphans  court,  say  that  the 
paper  may  have  been  admitted  to  probate  in  consequence  of 
there  being  error  in  the  date  of  one  of  the  instruments,  or  the 
one  first  executed  may  have  been  re-published  afterwards. 
The  proceedings  shew  that  there  was  no  such  reason  for  the 
action  of  the  Orphans  court,  in  allowing  probat  of  the  paper. 

The  instrument  having  been  illegally  admitted  to  record  by 
the  Orphans  court,  it  is  respectfully  submitted  that  it  is  not  too 
late  to  have  the  proceedings  reviewed;  and  that  the  intention 
of  the  deceased  will  be  gpratified,  by  pronouncing  against  its 
being  considered  as  bis  will,  and  by  giving  full  force  to  the 
will  proper  of  May,  1838. 

By  Petee  W.  Grain  for  the  appellees. 

The  appellees,  as  the  executors  of  Walter  W,  Hannon^  Sen.y 
exhibited  on  the  18th  September,  1838,  to  the  Orphans  court 
of  Charles  county,  a  paper  purporting  to  be  the  last  will  and 
testament  of  Walter  W.  Hannon^  and  the  same  was  probated 
according  to  law.  Subsequent  to  which,  and  on  the  20th  day 
of  November,  1838,  by  the  advice  of  counsel,  the  testamentary 
paper,  dated  the  8th  September,  was  also  exhibited  by  the  exe- 
cutors for  probate  and  record,  and  at  the  same  time  filing  a 
60  V.6 
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petition  against  the  appellant  and  all  the  heirs^  devisees  and 
legatees  of  Walter  W,  HcMnon,  requiring  them  to  appear  in 
the  Orphans  court,  to  shew  cause  why  said  paper  should  not 
be  admitted  to  record.  By  the  proceedings  of  the  Orphans 
court,  it  will  appear  that  William  G,  Robey^  the  present  appel- 
lant, appeared  in  person  to  the  citation,  and  the  case,  at  bis 
instance,  continued  from  December,  1838,  to  June  term,  1839, 
when  the  paper  was  admitted  to  record  as  prayed.  No  appeal 
was  taken  from  this  decree,  and  no  evidence  reduced  to  wri- 
ting ;  but,  on  the  contrary,  the  appellant  acquiesced  in  said 
decree  until  the  20th  May,  1845,  and  then  filed  his  petition  to 
the  Orphans  court  to  review  and  revise  a  decree  of  a  pre- 
ceding Orphans  court,  and  which  had  been  acquiesced  in  by 
the  petitioner  and  present  appellant  for  nearly  six  years.  Tbe 
Orphans  court  of  Charles  County  dismissed  the  petition,  and 
tbe  appellees  contend  that  their  judgment  ought  to  be  affirmed, 
because  it  is  clear  from  all  the  proceedings  in  the  Orphans 
court,  that  the  question  had  received  their  deliberation  and 
investigation,  and  according  to  the  testamentary  system,  there 
was  no  right  reserved  to  a  subsequent  court  to  review  and 
revise  said  decree. 

The  Orphans  court  cannot  exercise  any  jurisdiction  by 
implication;  it  is  a  court  of  granted  powers,  given  by  statutes ; 
and  in  the  act  of  1798,  ch.  101,  sub-ch.  15,  sec.  20,  there  is 
a  positive  prohibition  of  all  incidental  power,  or  constructive 
authority.    See  ScoU  vs.  Bureh,  6  Harr.  fy  John.  67. 

By  the  statutes  of  JUaryland,  the  Orphans  court  have  an 
exclusive  and  an  original  jurisdiction  in  all  cases  of  wills  of 
personal  property.  The  mode  and  manner  of  proving  such 
wills  are  detailed  in  the  act  of  1798,  ch.  101,  sub-ch.  2,  sec- 
tions 1  to  13;  and  I  think  it  must  be  conceded,  by  a  fair  and 
proper  construction  of  all  of  the  preceding  sections,  that  no 
power  of  review  is  reserved  to  the  court,  when  all  the  parties 
interested  have  been  summoned  and  the  will  admitted  to  pro- 
bate, and  particularly,  to  one  of  the  parties  who  appeared  to 
tbe  citation,  and  acquiesced  in  the  judgment  of  the  court  for 
six  years.    It  is  in  vain  then  for  the  appellant  to  invoke  any 
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of  the  preceding  sections  to  justify  the  Orphans  court  to 
review  the  order  or  decree  of  the  Orphans  court  of  1839.  It 
was  binding  and  conclusive  upon  William  G,  Robey^  the 
present  appellant,  who  knew  of  said  order,  and  acquiesced 
in  it 

But  it  is  contended,  that  the  paper  was  admitted  to  probate, 
without  contest  and  without  evidence.  The  15th  sub-ch.  sec- 
tions 16  and  17,  authorize  the  court  to  order  plenary  proceed- 
ings, when  they  may  think  proper,  in  a  case  of  contest;  but 
these  sections  have  no  application  to  this  case.  Here  the 
party  appellant  appeared  in  court,  and  whether  he  contested 
or  not,  is  immaterial,  as  he  appeared  to  be  satisfied  with  the 
evidence,  and  acquiesced  in  the  judgment  of  the  court,  and 
hence,  there  was  no  necessity  to  reduce  the  evidence  (upon 
which  the  court  predicated  their  opinion,)  to  writing.  But 
by  the  Ist  sea  of  the  act  of  1818,  ch.  204,  it  is  enacted,  ^^  that 
in  all  decrees,  orders,  decisions  and  judgments  hereafter  to  be 
made  by  any  Orphans  court  of  this  State,  the  party  or  parties 
who  shall  deem  him,  her  or  themselves  aggrieved  by  such  de- 
cree, order,  decision  or  judgment,  may  appeal  to  the  Court  of 
Appeals.''  Here  was  a  party  appearing  in  the  Orphans  court, 
asking  a  continuance  of  the  case — aware  of  the  judgment  of 
the  court,  and  acquiescing  in  the  decree  for  six  years — does 
not  appeal,  and  now  asks  for  a  review.  Is  he  entitled  to  the 
indulgence  and  consideration  of  this  court?  He  reposes  upon 
the  wrong — of  which  he  now  complains — for  six  years;  and 
after  the  death  of  an  important  witness,  and  the  decision  of  the 
Court  of  Appeals  upon  the  will  and  the  testamentary  paper, 
(See  Hannon  and  Hannon  vs.  Siate^  use  of  Robey,  at  Decem- 
ber term,  1843,)  he  appears  in  the  Orphans  court  and  files  his 
petition  for  a  review,  upon  the  ground  that  there  was  error 
in  the  decree  of  1839.  By  a  reference  to  the  two  papers,  the 
testator  used  the  same  language  in  giving  one-half  of  his  per- 
sonal property  to  his  two  sons  in  the  bill  of  sale,  and  one-third 
to  his  daughter  in  the  will.  He  exhibits  confidence  in  his  sons, 
leaves  them  his  executors;  but  in  the  last  paper,  he  does  not 
devise  and  bequeath  them  a  dollar.    Why  did  he  not  ?    He 
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recognized  the  validity  and  existence  of  the  bill  of  sale,  and 
when  giving  to  his  daughter,  Grace  Ann  Rohey,  one-third  of 
his  property,  he  uses  the  following  significant  language:  ^'/ 
give  to  my  daughter  one-third  of  my  property  theU  I  die  potsened 
of^  and  not  otherwise  mlkd  and  disposed  of?^  Frederick  JVebon, 
one  of  the  witnesses  to  his  will,  was  the  writer  of  it,  and  look- 
ing to  the  language  of  the  will  and  its  devises  and  bequests, 
the  inference  is  irresistible,  that  it  was  made  in  view  of  the 
existence  and  validity  of  the  bill  of  sale,  and  all  of  its  provi- 
sions were  made  with  an  understanding,  that  the  bill  of  sale  was 
to  be  taken  and  considered  as  a  part  of  his  will. 

The  appellees  were  prepared  to  prove  by  Frederick  Mlsotty 
the  fact  of  the  re-publication  of  said  bill  of  sale  at  the  time 
said  paper  was  admitted  to  probate ;  but  Frederick  JSTelson  is 
now  dead,  having  departed  this  life  in  1844:  and  if  the  coart 
now  determine  that  the  appellant  can  review  this  case  in  the 
Orphans  court  six  years  afler  a  decree,  and  after  sleeping  six 
years  upon  it,  and  after  the  death  of  Frederick  JSTelson,  the 
intimate  friend  and  draughtsman  of  the  will  of  fValter  W, 
Hannon^  it  may  be  productive  of  gpreat  injustice  to  the 
appellees. 

The  objection  that  the  testamentary  paper  was  not  proved, 
is  entitled  to  little  consideration.  It  was  a  paper  that  proved 
itself;  and  as  the  party  now  invoking  the  aid  of  this  court 
was  present  in  person  and  by  Walter  Mitchelly  Esq.^  as  his 
attorney  m  the  Orphans  court,  it  is  conclusive  that  he  admitted 
it,  or  such  evidence  was  taken  as  satisfied  him  and  justified 
the  court  in  passing  their  order. 

The  appellant  also  contends,  that  the  order  or  decree  of  the 
Orphans  court  was  not  signed  by  the  judges,  and  therefore, 
not  such  a  decree  as  the  law  required ;  and  they  refer  to  the 
Sd  section  of  the  act  of  1818,  ch.  204,  in  support  of  their  ob- 
jection. The  counsel  for  the  appellees  will  refer  the  court  to 
the  1st  section  of  the  same  act,  as  a  conclusive  and  satisfactory 
answer  to  the  objection.  The  case  of  Mien  vs.  Dmdas^  S 
Term  Reports,  126,  is  not  an  authority  in  point.  That  case 
supposes  fraud  in  the  obtention  of  a  probate,  and  fraud  vitiates 
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every  thing ;  but  in  this  case,  no  fraud,  surprise  or  impropriety 
is  or  could  be  alleged  against  the  appellees,  and  particularly 
by  the  appellant,  who  was  present  in  person  and  by  attorney 
in  the  Orphans  court 

This  court  has  decided  that  this  decree  could  not  be  ques- 
tioned, when  coming  up  incidentally  in  another  court, — and  as 
the  Orphans  court  is  a  court  of  competent  jurisdiction,  and 
indeed,  in  wills  of  personal  property,  of  exclusive  jurisdic- 
tion, it  is  conclusive  and  binding  upon  the  parties  interested. 
1  WhCs  Ex^rs,  158.  So  upon  the  law,  the  merits  and  justice 
of  the  case,  the  appellees  are  entitled  to  have  the  judgment 
affirmed. 

This  court  reversed  the  order,  and  passed  the  following 
decree : — 

This  cause  coming  on  to  be  heard,  having  been  argued  in 
writing  and  fully  considered  by  the  court,  it  is  thereupon,  this 
ISlh  February,  in  the  year  1846,  by  the  Court  of  Appeals 
aforesaid,  and  by  and  with  the  authority  of  the  same,  ordered, 
adjudged  and  decreed,  that  the  decree  of  Charles  County 
Orphans  court  of  the  29th  August,  in  the  year  1845,  be  and 
the  same  is  hereby  reversed,  with  costs  to  the  said  appellants, 
both  in  the  Orphans  court  and  in  this  court;  and  this  court, 
proceeding  to  decree  as  the  Orphans  court  aforesaid  should 
have  decreed  upon  the  petition  of  the  said  appellant,  filed  in 
said  Orphans  court,  do  further  order,  adjudge  and  decree,  that 
the  indenture  of  the  8th  September,  1 832,  of  W.  W.  Hannon, 
is  not  a  testamentary  paper,  and  should  not  have  been  admit- 
ted to  probat  and  record,  and  that  the  order  of  the  said  Or- 
phans court  of  June  term,  1839,  directing  such  indenture  to 
be  recorded,  is  null  and  void. 

DECREB   REVERSED  WITH  COSTS. 
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George  Harrison  and  Samuel  Calhoun,  Partners  trciding 
under  the  Firm  of  Duncan,  Calhoun  &  Co.  vs,  Dayid 
Green,  traditig  under  the  Firm  of  Green  &  Co. — Juntj 

1848. 

The  owners  and  consignors  of  certain  packages  of  g6ods  took  firom  8,  ^  Cb. 
common  carriers  in  the  city  of  PhUa.  a  receipt,  by  which  said  carriers  agreed 
to  forward  said  goods,  directed  to  the  owners  at  "  Georgetown^  Ky**  from  the 
former  city  to  Camberland,  and  there  deliver  the  same  to  the  four-day  line 
agent.  Upon  the  back  of  this  receipt,  the  consignors  afterwards  wrote  and 
signed  the  following  endorsement:  **Mes9r8,  Green  if  Co,  at  Oimbexiandy 
deliver  the  goods  on  the  within  receipt  for  four-day  line  to  Duncan^  CaUunm 
if  Co."  and  delivered  the  same  to  said  D.  C.  6f  Co.  G,  if  Co.  to  whom  this 
endorsement  was  directed,  resided  in  Baltimore,  and  were  common  cairiers» 
and  as  such,  were  in  the  habit  of  forwarding  goods  sent  by  S,  if  Co.  from 
PhUa,  to  BaUimore,  through  to  Cumberland.    Held, 

That  the  delivery  of  this  receipt,  with  its  endorsement  to  D.  C,  ^  Co.  by  the 
appellants,  and  an  exhibition  thereof  by  them  to  G.  if  Co.  the  appellees, 
though  accompanied  by  a  tender  to  pay  the  charges  due  on  said  packages, 
did  not  give  the  appellants  the  right  to  maintain  an  action  of  replevin  for 
the  goods. 

Appeal  from  Mlegany  County  Court. 

This  was  an  action  o(  replevin,  instituted  by  the  appellants  on 
the  13th  April,  1846,  against  tlie  appellee  for  the  recovery 
of  sixteen  packages  of  goods  marked,  ^^^McCaUa  if  Rankin^ 
Georgetown,  Kentucky,''^  in  the  possession  of  the  defendant  as  a 
common  carrier. 

The  goods  were  replevied  by  the  sheriff  and  appraised  at 
^6,250.  The  defendant  then  moved  to  quash  the  writ,  for  the 
following  reasons:  1st.  Because  the  plaintiffs  did  not  file 
with  the  clerk  of  the  court  a  bond  in  a  sum  double  the  value  of 
the  goods  replevied  and  delivered.  2d.  Because  it  appears 
from  the  proceedings,  that  they  filed  a  bond  of  only  $500,  and 
the  goods  replevied  from  the  defendant  and  delivered  to  the 
plaintiffs,  were  appraised  at  $6,250. 

This  motion  the  court  overruled,  and  the  defendant  then 
pleaded  the  following  pleas: — 


OF  MARYLAND.  479 


Duncan,  Calhoun  &  Co.  w.  Green  &  Co. — 1848. 


1st  JVTm  eepU.  2d.  Property  in  the  defendant  Green.  Sd. 
Property  in  Samuel  Brewery  agent  of  the  four-day  line.  4th. 
Property  in  the  firm  of  Adams  4*  Co,  5th.  The  defendant 
avows  the  taking,  because  he  is  a  forwarding  commission  mer- 
chant and  common  carrier  in  the  city  of  BaUimorej  engaged  in 
forwarding  and  carrying  goods  from  said  city  to  the  Baltimore 
and  Ohio  Rcdlroad  Depot,  at  Cumierlanei,  and  on  the  9tb 
April,  1846,  received  the  packages  in  question  under  a  contract 
with  Adams  4r  Co.,  to  forward  the  same  to  the  Rail-road 
Depot  at  Cumberlandj  and  there  to  deliver  the  same  to  the 
agent  of  the  four-day  line,  viz :  one  Samuel  Brewer ,  and  did 
forward  and  deliver  the  same  accordingly  before  the  issuing  of 
the  writ  original  in  this  cause. 

The  plaintiffs  replied  to  the  1st,  2d,  3d  and  4th  pleas,  and 
demurred  to  the  5th.  This  demurrer  being  overruled,  issues 
were  afterwards  joined  on  all  the  pleas. 

Ist  Exception. — At  the  trial,  the  plaintiffs  to  maintain  the 
issues  on  their  part,  offered  in  evidence  the  following  receipt : 

^'AuAMs  &  Co^s  Express.^' 
^^  Eastern,  Western  and  Southern  Package  Express,  for  the 
conveyance  of  merchandise,  specie,  baggage,  &c.  &c.,  and 
insurance  effected,  whenever  required  on  any  package,  to  its 
full  amount  of  value.  Offices : — 9  Court  street,  Boston ;  17  Wall 
street,  JVcw  York;  80  Chesnut  street,  Philadelphia;  7  Light 
street,  Baltimore ;  Pennsylvania  Avenue,  Washington. 

'^  N.  B. — Adams  Sf  Co,  are  alone  responsible  for  the  loss  or 
injury  of  any  article  or  property  of  any  description  entrusted 
to  their  care;  nor  is  any  risk  assumed  by  the  owners  of  the 
JVato  York  and  Norwich  steamboats,  the  Norwich  and  Worces- 
ter and  Boston  and  Worcester  Rail-road  Companies,  or  any  of 
the  Companies  transporting  their  cars. 

''Philadelphia,  April  8,  1846. 
''  Received  of  Messrs. '  McCalla  ^  Rankin,'^  sixteen  pack- 
ages, marked  JUcCalla  ^  Rankin,  Georgetown,  KerUucky,  which 
we  promise  to  forward  to  Cumberland,  and  deliver  to  the  four- 
day  line  agent,  (loss  by  fire,  water,  breakage,  leakage  and  perils 
of  the  seas  excepted.)  For  Sanfo&d  &  Co." 
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"  Which  receipt  was  admitted  to  be  in  the  hand*writing  and 
given  by  Sanford  fy  Co.j  common  carriers  in  the  city  of  Phila- 
delphiaj  and  also  exhibited  an  endorsement  on  the  back  of  the 
said  receipt,  as  follows : — 

^'  Messrs,  Green  fy  Co.  at  Cumberlandj  deliver  the  goods  oo 
the  within  receipts  for  four-day  line  to  Duncan^  Calhoun  Sf  Co. 

McCalla  &  Rankin,  of  Georgetown^  Ky.^ 

And  proved  by  the  testimony  of  J^.  C.  McCalla  and  Hat' 
rison  Rankin^  competent  witnesses,  taken  under  a  coromissioQ 
issued  for  that  purpose,  that  the  sixteen  packages  specified  in 
the  said  receipt  so  endorsed,  were  the  property  of  the  said 
J^.  C  McCalla  Sf  Harrison  Rankiny  partners  trading  under 
the  firm  of  McCalla  if  Rankin^  at  the  time  the  endorsement 
was  made,  and  that  said  McCalla  had  signed  the  writing  on 
the  back  of  said  receipt,  in  the  name  of  said  McCaUa  fy  Ran' 
kin,  on  the  eleventh  day  of  April,  1846,  in  the  town  of  Cum- 
berlandj and  handed  said  receipt  then  and  there,  with  its  endorse- 
ment, to  the  plaintiffs. 

And  then  proved  by  George  Shafer,  a  competent  witness, 
that  said  Shajerj  as  the  agent  of  the  plaintiffs,  who  are  merchants 
in  the  town  of  Cumberland^  presented  the  receipt,  with  its  en- 
dorsement, on  the  11th  April,  1846,  to  George  J.  Caldwell^  the 
agent  of  the  defendants,  and  that  said  Shafer  then  requested  said 
Caldtoell  to  furnish  him  the  amount  of  the  charges  due  upon 
the  said  packages,  and  offered  to  pay  the  same,  and  that  said 
Shafery  at  the  same  time,  requested  CaldtoeU  to  deliver  said 
packages  to  him  for  the  plaintiffs.  That  said  packages  were 
at  that  time  in  tlie  possession  of  said  Caldwelly  as  agent  for  the 
defendants.  But  that  Caidwell  refused  to  furnish  said  Sh^er 
with  the  amount  of  said  charges  or  to  receive  the  money  for 
the  same,  and  positively  refused  to  deliver  said  packages  to  the 
plaintiffs. 

The  plaintiffs  then  proved  by  George  J.  CaldweUj  a  com- 
petent witness,  that  he  is  the  agent  of  Green  ^  Co.  in  Cunit'^ 
landy  and  that  said  Green  resides  in  Baltimore,  That  OresH  if 
Co.  are  in  the  habit  of  carrying  goods  sent  through  So^^ 
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4r  Co.  hjAdams^  Express  Ldney  from  Phikidelphia  to  jBalttmore, 
through  from  BaUimore  to  Cumberland.  That  witness  received 
the  sixteen  packages  in  Cumberland  from  Chrun  Sf  Co,^  by 
rail-road  on  the  Uth  April,  and  that  the  packages  were  charged 
with  freight  as  from  Philadelphia. 

The  defendants  then  proved  by  said  Caldwellj  that  the  Sat- 
urday preceding  the  issue  of  the  replevin  the  receipt,  with  its 
endorsements,  was  shown  to  him  by  George  Shaferj  but  the 
witness  said  that  the  said  endorsement  was  not  accompanied  by 
the  direction  to  ^*  Messrs.  Green  Sf  Co.^^ 

The  defendants  further  proved  by  said  CaldweU^  that  he  had 
spoken  with  Sanmel  Brewer,  the  agent  of  the  four-day  line  at 
Cumberlandj  on  Saturday  the  11th  April,  to  forward  the  said 
packages  to  fVheelingy  and  that  said  Brewer  agreed  to  take 
said  packages,  and  upon  the  ensuing  Monday  after  said  Brewer 
had  agreed  to  take  said  packages,  said  Brewer  had  his  wagon 
at  the  warehouse  of  ddgneto  Sf  Co.  where  CdUwell  had  placed 
them  by  the  direction  of  Brewer,  and  where  Green  4r  Co.  did 
business,  with  intent  to  take  the  same.  And  also  that  the  said 
packages  were  in  the  warehouse  so  occupied,  when  the  writ 
of  replevin  was  executed.  Said  CoUioeK  also  stated  that  he 
bad  delivered  the  sixteen  packages  to  Samud  Brewer,  the 
agent  of  the  four-day  line,  before  the  replevin  was  served. 

The  plaintifis  then  proved  by  Sarmel  Brewer,  the  agent  of 
the  four-day  line,  that  he  never  had  possession  of  the  said  six- 
teen packages,  and  that  they  never  were  delivered  to  him  as 
such  agent,  and  further,  proved  by  the  return  of  the  sheriff, 
that  the  said  sixteen  packages  were,  taken  out  of  the  possession 
of  Green  ^  Co. 

The  plaintiffs  also  proved  by  George  Shafer,  that  the  direction 
of  Green  4*  Co.,  was  contained  in  the  endorsement  on  the 
receipt,  when  it  was  exhibited  by  him  to  Caldwell. 

And  thereupon  the  plaintiffs  prayed  the  court  to  instruct  the 
jury,  that  if  they  should  believe  from  the  evidence  in  the  cause, 
that  the  said  MeCalla  ^  RafMn  were  the  owners  and  con- 
signors of  the  packages  in  controversy  upon  the  11th  April, 
1846,  and  that  the  said  MeCdlla  ^  Rankin  being  such 
61        V.6 
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owners  and  consignors,  had  delivered  the  receipt  for  the  said 
packages,  with  its  endorsement,  to  the  plaintiffs  in  this  cause  on 
that  day,  and  that  the  said  plaintiffs  had  caused  the  said  receipt, 
with  its  endorsement,  to  be  shown  to  the  agent  of  the  defendants, 
and  had  offered  to  pay  all  charges  due  thereon,  and  that  the 
defendants  had  refused  to  accept  the  amount  of  the  said 
charges,  and  to  deliver  the  said  sixteen  packages  to  the  plain- 
tiffs, and  if  they  should  further  find  that  the  said  defendants,  at 
the  time  of  the  execution  of  the  writ  of  replevin,  were  in  pos- 
session of  the  said  packages,  by  virtue  of  the  receipt  of 
Sanford  fy  Co,^  ^^^^  it  is  competent  for  the  said  plaintiffs  to 
maintain  their  action  for  the  said  packages,  and  that  their  ver- 
dict must  be  for  the  plaintiffs  accordingly. 

Which  opinion  and  instruction,  the  court  (Martin,  C.  J.  and 
Buchanan,  A.  J.)  refused  to  give,  but  instructed  the  jury  that 
the  delivery  of  the  said  receipt,  with  its  endorsement,  by  the 
said  McCalla  4r  Rankin  to  the  plaintiffs,  although  accom- 
panied by  an  exhibition  of  the  said  receipt  and  endorsement  to 
the  defendants,  and  a  tender  to  pay  the  charges  due  on  the  said 
packages,  did  not  give  the  plaintiffs  the  right  to  sue  in  this 
action,  and  that  their  verdict  must  be  for  the  defendants. 

To  which  refusal  to  grant  the  said  prayer  of  the  plaintiffs, 
and  to  the  opinion  and  instruction  of  the  court,  the  plaintifl^ 
excepted,  and  appealed  to  this  court. 

The  cause  was  argued  before  Dorset,  C.  J.,  Spbnce, 
and  Frick,  J. 

By  John  T.  Evans  and  Wm.  Price  for  the  appellants,  who 
contended : — 

1st  To  maintain  the  action  of  replevin  in  Maryland^  no  fur- 
ther title  is  necessary  in  the  plaintiffs  other  than  a  right  to  the 
possession  of  the  property  replevied,  as  against  the  defendant 

2d.  That  the  possession  of  a  common  carrier's  receipt  for 
the  conveyance  of  goods,  forwarded  by  the  owner  of  the  goods 
on  his  own  account,  and  given  to  said  owner  as  consignor  of  the 
goods,  endorsed  over  by  the  owner,  with  an  order  to  the  car- 
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rier  or  his  agents,  to  deliver  the  goods  cootaioed  in  the  receipt 
to  a  third  party,  and  the  exhihition  of  the  receipt,  with  the 
order  of  the  owner  to  the  common  carrier  or  his  agents,  by 
the  party  to  whom  it  has  heen  endorsed,  accompanied  by  a 
tender  of  til  charges  due  to  said  carrier,  entitles  the  holder  of 
the  receipt,  with  the  order,  to  the  posie$9icn  of  the  goods 
specified  in  it,  as  against  the  common  carrier. 

McKaiq  for  the  appellee,  insisted : — 

1st.  That  the  appellants  had  neither  a  general  or  special 
property  in  the  goods,  and  therefore,  could  not  bring  this 
action  in  their  own  names. 

2d.  The  endorsement  by  McCdUa  Sf  JZanfcsn,  on  the  bill 
of  lading  conveyed  to  plaintifis  no  property  in  the  goods, 
but  was  a  mere  order  or  authority  to  receive  the  goods,  as  the 
agent  of  the  owners,  was  without  consideration,  and  therefore, 
did  not  authorize  the  plaintiffs  to  institute  the  action  of  replevin. 

3d.  The  plaintiffs  never  had  possession  of  the  goods,  in 
virtue  of  which  alone,  a  special  property  in  the  goods  could 
have  been  obtained  by  them,  and  there  is  no  pretence,  that 
they  had  any  general  property  in  the  goods, — ^they  could  not, 
therefore,  maintain  replevin  for  the  goods. 

By  the  Court :  judgment  affirmed. 


Eve  Walgamot,  Guardian  of  Nancy  J.  Walgamot  m. 

Charles  W.  Davis. — Jtiite,  1848. 

The  act  of  1845,  ch.  186,  requiringf  trustees  to  whom  any  property  ahaU  be 
conveyed  for  the  benefit  of  creditors,  to  file  with  the  clerk  of  the  court,  where 
the  deed  creating  the  trust  is  recorded,  a  bond  conditioned  for  the  faithful 
performance  of  the  trust,  is  confined  in  its  operation  to  deeds  executed  since 
that  act  took  effect. 

Appeal  from  Washington  County  Court. 

The  appellant,  as  guardian  of  JVoncy  J.  Walgamot^  on  the 
Ist  April,  1847,  filed  a  petition  in  Washit^ton  County  Court, 
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alleging  that  she  was  a  creditor  to  a  lai^e  amount  of  a  certain 
John  DaviSj  who  had  conveyed  all  his  property  to  his  son, 
Charles  W.  DamSj  for  the  benefit  of  his  creditors.  That  said 
trustee  has  given  no  bond  for  the  faithful  performance  of  his 
trust  as  required  by  law,  as  will  appear  from  the -certificate 
of  the  clerk  of  Wcuhington  County,  hereto  attached.  Your 
petitioner  therefore  prays  your  Honors  to  pass  an  order 
requiring  the  said  trustee  to  give  a  bond,  with  security, 
according  to  the  statute  in  such  cases  made  and  provided. 

The  following  is  the  certificate  referred  to  in  this  petition: — 

"  To  the  Honorable,  the  Judges  of 

Washir^ton  County  Court: 

"I  hereby  certify  that  Charles  W.  DaviSy  trustee  for  the 
benefit  of  the  creditors  of  John  DaviSj  by  deed  of  trust,  dated 
sixth  day  of  October,  1845,  and  recorded  among  the  land 
records  of  this  county,  has  not  filed  with  me,  as  clerk  of 
Washington  County  Court,  any  bond  for  the  faithful  perform- 
ance of  his  trust,  as  required  by  act  of  Assembly,  passed  at 

December  session,  1845,  ch.  166. 

Isaac  NBSBrrr,  Clfc'* 

The  court  (Buchanan,  A.  J.,)  ordered  this  petition  to  be 
dismissed  with  costs:  from  which  order,  this  appeal  was  taken. 

The  first  and  second  sections  of  the  act  of  1845,  ch.  166, 
passed  on  the  28th  February,  1846,  to  which  reference  is 
particularly  made  in  the  opinion  of  the  court  in  this  case,  are 
as  follows: — 

Section  1.  ^^Be  it  enacted  by  the  General  Assembly  of 
Maryland^  That  from  and  after  the  first  day  of  May  next, 
it  shall  be  the  duty  of  all  and  every  trustee  and  trustees,  to 
whom  any  estate,  real,  personal,  or  mixed,  is  or  shall  be 
limited  or  conveyed  for  the  benefit  of  creditors,  or  for  any 
other  purpose,  to  file  with  the  clerk  of  the  County  Court,  io 
which  the  deed  or  instrument  creating  the  trust  may  be  first 
recorded,  a  bond  in  such  penalty  as  the  clerk  may  prescribe, 
being  as  nearly  as  can  be  ascertained,  double  the  amount  of 
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the  trust  estate,  and  with  surety,  to  be  approved  by  the  said 
clerk,  conditioQed  for  the  faithful  performance  of  the  trust  by 
the  said  deed,  or  other  instrument  of  writing,  reposed  in  such 
trustee  or  trustees,  which  bond  shall  be  recorded  in  the  office 
of  said  clerk,  and  a  copy  thereof,  under  his  official  seal,  shall 
be  evidence  in  any  of  the  courts  of  this  State. 

Sbc.  2.  ^^  And  be  it  enacledj  That  if  any  such  trustee  or 
trustees,  shall  fail  or  refuse  to  give  bond  as  aforesaid,  for  the 
space  of  three  months  after  the  deed  or  other  instrument  of 
writing  creating  the  trust,  is  deposited  with  the  clerk  to  be 
recorded  as  aforesaid,  it  shall  be  the  duty  of  the  said  clerk  to 
give  notice  therebf  to  the  County  Court  of  the  county,  or  some 
one  of  the  judges  thereof,  who,  upon  consideration  of  the  cir- 
cumstances, and  upon  such  reasonable  notice  as  the  court  or 
the  judge  may  prescribe  to  the  trustee,  and  such  of  the  parties 
"interested  as  may  be  conveniently  served  therewith,  shall  pro- 
ceed to  appoint  another  trustee  or  trustees,  in  lieu  of  the  trus- 
tee or  trustees,  who  shall  have  failed  or  refused  as  aforesaid, 
and  upon  the  trustee  or  trustees  so  appointed  by  the  court  or 
judge  giving  bond  as  aforesaid,  the  whole  trust  estate  shall 
rest  in  him,  her  or  them,  subject  to  the  provisions  of  the 
trust  deed  or  instrument  of  writing  creating  the  trust,  and  the 
same  power  may  and  shall  be  exercised  by  the  court  or  judge 
from  time  to  time,  until  a  trustee  or  trustees  shall  be  appointed 
and  qualified  to  act,  by  giving  bond  as  aforesaid.'' 

The  cause  was  argued  before  Dorset,  C.  J.,  Ma&ru- 
DER,  Martin  and  Frick,  J. 

By  John  Thompson  Mason  for  the  appellant,  and 
By  Geo.  Schlet  for  the  appellee. 

Magruder,  J.,  delivered  the  opinion  of  this  court 

The  appeal  in  this  case  was  taken  by  the  appellant  from  an 
order  of  fVashington  County  Court,  dismissing  a  petition  filed 
therein  by  her.  The  petition  is  grounded  on  the  act  of  1845, 
ch.  166, 1st  and  2d  sections,  and  asked  that  the  appellee  be 
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required  to  give  secarity,  agreeably  to  the  said  act  The  deed 
of  trust  was  executed  iu  October,  1845,  some  time  before  the 
act  of  Assembly  was  passed. 

Whether  this  law  embraced  deeds  executed  and  recorded 
before  its  passage,  is  the  question. 

We  are  of  opinion,  that  the  law  is  confined  in  its  operation 
to  deeds  executed  since  the  act  of  1845  took  eflfect  The 
court  below  was  therefore  correct  in  dismissing  the  petition. 

If  this  law  required  trustees  named  in  deeds  executed  before 
its  passage,  to  give  bond,  then  every  trustee  whose  deed  is 
placed  upon  record,  must  comply  with  its  provisions.  This 
surely  was  not  the  design  of  the  General  Assembly. 

The  second  section  requires  the  clerk  to  give  notice  to  the 
County  Court,  or  some  one  of  the  judges  thereof,  when  any 
trustee  has  failed  or  refused  to  give  the  bond  required  of  him, 
for  the  space  of  ^^  three  months  after  the  deed  or  other  security 
is  deposited  with  him  to  be  recorded.^'  If  the  act  of  Assem- 
bly required  this  of  the  appellee,  then  he  might  have  been 
removed,  and  another  trustee  appointed,  because  of  his  failure 
to  do  an  act  never  required  but  by  this  law,  and  yet  to  be  done 
by  him  before  the  law  was  in  existence. 

The  words  of  the  act  of  Assembly  will  not  warrant  the  con- 
struction, that  trustees  named  in  deeds  executed  and  recorded 
before  its  passage,  shall  give  bonds  within  three  months  after 
its  passage.  It  is  express  that  the  bond,  if  to  be  executed  at 
all,  is  to  be  given  within  three  months  after  the  deed  '*is 
deposited  with  the  clerk  to  be  recorded." 

ORDER   AFFIRMED. 
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Thomas  Duffy  vs.  Charles  6.  Calvert,  Exec*r  of  George 
Calvert  and  othjbrs. — December^  1848. 

A  controyersy  respecting  the  yalidity  of  the  will  of  T.  C,  was  adjosted  by  the 
heir-at-law,  conveying  by  deed  all  her  interest  in  the  real  estate  of  the  tes- 
tator to  G.  C.  the  executor  and  ulterior  devisee  under  the  will,  in  trust  **  first 
to  pay  her  the  sum  of  $30,000,"  and  after  reimbursing  himself  the  expenses 
incurred  in  contesting  the  will,  then  in  further  truai,  **  for  the  purposes  and 
trusts  expressed  in  the  said  wiU  of  7*.  C.  and  the  codicils  thereto."  These 
trusts  were  for  payment  of  several  annuities  and  pecuniary  legacies  to  per- 
sons specially  named,  charged  upon  the  lands  which  the  executor  had  power 
to  sell  for  that  purpose.  By  one  of  the  codicils,  it  was  provided,  that  if  the 
provisions  of  the  will  should  fail,  then  the  estate  was  to  go  to  **G,  C  and 
his  heirs."  In  1837,  G.  O.  as  trustee  under  this  deed,  sold  a  part  of  the  lands 
to  the  appellant^  and  afterwards  died,  leaving  the  appellee  his  executor,  who 
in  1841,  recovered  judgment  upon  three  of  the  bonds  of  the  appellant,  given 
for  the  purchase  money.  This  judgment  was  revived  in  1846,  and  a  fi,  fa. 
issued  thereon ;  the  last  instalment  of  the  purchase  money  having,  in  the 
mean  time,  become  due.  The  appellant  then  filed  a  bill  in  Chancery  against 
all  the  heirs  of  G.  C.  and  all  the  asiui  gue  tnutt  under  the  will,  many  of 
whom  were  minora,  to  enjoin  the  executor  until  a  trustee  should  be  appointed 
by  the  court,  to  receive  and  apply  the  whole  purchase  money,  which  he  is 
willing  to  pay  whenever  there  is  a  person  in  being  competent  to  convey  the 
land  so  sold  to  him  by  G.  C.  in  his  life-time.    ITdd, 

That  upon  the  death  of  G.  C,  the  trust  descended  to  his  heirs-at-law,  some  of 
wh(Hm  being  minors,  were  legally  incompetent  to  discharge  its  functions ;  and 
the  purchaser,  being  bound  to  see  to  the  application  of  his  purchase  money, 
has  adopted  the  true  and  safe  course  for  his  protection. 

A  proceeding  in  equity  against  the  heirs  of  G.  C  for  a  title,  would  not  discharge 
the  purchaser  from  seeing  to  the  application  of  his  purchase  money,  and 
therefore,  the  cetiui  qm  inuU  of  the  will  are  necessaiy  parties  to  any  pro- 
ceeding looking  to  a  conveyance  to  the  appellant 

Any  attempt  to  enforce  payment  of  the  purchase  money,  without  such  assur- 
ance of  title,  was  properly  met  by  the  appellant,  in  bringing  before  the  court 
all  the  parties  in  interest  united,  and  enjoining  them  until  a  trustee  should  be 
substituted  for  the  original  trustee,  to  receive  and  apply  the  purchase  money, 
and  convey  the  lands. 

By  the  act  of  1831,  ch.  811,  sec.  11,  mere  naked  trusts,  where  the  trustee  has 
no  beneficial  interest  or  estate  whatsoeyer  in  the  lands,  descend  to  the  heir 
at  common  law. 

But  in  this  case,  the  right  of  the  trustee  to  reimburse  himself  out  of  the  trust 
in  his  hands,  the  heavy  expenses  incurred  in  the  attempt  to  sustain  the  will, 
and  the  ulterior  limitation  in  his  fitvor  in  the  codicil,  are  clearly  such  benefi- 
cial interests  as  must  exclude  this  trust  from  the  operation  of  that  act. 
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Where  trusts  are  general,  as  for  payment  of  debts  generally,  the  piircbi 
not  bound  to  see  to  the  application  of  his  money,  but  if  for  payment  of  lega- 
cies or  debts,  scheduled  or  specified,  the  trust  being  defined  and  limited^  he 
is  so  bound. 

In  this  case,  the  trusts  being  for  payment  of  annuities  and  pecuniaiy  legacies 
to  parties  specially  named,  and  which  by  the  instrument  creating  them,  are 
expressly  charged  upon  the  lands :  they  are  precisely  such  charges  as  the 
purchaser  is  to  see  extinguished. 

When  it  is  said  in  Willis  on  Trustees,  66,  "  trusts,  when  of  realty,  devcdre  by 
the  death  of  the  trustee  on  his  heir-at-law ;  when  of  personalty,  they  vest  in 
his  executor  or  administrator,"  it  is  not  meant  that  where  the  trust  is  origi- 
nally of  personal  estate,  and  has  been  in  part  executed  by  sale  hy  the  origt« 
nal  trustee,  it  can  become  personalty,  and  be  consummated  by  (he  executor. 
All  the  authorities  agree,  that  where  the  legal  estate  descends  to  the  heiis- 
at-law,  the  trust  is  transmitted  with  it. 

In  equity,  the  party  beneficially  entitled  to  the  produce  of  the  estate — that  is 
to  say,  the  cestui  que  trust  of  the  purchase  money,  and  not  the  trustee  or  donee 
of  the  power  of  sale,  is  considered  to  be  the  owner. 

Unless  the  trustee  is  authorized  by  the  teims  of  the  deed  itself,  to  give  a  receipt 
and  discharge  the  purchaser  from  seeing  to  its  application,  or  the  trusts  are 
undefined  and  general  in  their  nature,  the  rule  is  uncontroverted,  that  tiie 
purchaser  must  see  his  money  properly  applied. 

The  right  to  a  good  title,  is  a  right  not  growing  out  of  the  agreement  between 
the  parties,  but  given  by  the  law,  that  as  the  purchaser  parti  with  good 
money,  the  vendor  shall  give  an  estate  with  a  clear  title. 

Appeal  from  the  Court  of  Chancery. 

On  the  22d  February,  1847,  the  appellant  filed  his  bill 
against  Charles  B.  Calvert^  executor  of  George  Caiotri  and 
others,  alleging  that  Thomas  Cramphin  died  in  the  year  1830, 
leaving  a  last  will  and  testament,  and  codicils  thereto,  by 
which  he  appointed  George  Calvert  bis  executor  and  residuary 
legatee.  That  probate  of  said  will  was  contested ;  a  caveat 
being  filed  thereto  by  Thomas  Davis  and  Elizabeth^  his  wife, 
who  was  the  heir-at-law  of  said  CramphiUj  upon  which  such 
proceedings  were  had,  as  that  the  said  will  was  refused  to  be 
admitted  to  probate,  and  so  the  said  Cramphin  died  intestate. 
That  afterwards,  on  the  1st  December,  1835,  the  said  Eliza- 
belh^  heir*at-law  as  aforesaid,  having  survived  her  husband,  and 
the  said  George  Calvert^  in  pursuance  of  an  agreement  entered 
into  between  tliem,  executed  a  certain  indenture,  whereby  the 
said  Elizabeth  coaveyed  to  the  said  Calvert,  all  the  real  estate 
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of  which  said  Cramphin  died  seized  or  possessed,  in  trust  that 
said  Cahert  should  first  pay  to  said  Elizabeth^  the  sum  of 
(30,000,  and  then  reimburse  himself  for  the  amount  so  paid, 
and  all  expenses  theretofore  incurred  by  him  in  contesting  said 
will,  and  then  hold  the  said  estates  and  the  proceeds  thereof, 
to  and  for  the  same  uses  and  trusts,  as  are  expressed  in  said 
will  of  Thomas  Cramphin^  and  the  codicils  thereto.  That 
further,  in  pursuance  of  said  agreement,  the  said  Caherl 
became  administrator  of  the  personal  estate  of  Cramphiny  all 
of  which  was  disposed  of  by  him  as  such  administrator,  in  his 
life-time. 

That  as  trustee  under  said  deed,  and  by  virtue  of  the  powers 
thereby  given  him,  said  Caherty  on  the  1 2th  August,  1837,  sold 
a  portion  of  said  real  estate  to  complainant,  for  which  he  exe-* 
coted  his  four  single  bills  in  favor  of  said  Calvert^  as  trustee, 
each  for  the  sum  of  $713  12|,  payable  in  one,  two,  three  and 
four  years  respectively,  and  dated  the  said  12th  August,  1837. 

That  said  Gtorge  Caltert  afterwards  died,  leaving  a  last 
will  and  testament,  by  which  he  appointed  his  sons,  Charles 
B.  and  Gtorge  H,  Calvert^  his  executors,  and  that  said  George 
H.  having  renounced  said  trust,  letters  testamentary  were  duly 
granted  to  said  Charles  B.  Calvert^  who  afterwards  as  such 
executor,  instituted  suit  in  Montgomery  County  Court  upon 
three  of  said  bills,  and  recovered  judgment  thereon  in  March, 
1841.  That  in  November,  1846,  this  judgment  was  revived 
by  a  scire  faciasj  and  a  writ  of  Ji.  fa.  issued  thereon,  which 
has  been  laid  upon  the  lands  and  effects  of  the  complainant, 
which  have  accordingly  been  advertised  for  sale  by  the  sheriff. 

The  bill  further  charges  that  complainant  purchased  said 
lands  from  George  Calvert,  under  an  assurance  and  promise 
from  him,  that  he  would  give  a  good  and  valid  title  thereto. 
That  relying  upon  this  promise,  he  has  made  great  improve- 
ments upon  the  lands,  and  greatly  enhanced  their  value.  That 
since  the  death  of  said  George  Cahertj  intestate,  as  to  the  trust 
estate  conveyed  to  him  by  said  Elizabeth  DaviSy  your  orator 
is  advised  the  said  trust  and  power  to  convey  a  good  title,  is 
not  in  his  executor,  Charles  B.  Cahert,  but  is  either  suspended 
62        V.6 
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iiDlil  a  trustee  is  properl j  appointed  by  a  court  of  equity,  or 
rested  in  the  heirs-at-law  of  said  George  generally,  or  in  his 
heirs  and  those  of  said  EUzabelh  Dam,  conjointly.  That 
the  lands  so  purchased  hy  him  are  chained  with  the  trusts 
created  by  the  indenture  before  referred  to,  and  that  it  is  in- 
cumbent upon  a  purchaser  under  said  trust,  to  see  that  the  funds 
are  paid  to  a  person  legally  and  equitably  authorized  to  receive 
and  apply  the  same,  otherwise  they  may  be  made  chargeable 
again.  That  the  provisions  of  the  said  deed  of  trust  have  not 
been  complied  with  by  said  George  Cahert;  and  although  your 
orator  is  anxious  and  willing  to  pay  the  purchase  money  for 
said  lands,  if  a  good  title  thereto  can  be  had,  he  is  advised 
that  he  cannot  safely  pay  the  same  to  Charles  B.  Cahertj 
executor  as  aforesaid,  because  he  is  not  the  trustee,  and  has 
not  the  power  to  convey  the  lands,  or  to  give  your  orator  an 
entire  acquittance  and  discharge,  so  as  to  relieve  him  and  the 
lands  from  all  future  liability  on  account  of  the  same. 

The  bill  then  prays  for  an  injunction,  restraining  execution 
of  the  judgment  against  complainant,  for  the  appointment  of 
a  trustee,  to  receive  the  purchase  money  and  convey  the  lands 
to  him,  and  for  general  relief.     The  heirs-at-law  of  Geofge 
Caherty  some  of  whom  are  minors,  and  the  legatees  under 
CramphinU  will,  who  are  the  cestui  que  trusts  mentioned  in 
the  aforesaid  deed  of  trust,  were  made  defendants  to  this  bill. 
The  will  of  CrampAtn,  Exhibit  A,  was  executed  the  SOth 
June,  1824.    The  testator,  after  payment  of  debts,  &c.  and  a 
conditional  devise  of  certain  real  estate  to  his  nephew,  Dr.  John 
Bowie^  bequeaths  to  Elizctbeth  WUliamSy  a  negro  woman  and 
$500,  and  to  Ariannaj  Elizabeth  and  Anne  IViUiamSy  her  three 
dsiughters,  each  a  negro  slave  and  $500 ;  to  Richard  WiUiamSj 
her  son,  a  negro  slave  and  $1,500;  to  Caroline  Cdkerty  her 
choice  of  ten  negroes — all  his  household  and  kitchen  furniture — 
all  his  plate,  liquors,  groceries,  provisions,  &c — all  the  crops 
growing  on  his  dwelling  plantation,  stock  and  farming  utensils, 
&c.  thereon ;  and  also  devises  to  her,  all  said  dwelling  planta- 
tion, containing  between  eight  hundred  and  one  thousand  acres 
of  land,  for  and  during  the  term  of  her  single  life.     ^^And 
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lastly,  all  the  rest  and  residue  of  my  estate,  real,  personal  and 
mixed,  legal  and  equitable,  I  hereby  give  and  devise  in  fee 
simple,  to  my  confidential  friend,  Oeorge  Calvert j  of  Prince 
Georges^  County,  Maryland^  in  trust  for  the  support,  education 
and  benefit  of  the  children  of  the  said  CaroUney  viz :  OeorgCj 
CaroUne^  Elizabeth^  John^  Henry^  Henrieitay  Mariaj  ThomoBj 
AdolphuSy  Marietta  and  Richard^  with  power  to  appoint  and 
keep  under  him,  agents  and  managers  from  time  to  time,  to 
attend  to  the  said  property  and  estate,  who  are  to  be  under 
his  control  and  direction,  and  with  power  and  authority  also, 
if  he  shall  think  it  most  for  the  benefit  of  the  said  children,  to 
sell  all  the  said  estate  and  property,  or  any  part  thereof,  at 
public  or  private  sale,  (with  power  also  to  convey  the  same  to 
the  purchaser  or  purchasers  thereof,)  and  the  proceeds  of 
such  sales  to  re-invest  in  whatever  way  he  shall  think  best,  for 
the  fulfilment  of  this  trust,  and  to  divide  and  apportion  among 
the  said  children  and  their  heirs,  the  said  estate  and  property, 
and  the  profits  and  proceeds  thereof,  equally,  as  they  sever- 
ally arrive  at  the  age  of  twenty-one,  as  to  the  males,  and  of 
eighteen,  as  to  the  females,  or  as  they  severally  become  mar- 
ried ;  and  if  either  of  the  said  children  should  die  under  age 
and  without  issue,  then  the  survivors  to  be  entitled  to  the  share 
or  interest  of  such  child  or  children  so  dying;  and  in  case  all 
the  said  children  should  die,  or  should  be  in  any  manner 
incapable  to  take  the  benefit  of  this  trust  from  any  cause 
whatsoever,  then  the  said  George  Cahert  is  to  hold  all  the 
said  estate  and  property,  in  trust  for  the  said  Caroline  Calvert^ 
her  heirs  and  assigns  forever; — and  I  do  hereby  constitute  and 
appoint  the  said  George  Calvert^  executor  of  this  my  last  will 
aAd  testament,  revoking,''  &c. 

By  a  codicil,  dated  1st  November,  1834,  the  testator  revokes 
the  provisions  of  his  will  in  favor  of  Caroline  Calverty  and  in 
lieu  thereof,  among  other  things,  directed  his  executor  to  pay 
her  an  annuity  of  $500  per  cmnum  during  her  life,  and  further 
wills  and  directs  that  the  said  property  devised  and  bequeathed 
to  the  said  Caroline^  should  be  vested  in  his  trustee  and  exe- 
cutor, ^^  in  fee  simple,  to  be  held  and  applied  by  him  to  the 
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purposes  and  trusts  contained  and  set  forth  in  my  said  last 
will  and  testament,  in  the  last  clause  and  section  thereof.''  By 
a  second  codicil,  dated  the  14th  October,  1825,  he  revokes 
the  devise  of  land  to  his  nephew,  Dr.  John  Bome^  and 
directs  the  same  to  go  with  the  rest  of  his  estate  to  his  friend, 
Oecrge  Calvert^  ^^  his  heirs  or  assigns,"  according  to  the  last 
section  of  bis  said  will,  and  then  proceeds :  ^^  I  do  hereby  fur- 
ther devise,  that  all  the  estate,  real,  personal  and  mixed,  of 
which  I  may  die  seized  and  possessed,  or  to  which  I  have 
any  right  or  title,  and  which  may  not  be  devised  by  my  said 
will  and  the  codicils  thereto,  or  which  may  not  be  effectually 
devised,  or  which  may  be  devised  to  persons  under  any  legal 
disability  to  take  the  benefit  thereof,  shall  go  to  the  said  Geo, 
Cakertj  his  heirs  and  assigns  forever." 

Exhibit  B  is  the  indenture  referred  to  in  the  bill  between 
EUzabeih  Doris  and  Oeorge  Calvert.  It  is  dated  the  1st  De- 
cember, 18S0,  and  after  reciting  the  execution  of  the  will  of 
Cmmp/un,  with  its  codicils,  and  the  successful  contestation  of 
the  same  by  said  Elizdbeth  and  her  husband,  Thomas  Dams^ 
*^  And  whereas,  by  the  force  and  effect  of  the  said  proceedings, 
the  said  Thomas  Cramphin^  appears  to  have  died  intestate,  and 
the  said  EMzabeth  Doris  is  the  heir-at-law  and  next  of  kin  of 
the  said  Thomas  Cramphin^  and  as  such,  entitled  to  all  the 
real  and  personal  estate  and  effects  of  the  said  deceased;" 
proceeds  to  convey  to  said  Oeorge  Cohert^  *^  his  heirs  and 
assigns  forever,"  all  the  real  estate  of  which  Cramphin  died 
seized  and  possessed,  and  the  rents  and  profits  thereof  from 
the  time  of  his  death,  "  in  trust  that  he  shall,  in  the  first  place, 
pay  and  satisfy  the  said  Elizabeth  DariSj  her  executors,"  Slc 
*^  the  sum  of  $30,000,  which  shall  be  and  remain  the  first  lien 
upon  the  estate  hereby  granted,  as  fully  as  if  secured  by  a  deed 
of  mortgage;"  and  after  payment  of  this  sum, ''  then  in  trust  that 
he,  the  said  Oeorge,  shall  and  may  reimburse  himself  the  said 
amount  so  paid  to  the  said  Elizabethy  and  all  and  every  such 
expenses  and  disbursements,  which  he,  the  said  George,  has 
heretofore  made  and  incurred  in  and  about  the  contestations 
respecting  the  said  estate,  or  the  agency  in  the  management  of 
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the  same,  or  which  he  may  hereafter  incur,  in  and  about  the 
same,  and  which  would,  or  ought  to  be  allowed  to  him  in  the 
settlement  of  his  account  as  executor  or  trustee,  in  case  the  said 
instruments  and  writings  had  been  established  as  the  last  will 
and  testament,  and  codicils  thereto,  of  said  Thomas  Cramphiny 
deceased, — and  (hat  subject  to  and  after  the  payment  and 
reimbursement  as  aforesaid,  then  to  hold,  apply  and  appro- 
priate the  estates  hereby  granted,  or  in  case  of  the  sale  of 
them,  or  any  part  thereof,  the  said  proceeds  to  and  for  the 
same  uses,  trusts,  purposes  and  objects  as  are  expressed  and 
declared  in  the  said  instruments  of  writing,  purporting  to  be 
the  last  will  and  testament,  and  codicils  thereto,  of  said  Thomas 
Cramphiny  deceased.^' 

The  bonds  of  the  purchaser  and  a  copy  of  the  judgments 
recovered  thereon,  are  also  filed  with  the  bill. 

The  Chancellor  (Johnson)  ordered  the  injunction  as  prayed. 

The  answer  of  Charles  B,  Calvert  admits  the  death  of 
Cramphin^  the  execution  of  his  will  and  codicils  thereto,  the 
successful  contestation  of  the  same  by  Davis  and  wife,  the 
execution  of  Exhibit  B,  the  granting  of  letters  testamentary  on 
the  personal  estate  of  Cramphin  to  George  Calvert^  the  sale  of 
the  land  by  him  to  complainant,  his  subsequent  death,  leaving 
a  last  will  and  testament,  which  being  executed  prior  to  Ex- 
hibit B,  defendant  is  advised  to  admit  that  the  legal  estate 
10  the  lands  conveyed,  subject  to  the  said  trusts  and  to  the 
sales,  or  agreements  for  sale,  made  by  said  George  Calvert^  de- 
scended to  all  his  children  and  heirs-at-law.  It  is  also  ad- 
mitted that  letters  testamentary  on  the  estate  of  said  George^ 
and  letters  of  administration  d.  b.  n.  on  the  estate  of  Cramphin 
were  granted  to  defendant.  That  respondent,  as  executor  of 
said  George^  instituted  suit  and  recovered  judgment  as  charged 
in  the  bill,  and  that  he  has  ordered  execution  thereon,  and  he 
insists  on  his  right  so  to  do,  since  the  title  to  the  land  sold  to 
complainant  is  unquestionable,  and  the  latter  has  had  ample 
time  within  which  he  might  have  obtained  a  conveyance  there- 
for from  the  heirs  of  said  (horge  Calvert^  deceased.  He  is 
advised  to  deny  that  the  legatees  or  devisees  named  in  the  said 
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last  will  and  testament  of  said  Cramphin,  and  codicils  thereto, 
are  material  or  necessary  parties  to  the  suit 

The  Chancellor,  on  the  16th  May,  1848,  dissolved  the 
injunction  by  the  following  order: — 

By  the  will  and  codicils  of  the  late  Thomas  Cramphin^  exe- 
cuted in  the  years  1824  and  1825,  he  devised  and  bequeathed, 
in  fee  simple,  to  his  friend,  George  Cahert^  his  real  and  personal 
estate,  upon  certain  trusts;  and  with  power  to  the  trustee,  in 
his  discretion,  to  sell  the  whole,  or  any  part  of  said  estate,  and 
to  convey  the  same,  and  to  invest  the  proceeds  as  he  might 
think  best  for  the  fulfilment  of  the  trust 

It  does  not  appear  to  me  to  be  material  to  examine,  criti- 
cally, the  provisions  of  these  instruments,  for  the  purpose  of 
ascertaining  the  precise  nature  of  this  trust  It  is  sufficient  to 
say,  that  there  can  be  no  doubt  of  the  power  of  the  trustee  to 
sell  and  convey  the  trust  property ;  nor  can  it  be  doubted,  that 
the  trustee,  making  such  sale,  could  sue  and  recover  the  par- 
chase  money  as  could  the  executor  of  the  trustee,  upon  a  note 
or  bond  taken  by  him  to  secure  its  payment;  and  indeed,  the 
judgment  itself  is  conclusive  in  favor  of  such  right 

The  trustee,  in  pursuance  of  the  power  vested  in  him,  did 
in  August,  1837,  sell  to  the  plaintiff  in  this  case,  parcel  of  the 
real  estate  of  the  testator,  Cramphin^  and  took  from  him  his 
four  several  sealed  notes,  for  $713  12  each.  Ccdverij  the 
trustee,  having  died,  and  three  of  the  notes  being  due  and 
unpaid,  suit  was  brought  upon  them  by  the  defendant  in  this 
case,  as  executor  of  the  trustee;  and  at  March  term,  1841, 
judgment  was  rendered  upon  them.  This  judgment  not  being 
paid,  a  scire  facias  was  sued  out  upon  it,  and  a  fiat  entered  at 
November  term,  1846,  upon  which  the  writ  of  fieri  facias 
was  issued  to  March  term,  1847,  of  the  Montgamery  County 
Court, 

The  bill  filed  in  this  case  prays  for,  and  an  injunction  was 
granted,  to  stay  execution  upon  this  judgment,  upon  the  groood 
of  obscurity  in  the  title  to  the  land  purchased,  or  at  least,  the 
difficulties  which  now  environ  it,  caused  by  the  death  of  the 
trustee  who  made  the  sale. 
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The  parchaser,  it  seems,  was  let  into  possession  at  the  period 
of  the  purchase,  and  has  remained  so  in  possession  to  the  pres- 
ent period.  One  of  the  allegations  to  the  bill  being  that  he 
has  since  his  purchase,  essentially  enhanced  the  value  of  the 
property,  by  building,  planting  and  fencing.  The  judgment 
to  stay  execution,  upon  which  the  bill  was  filed,  was  rendered 
upon  three  of  the  notes  given  for  the  land ;  the  fourth  at  that 
time  not  having  matured :  and  the  question  therefore  now  is, 
shall  the  purchaser  be  protected  by  the  injunction  of  this 
court  from  the  payment  of  these  instalments,  until  it  is  fully 
ascertained  through  what  channel  the  title  is  to  be  passed  to 
him.  This  title  he  cannot  get,  nor  was  it  the  agreement  of 
the  parties  he  should  get,  until  the  whole  purchase  money 
should  be  paid.  He  had  been  in  the  possession  and  enjoyment 
of  this  property  for  nearly  ten  years  when  he  filed  this  bill ; 
had  suffered  two  judgments  at  law,  the  original  and  tht  Jiaij 
to  be  recovered  against  him,  and  then  asks  for  equitable  relief, 
not  upon  the  ground  of  blemish  in  the  title  of  his  vendor,  (for 
that  must  be  conceded  to  be  good,)  but  upon  the  ground,  that 
there  is  now  some  difficulty  in  determining  by  whose  hand 
that  title  is  to  be  conveyed  to  him.  It  is  said  by  Sugden, 
that  ^^  if  a  purchaser  take  possession  undei;  a  contract,  and  he 
afterwi^ds  rejects  the  title,  he  must  relinquish  the  possession, 
and  equity  cannot  prevent  the  vendor  from  turning  him  out 
by  an  ejectment,  although  he  may  have  expended  money  in 
improvements."    2  Sugden^s  Vendors ^  15. 

But  here,  the  purchaser  retains  the  possession,  and  asks  the 
aid  of  this  court  to  arrest  the  vendor  in  his  attempt  to  collect 
the  purchase  money,  or  rather  a  part  of  the  purchase  money, 
upon  the  payment  of  which  part,  he  would  not  be  entitled  to 
a  conveyance  of  the  title ;  not  upon  the  ground  of  a  defect 
in  the  title  itself,  but  upon  a  doubt  as  to  the  person  by  whom 
the  title,  at  the  proper  time,  is  to  be  conveyed. 

There  can  be  no  doubt,  either  that  the  title  has  descended 
upon  the  heirs-at-law  of  the  trustee,  as  the  answer  supposes, 
or  that  this  court  is  competent,  at  the  proper  time,  to  authorize 
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a  transfer  of  it  to  the  purchaser ;  and  in  either  case,  when  he 
has  a  right  to  call  for  it,  he  will  receive  a  conveyance. 

For  this  reason,  I  am  of  opinion  that  the  injunction  rnoBt 
be  dissolved. 

From  this  order,  the  complainant  appealed  to  this  court 

The  cause  was  argued  before  Dorsey,  C.  J.,  Spbncb, 
Martin  and  Frick,  J. 

By  Richard  J.  Bowib  for  the  appellant 

The  injunction  in  this  case,  was  applied  for  on  the  gpround, 
that  there  is  no  hand,  in  legal  being,  to  receive  the  purchase 
money ;  and  payment  to  the  legal  plaintiff,  Charles  Calvertj  exV 
of  George^  would  be  payment  in  the  complainant's  own  wrong, 
and  in  wrong  of  the  ^^ cestui  que  trusts'^^  of  Elizabeth  DamSy 
whose  deed  to  Oeorge  Calvert^  deceased,  created  such  trusts, 
as  obliged  the  complainant,  to  see  to  the  application  of  the  pur- 
chase money.  The  deed  of  Mrs,  Davis  to  Oeorge  Cahert  sets 
up  the  will  and  codicils  of  Thomas  Cramphin^  which  had  been 
before  set  aside;  and  charges  all  the  real  estate  conveyed  by 
her  to  George  Calvert^  with  payment  of  the  legacies  given  by 
the  said  Cramphiuy  in  his  will  and  codicils,  after  first  paying 
the  grantor  a  specific  sum,  and  reimbursing  the  grantee  certain 
costs,  charges,  and  expenses. 

The  terms  by  which  these  trusts  are  created  are  as  follows : 

^'  In  trust  to  hold,  apply,  and  appropriate  the  estates  hereby 
granted,  or  in  case  of  the  sale  of  them,  or  any  part  thereof,  the 
said  proceeds,  to  and  for  the  same  uses,  trusts,  purposes  and 
objects,  as  are  expressed  and  declared  in  the  said  instruments  of 
writing,  purporting  to  be  the  last  will  and  testament,  and  codi- 
cils thereto  of  the  said  Thomcu  CramphiUy'*  (vide  deed  from 
Elizabeth  Davis  to  George  Cahert^  1st  December,  1835.) 

The  death  of  George  Caherty  the  original  trustee,  is  ad- 
mitted ;  the  deed  makes  no  provisioti  for  the  appointment,  or 
substitution  of  other  trustees,  upon  his  death :  in  the  absence  of 
which,  the  legal  estate  in  the  lands  conveyed  by  Mrs.  Dovtr, 
and  purchased  in  part  by  complainant,  devolved  upon  the  heirs- 


OF  Maryland.  497 


Dufiy  ot.  Calvert.— 1848. 


\i 


at-Iaw  of  said  Calvert^  some  of  whom  are  miDors :  the  will  of 
said  Calvert  appointing  Charles  Calvert^  the  appellee,  and 
another,  his  executors,  having  been  made  long  prior  to  the 
deed  of  Mrs,  Davis  to  him. 

For  the  position,  that  trusts  descend,  as  other  estates,  to  the 
heirs-at-Iaw  of  the  trustee,  vide  Cruise  Title  Trtist^  ch,  2,  vol  1, 
pp.  484,  485,  in  margin,  Lemn  on  Trusts,  eh.  14,  p.  242, 
Lon.  edition,  1837. 

Naked  trusts,  or  when  the  trustee  is  seized  without  being 
entitled  to  any  beneficial  interest  descend  as  at  common  law, 
k|  1831,  eh.  310,  31 1.     The  appellee,  Charles  Calvert,  is  neither 

0I  trustee  at  common  law,  or  under  the  act  to  direct  descents, 

rl  The  act  of  1785,  eh.  72,  sec.  4,  in  spirit,  if  not  in  letter,  clearly 

(I  embraces  the  case  now  submitted,  it  provides  that  if  any  person 

(I  hath  died  or  shall  die,  leaving  real  or  personal  estate  to  be  sold, 

si  and  shall  not  appoint  a  person  to  sell  or  eonvey  the  said  pro- 

f|  pcrty,  or  if  the  person  appointed,  shall  neglect,  or  refuse,  or 

die  before  the  execution  of  such  trust,  so  that  the  sale  cannot 
be  made  for  the  purposes  intended,  the  Chancellor  shall  have 
power,  on  application  of  any  person  interested  in  the  sale  of 
such  property,  to  appoint  such  trustee  for  the  purpose  of 
selling  and  conveying  such  property,  and  applying  the  money 
arising  from  the  sale  to  the  purposes  intended. 

Mrs.  Davis,  or  Thomas  Cramphin,  has  died,  leaving  land  to 
be  sold  and  conveyed,  and  the  proceeds  to  be  applied  to  cer- 
tain purposes ;  George  Calvert  was  appointed  trustee,  and  has 
died  before  the  execution  of  the  trust ;  the  complainant,  a  pur- 
chaser under  the  trust  deed,  applied  to  the  Chancellor  to  ap- 
point a  trustee  to  convey  the  property  and  apply  the  money 
arising  from  the  sale. 

The  principle  of  this  act  of  Assembly,  is  the  long  established 
and  well  known  maxim  of  equity,  that  the  purchaser  shall  not 
pay  his  money,  without  obtaining  a  good  title,  or  in  other 
words,  shall  not  pay  the  purchase  money  to  one  who  is  incapa- 
ple  of  giving  him  a  full  and  final  discharge.  Jitkinson  on 
Titles,  p.  379.  Ogilvie  vs.  Foljambe,  3  Mer.  53. 
63        V.6 
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Moaey,  aad  aot  the  tiastce,  or  doaee  of  the  povcr  of  sde,  ii 
coasideied  to  be  the  owacr,  aad  oa  this  priadpk  it  is,  that  the 
perchaser  is  bouad,  at  the  hazard  of  haTiag  his  SKwey  to  pay 
orer  agaia,  to  pay  it  to  the  csitet  fae  AraiC,  or  aee  that  it  coaies 
to  his  haads,  or  ia  other  words,  to  see  to  its  applicatioa.''  Vik 
MamMom  on  Tirlet ,  p.  597. 

By  the  death  of  George  Caherij  the  haad  appoiated  to  le- 
ceire  aad  coarey  aad  apply  the  foads,  is  cat  o£  A  oieie 
strai^r,  technically  speakiag,  is  iarested  with  the  legal  power 
to  collect  the  mooey,  bot  the  power  to  ooarey,  is  either  "» 
gremio  Itps^  or  ia  third  persoos,  eutid  fae  UnuU^  sont  of 
whom  are  under  legal  disabilities. 

If  the  porehaser  has  a  right  to  haTc  all  incumbrances  paid 
oS^  oat  of  the  parchase  money,  he  certainly  is  entitled  to  the 
aid  of  a  coort  of  eqoity  (independently  of  the  act  of  1785)  to 
transmit  the  firods  to  those  ^beneficially  entitled  to  the  pro* 
dace  of  the  esUte.''  It  is  assamed,  that  Chartes  Cdbertj  eiV 
of  Oeorge^  is  equitably,  as  weU  as  legally,  the  haad  entitled  to 
receive,  and  upon  foil  payment  to  him,  the  Coart  of  Chanceiy 
will  then  perfect  the  title.  What,  if  after  payment  to  the 
defendant,  as  executor  of  George,  the  heirs-at-law,  legatees 
and  ^^ceeUd  foe  trutU^  should  insist  that  the  purchaser  was 
bound  to  see  to  tbe  application  of  the  fund  ?  that  tliey  hare  not 
been  properly  appropriated  ?  and  this  court  should  think  with 
them;  the  complainant  would  bare  parted  with  his  moDfj; 
the  lands  would  still  be  liable  to  the  charges  imposed  on  tbeoi, 
and  the  complainant  without  redress. 

**  It  hath  become  a  settled  and  invariable  rule,  that  a  pur- 
chaser shall  not  be  compelled  to  accept  a  doubtful  title."  t 
Peere  Wm'$.  198.    Neither  will  he  be  compelled  to  take  an 
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K  eqaitible  title,  nor  will  a  case  be  directed  to  the  judges  as  to 

K  title,  unless  the  purchaser  be  willing  it  should.    Sugden*$  Vtn* 

ior$,  243,  2d  American  from  5th  London  EdUion. 
3,  This  does  not  extend  to  estates  sold  under  a  decree,  for 

although  the  legal  estate  is  outstanding,  and  cannot  be  imme« 
diately  got  in,  yet  if  the  person  seized  of  the  estate  is  a  party 
to  the  suit,  the  court  will  compel  the  purchaser  to  accept  the 
title,  and  decree  generally  that  the  legal  tenant  shall  convey, 
and  the  purchaser  in  the  meantime  hold  and  enjoy.  Ibidem^  248. 
}|  The  complainant  here,  only  seeks  to  place  himself  in  the 

1 1  position  of  a  purchaser  under  a  decree,  by  bringing  into  this 

court  all  the  ^'  cestui  que  IrtMto,^'  that  they  may  be  required  to 
convey  through  a  trustee,  and  thus  obtain  the  sanction  of  this 
court,  to  a  title  which,  without  it,  will  not  only  be  doubtful,  but 
worthless. 

If  a  purchaser  will  not  be  required  to  accept  an  equitable 
title,  he  surely  will  not  be  compelled  to  pay  the  purchase 
money  to  one,  who  cannot  give  him  even  that,  and  be  forced 
afterwards  to  resort  to  a  Court  of  Chancery  for  redress. 

This  is  not  a  case  in  which  the  vendee  can  be  said  to  have 
waived  any  objection  to  the  title,  by  occupying  and  improving. 
The  vendor,  George  Calvert^  had  the  right  to  sell  and  convey ; 
by  his  death,  the  office  and  estate  of  the  trustee  became 
severed,  or  devolved  on  those  who  were  incapable  of  dis- 
chai^ing  the  office,  so  as  to  convey  the  estates:  the  vendee 
waited  until  the  office  and  estate  should  be  re-united,  either  by 
the  act  of  law,  through  a  decree  of  the  court,  or  by  operation 
of  time.  The  coercion  of  the  defendant,  in  the  meantime, 
.  forced  the  complainant  to  8eek«that  protection  which  the  heirs 
of  the  vendor  should  have  been  the  foremost  to  proffer,  for  it 
is  most  unreasonable,  if  not  inequitable,  to  compel  a  purchaser 
to  pay  for  land  and  give  no  assurance,  but  that  he  may  seek 
it,  where  he  can  get  it 

The  complainant  being  entitled  to  an  indisputable  leg^l  title 
upon  payment  of  the  purchase  money,  should  be  indemniBed 
out  of  the  same  for  all  costs  and  expenses  incurred  in  obtaining 
it;  and  he  could  only  obtain  this  allowance  from  a  court  of 
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equity :  if  he  should  be  compelled  to  pay  the  purchase  money 
before  a  trustee  is  appointed  with  power  to  convey,  he  must 
pay  tliose  costs  out  of  his  own  pocket,  or  the  heirs  of  the  ven- 
dor (who  was  only  acting  in  a  fiduciary  capacity)  must  incur 
the  expense. 

The  injury  to  the  appellant  would  be  irremediable,  if  he 
should  be  compelled  first  to  pay  the  purchase  money  to  the  de- 
fendant, Charles  Cahert^  ex*r  of  Georgt,  and  afterwards,  to 
seek  his  title  from  the  heirs-at-law  of  George  Cahert. 

Sir  Edward  S^den,  speaking  of  the  rule  that  a  purchaser 
under  a  decree  is  compellable  to  take  an  equitable  title,  well 
says,  ^^  the  injustice  of  it  is  too  glaring."  ^^  The  decree  of  a 
court  of  equity  acta  in  personam  and  not  like  a  judgment-at*law, 
in  rem,  and  it  is  possible,  that  the  court  may  never  be  able  to 
compel  the  person  seized  of  the  legal  estate,  to  convey  to  the 
purchaser.^'  Sugden  on  Vendors,  250, 2d  Am,  from  5tk  London 
Edition,  This  difficulty,  as  far  as  relates  to  the  conveyance 
of  the  title  is  obviated  by  the  substitution  of  a  trustee,  under 
the  act  of  1785,  but  no  means  exist  to  enable  the  court  to 
compel  absent  defendants  to  pay  the  costs  to  the  purchaser, 
in  whose  behalf  a  conveyance  is  decreed.  On  the  other  hand, 
no  injury  is  sustained  by  enjoining  the  payment  of  the  purchaae 
money,  until  the  means  of  perfecting  the  title  are  matured; 
the  property  being  bound  for  the  amount,  as  well  as  the  sure- 
ties on  the  bonds  given  for  the  purchase  money,  and  the  delay 
being  compensated  for  by  the  payment  of  interest;  and  the 
interests  of  the  legatees  being  promoted  by  placing  the  fund 
under  the  control  of  the  Court  of  Chancery. 

Regarding  the  trusts  of  the  will  of  Thomas  Cramphin  as 
specific  liens  upon  the  property  sold  by  the  late  Qeorge  Cdl^ 
vert  as  trustee,  the  purchaser  had  no  alternative,  but  to  seek 
the  protection  of  the  Court  of  Chancery. 

The  will  and  codicils  of  Thomas  Cramphin,  which  are  re- 
ferred to  by  the  deed  of  Mrs.  E,  Davis,  create  trusts,  devise 
and  bequeath  legacies  and  annuities;  all  these  are  expressly 
charged  upon  the  lands  conveyed  by  Mrs.  Daivis  to  M'' 
Cakertj  by  the  terms  of  the  deed  before  quoted. 
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9  I  If  an  estate  be  charged  with  the  payment  of  annuities  or 

i  I  legacies,  the  annuitants  or  legatees  are  to  be  considered,  pro 

1 1  ianio^  the  owners  of  the  estate;  and  if  the  purchaser  pay  over 

his  money  to  the  trustees  upon  their  receipt,  without  seeing  it 
applied  in  liquidation  of  these  particular  charges,  or  otherwise 
f  I  seeing  that  they  are  satisfied,  he  will   be  liable  to  pay  his 

^  I  money  over  again,  to  the  extent  of  the  unsatisfied  charges,  in 

1 1  case  the  trustee  should  waste  or  misapply  the  purchase  money. 

Akinson  on  Titles,  p,  597,  Londofi  Edit.  1833. 

The  learned  Chancellor  expressly  waived  the  examination 
of  this  view.  He  says:  ^^It  does  not  appear  to  me  to  be 
material  to  examine,  critically,  the  provisions  of  the  instru- 
ments, for  the  purpose  of  ascertaining  the  nature  of  this  trust. 
It  is  suflScient  to  say,  that  there  can  be  no  doubt  of  the  power 
of  the  trustee  to  sell  and  convey  the  trust  property ;  nor  can 
it  be  doubted,  that  the  trustee  making  such  sale,  could  sue 
and  recover  the  purchase  money,  as  could  the  executor  of  the 
trustee,  upon  a  note  or  bond  taken  by  him  to  secure  its  pay- 
ment." 

He  did  not  reflect  that  the  parties  before  him  were  not  the 
trustee,  and  the  purchaser,  but  the  executor  of  the  trustee  and 
his  heirs,  same  of  tohom  were  legcdly  incompetent  to  convey;  nor 
did  he  consider,  that  a  power  to  sell  and  convey,  does  not 
dispense  with  the  obligation  on  the  purchaser  to  see  to  the 
application  of  the  purchase  money  in  limited  trusts. 

^^  In  all  properly  drawn  deeds  or  wills  creating  trusts  of  this 
description,  there  is  a  clause  enabling  the  trustee  to  give  the 
purchaser  a  good  receipt,  and  expressly  discharging  him  from 
seeing  to  the  application  of  the  purchase  money.  Wherever 
there  is  such  a  clause,  the  purchaser  is  exonerated  from  all 
question  on  the  subject.'^  Atkinson  on  Titles,  598,  599.  The 
complainant  does  not  question  the  executor^s  power  to  collect 
at  law,  but  invokes  the  injunction  of  a  court  of  equity,  to 
restrain  the  abuse  of  that  power,  until  a  power  to  convey  and 
release  the  property  conveyed  from  all  future  liability,  can  be 
substituted  by  a  decree  of  the  Court  of  Chancery. 
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By  T.  S.  Alexander  for  the  appellee. 

First,  The  appellee^s  first  point  is,  that  the  purchaser  Id 
this  case  is  not  bound  to  see  to  the  application  of  his  purchase 
money,  and  therefore,  the  cestui  que  trusts  are  not  necessary 
parties  to  the  suit. 

Where  the  trusts  are  defined  and  capable  of  immediate  exe- 
cution, the  purchaser  must  apply  his  money  properly.  Where 
the  trusts  are  continuing,  and  the  purchaser  could  not  be  rea- 
sonably expected  to  look  after  its  application,  he  may  pay  the 
purchase  money  to  the  trustee.  3  Sugd.  Fend.  98,  (154)  As 
where  the  cestui  que  trusts  are  infants,  4  Madd,  142,  Sawarsby 
vs.  Lacey,  Or  where  the  trust  in  part  was  for  re-investment 
or  debts  to  be  paid  at  a  future  day,  16  Fes.  151,  Balfour  vs. 
WUland.  The  result  of  all  the  cases  collected  by  Mr. 
Sugden  appears  to  be  that  where  there  is  a  hand  appointed 
to  receive,  and  discretion  is  to  be  exercised  in  the  appropria- 
tion of  the  fund,  or  its  ultimate  application  is  necessarily  post- 
poned to  a  future  day,  the  purchaser  cannot  be  required  to 
see  to  the  application  of  his  purchase  money.  In  the  present 
case,  the  trusts  as  to  the  proceeds  of  the  realty,  are — 

1 .  To  pay  an  annuity  to  Caroline  Calvert  during  hqr  life. 

2.  To  provide  for  the  support  of  her  children  during 
minority. 

S.  To  distribute  the  proceeds  amongst  the  children  as  they 
severally  attain  their  full  ages. 

Many  of  those  trusts  are  yet  continuing,  and  may  endure 
for  fifteen  or  twenty  years  to  come.  I  do  not  understand  the 
appellant^s  counsel  to  contend  that  the  purchaser  would  have 
incurred  risk  by  payment  of  the  purchase  money  to  Oeorgs 
Ccdvertj  the  original  trustee,  in  his  lire-time.  The  objection 
is  rather,  that  the  death  of  Oeorge  Calvert  has  vacated  the, 
office  of  trustee,  and  there  is  at  present  no  hand  to  receive 
the  funds.  Now,  it  will  be  found  by  recurring  to  the  will  of 
Crampkin  and  to  the  deed  from  Mrs.  Davis,  that  the  trust  is  to 
^^  Oeorge  Cafeer^,  his  heirs,  executors  and  administrators,'' and 
on  the  death  of  the  trustee,  if  the  fund  had  consisted  of  lands 
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exclusively,  the  office  would  have  devolved  on  his  heirs*at-law, 
if  it  had  consisted  of  personal  estate,  on  his  executor  or  ad- 
ministrator.   WiUis  on  Trustees^  53.     10  Law  Library^  24. 

If  it  is  assumed  that  the  trust  fund  consisted  in  part  of  realty, 
and  in  part  of  personalty,  then  the  heir-at-law  became  trustee 
of  the  realty,  and  the  executor  became  the  trustee  of  the  per- 
sonalty. 

The  bonds  in  question  in  this  suit  therefore  devolved  on 
Charles  B,  Calvert,  as  executor  of  George^  the  original  trustee, 
and  the  legal  estate  in  the  land  sold  descended  to  the  heirs- at- 
law,  charged  with  or  bound  by  the  agreement  between  the 
original  trustee  and  the  purchaser. 

I  admit  that  in  the  exercise  of  its  general  jurisdiction,  a 
court  of  equity  may  consolidate  the  trusts  in  the  hands  of  a 
single  trustee, — and  that  such  intervention  would  be  highly 
expedient,  if  any  part  of  the  lands  in  trust  remained  to  be 
sold.  But  if,  as  I  apprehend  is  the  case,  all  the  lands  were 
disposed  of  by  the  original  trustee,  if  the  entire  trust  estate 
now  consists  of  money  and  monied  securities,  the  trusts  may 
be  as  efficiently  fulfilled  by  the  executor  of  Qtorgt  Calvert  as 
by  a  new  trustee.  And  no  necessity  would  exist  for  the  exer- 
cise of  the  powers  of  this  court,  unless  it  may  become  expe- 
dient to  ask  for  a  conveyance  to  the  executor,  as  trustee  of  the 
legal  title  to  the  lands  sold,  if  the  court  should  be  of  opinion 
that  such  title  is  now  outstanding  in  the  heirs  (under  the  act  to 
direct  descents,)  of  George  Calvert.  The  heir  at  common  law 
has  in  fact  conveyed  the  title  which  was  supposed  to  be  in  him 
to  Charles  B.  Calvert. 

I  deny  that  the  act  of  1786,  ch.  72,  sec.  4,  has  any  just 
application,  in  letter  or  spirit  to  this  case.  The  act  provides 
for  the  execution  of  a  power  to  sell  which  had,  or  should  be- 
come inoperative  by  the  death  or  inability  of  the  person  named 
to  exercise  the  power.  It  does  not  extend  in  terms  to  a  devise 
of  an  estate  in  lands  in  trust  to  be  sold.  And  in  practice,  the 
distinction  between  a  grant  of  a  pother  and  the  devise  of  an 
estate,  has  always  been  recognized  and  respected:  and  whete 
the  trustee  of  the  estate  dies,  the  invariable  practice  ^^  to 
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resort  to  a  suit  in  equity,  according  to  the  usual  forms  of  the 
court.  I  conclude,  therefore,  that  on  the  facts  disclosed  by 
this  record,  Charles  B,  Calvert y  as  executor  of  George  Calveri^ 
is  now  the  trustee  of  so  much  of  CrampliMs  estate  as  consists 
of  personalty,  and  that  payment  of  the  bonds  and  judgment  in 
question  to  him,  would  discharge  the  purchaser. 

Second,  My  second  proposition  is,  that  as  the  purchaser  is 

in  possession,  and  has  been  in  possession  of  the  premises  e^er 

w6ince  his  purchase  thereof,  and  has  shewn  no  defect  in  title — 

he  has  no  equity  to  stay  the  payment  of  his  purchase  money, 

under  pretence  of  difficulty  in  obtaining  a  conveyance. 

The  bill  assumes  that  George  Calvert  had  a  good  title;  but 
alleges  that  his  title  has  now  devolved  on  his  heirs-at-law  or 
some  other  persons,  so  that  the  complainant  cannot  obtain  a 
conveyance  without  the  aid  of  this  court.  It  does  not  present 
the  ordinary  case  of  a  vendee  impeaching  the  title  of  his  ven- 
dor, and  therefore  asking  to  be  relieved  from  his  purchase; 
or  alleging  doubts  as  to  the  sufficiency  of  title,  and  therefore 
asking  it  may  be  sided  before  he  is  compelled  to  pay  the 
purchase  money.  The  equity  alleged  is,  that  the  title  being 
good,  there  should  be  a  decree  for  a  conveyance  before  the 
purchaser  is  required  to  pay  for  the  purchase. 

Now  I  agree,  that  as  between  vendor  and  vendee,  in  the  com- 
mon case  of  a  sale  for  a  gross  sum,  the  obligations  to  pay  the 
purchase  money  and  to  make  a  conveyance,  are  so  far  depen- 
dent, that  on  a  bill  by  vendor,  the  decree  will  direct  first  a 
conveyance, — and  next,  that  on  tender  of  a  conveyance,  the 
vendee  shall  pay.  Seion  on  Decrees^  152  (212.)  But  on  a  like 
principle^  where  the  vendee  is  the  complainant,  the  decree 
requires  first  payment  of  the  purchase  money,  and  next  a  con- 
veyance,   lb.  154(215.) 

Take  then  the  case  of  an  agreement,  by  which  the  vendee 
stipulates  to  pay  the  purchase  money  by  annual  instalments, — 
and  the  vendor,  that  he  will  convey  on  payment  of  the  whole 
purchase  money.  Here  the  reciprocal  obligations  are  indepen- 
dent of  each  other ;  and  even  at  law,  the  vendor  may  recover 
judgment   for   the  earlier  instalments^  without  tendering  a 
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conveyaDce,  or  even  averring  his  readiness  to  make  a  convey- 
ance. The  judgments  recovered  in  the  present  instance,  are 
conclusive  to  show  that  they  were  properly  entered.  Where 
is  then  the  equity  of  the  vendee  to  stay  execution  of  a  judgment 
properly  rendered,  and  pursuant  to  his  agreement?  He  has 
actual  possession  of  the  premises  purchased.  He  admits  the 
title  to  be  unquestionable;  and  his  remedy  to  enforce  a  con- 
veyance is  adequate,  and  just  such  as  was  contemplated  at  the 
time  the  agreement  was  entered  into.  It  is  not  pretended  that; 
the  assets  of  the  vendor  are  insufficient  to  answer  any  recovery 
that  might  be  had  against  the  executor  in  damages;  nor  that 
any  of  the  parties  in  whom  the  title  is  vested,  have  refused 
to  join  in  a  conveyance.  The  pretexts  are,  that  it  is  uncertain 
who  ought  to  be  parties  to  the  conveyance,  and  that  the  in- 
fancy of  some  of  the  persons  supposed  to  he  necessary  parties 
requires  the  interposition  of  this  court  to  make  a  legal  con- 
veyance. Now,  I  deny  that  any  case  is  to  be  found  in  which 
it  has  been  adjudged  that  the  infancy  of  the  heirs-at-law  of 
the  vendor  entitles  the  vendee  to  an  injunction  to  stay  execu- 
tion of  the  executor.  Nor  could  any  such  decision  be  made, 
without  a  violation  of  principle.  The  authority  of  this  court 
to  decree  a  conveyance  by  an  infant,  in  specific  performance 
of  an  agreement  by  his  ancestor,  is  derived  from  the  acts  of 
1773,  ch.  7,  1778,  ch.  22,  and  1791 ,  ch.  79.  Before  those  acts 
there  could  be  no  decree  requiring  an  infant,  durif^  infancy^ 
to  make  a  conveyance.  Hence,  if  the  vendee  in  England  could 
found  an  equity  on  the  circumstance  of  the  death  of  the  vendor 
leaving  infant  heirs,  he  would  be  entitled  to  stay  execution  of 
the  executor,  until  the  heirs  have  attained  their  full  age.  And 
even  in  Maryland^  at  this  day,  as  the  decree  is  conditional 
merely,  and  the  infant  heir  is  allowed  a  day  after  his  arrival 
at  full  age,  to  show  cause  against  the  decree,  the  vendee  might 
(if  entitled  to  an  injunction  at  all,)  fairly  argue  that  the  injunc- 
tion, once  granted,  should  continue,  until  lapse  of  time  had 
rendered  the  decree  absolute  and  unimpeachable.  Now,  I 
insist,  these  are  necessary  and  inevitable  conclusions,  from 
the  hypothesis,  that  the  death  of  the  vendor  gives  the  vendee 
64        V.6 
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any  equity  against  the  execution  of  the  executor.  And  I  submit 
as  the  settled  and  more  reasonable  and  convenient  practice,  that 
where  the  title  is  admitted,  and  the  remedy  of  the  vendee  for 
a  conveyance  is  clear  and  adequate,  he  shall  not  have  an  in- 
junction against  the  vendor — nor  against  the  executor  of  the 
vendor,  on  the  ground  merely  of  a  personal  disability  on  the 
part  of  an  heir-at-law,  which  may  be  removed  by  the  exerciae 
of  the  ordinary  jurisdiction  of  this  court. 

If  complainant  recently  after  the  death  of  Oeorge  Coberf, 
had  filed  his  bill  for  a  specific  execution,  he  could  not,  at  that 
early  day,  have  stayed  the  action  at  law  of  the  executor  against 
him.  But  conceding  the  right  to  equitable  interposition  once 
existed,  it  has  been  lost  by  the  laches  of  complainant  for  ten 
years  since  the  death  of  the  vendor,  and  for  seven  years  since 
the  recovery  of  the  original  judgments.  It  cannot  be  that  the 
vendee,  with  notice  of  defects  in  title,  or  difficulty  as  to  con- 
veyance, shall  be  permitted  to  enjoy  possession  quietly  until 
the  patience  of  the  vendor  is  exhausted,  and  then  ask  that 
execution  shall  be  stayed,  because  of  doubts  or  obscurities 
which  diligence  on  his  part  would  have  removed.  In  Sugdem 
Vend,  (last  edUiany)  2d  vol.  8,  (12,)  the  cases  are  collected  for 
the  purpose  of  showing  that  a  purchaser,  by  taking  and  silently 
retaining  possession,  waives  his  right  to  object  to  the  title.  A 
foTiiori  shall  delay,  and  acquiescence  in  a  case  where  the  title 
is  satisfactory,  be  treated  as  a  waiver  of  the  right  to  object, — 
that  the  vendor,  or  his  representative,  is  not  in  a  condition 
presently  to  give  a  valid  conveyance.  It  is  the  duty  of  the 
vendee  to  prepare  the  conveyance,  and  thereby  to  indicate  the 
parties  who  are  to  unite  therein;  and  for  this  purpose,  he  may 
call  on  the  vendor  for  an  abstract.  But  the  vendor  cannot  be 
in  default  in  relation  to  the  abstract,  until  an  abstract  has  been 
demanded.  Nor  is  he  bound  to  take  any  proceedings  in  rela- 
tion to  the  conveyance,  until  the  draft  has  been  tendered  to 
him.  If  then,  the  vendee  for  seven  years  after  the  recovery 
of  the  judgment  by  the  vendor,  delays  his  application  for  an 
abstract  and  the  tender  of  a  draft  of  conveyance,  is  there  any 
harshness  in  holding  that  he  has  thereby  waived  his  right  to 
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object,  that  difficulties  exist  in  regard  to  the  conveyance  which 
promptitude  on  his  part  might  have  obviated  ?  Vide  6  H,  ^  J. 
529,  WUHanu  vs.  Mayor^  ^c 

Third.  For  the  preceding  reasons,  it  is  respectfully  submitted 
that  the  injunction  ought  to  be  dissolved.  It  may  be  material 
however,  in  view  of  the  ultimate  disposition  of  the  case,  that 
we  should  now  consider  the  question  raised  by  the  bill, «.  e. 
where  is  the  legal  title  to  the  land  claimed  by  the  complainant? 
The  deed  from  Mrs,  Davis  to  George  Calverij  vested  the  title 
in  the  latter,  and  her  heirs  cannot  be  necessary  parties  to  the 
Buit.  It  is  conceded  that  the  ^30,000  secured  to  her  has  been 
satisfied. 

The  question  then  js,  did  the  legal  title  descend  to  all  the 
children  of  George  Calvertj  being  his  heirs  by  the  act  to  direct 
descents  ?  Or  to  his  eldest  son  and  heir  by  the  course  of  the 
common  law  ?  which  involves  the  construction  of  the  act  of 
1831,  ch.  311,  sec.  11. 

The  object  of  this  act  was  to  prevent  the  inconvenience 
which  cannot  fail  to  ensue,  from  allowing  trust  estates  to 
descend  to  the  heirs  by  the  statute,  of  the  trustee;  and  to  ac- 
complish the  object  fully,  to  obviate  the  evil  altogether,  the 
act  must  extend  to  all  trusts  which  vest  the  estate  in  one  person, 
to  be  taken  care  of,  managed,  and  applied  for  the  benefit  of 
others.  And  we  accordingly  find  it  is  made  by  its  letter,  to 
embrace  every  case  where  the  trustee  ^^  shall  be  seized  of  the 
naked  legal  estate,  without  having  or  being  entitled  to  any 
beneficial  interest  or  estate  in  the  lands,^'  &c.  The  naked 
kgal  estate  is  put  in  opposition  to  a  beneficial  interest.  So  that 
^f  the  trustee  does  not  take  any  beneficial  interest  in  the  trust — 
if  he  is  not  one  of  the  beneficiaries  designed  to  be  provided  for, 
be  takes  in  the  view  of  this  act  the  naked  legal  estate.  And 
this  view  is  consistent  with  all  the  cases.  A  right  to  enter 
upon  the  trust  estate — to  take  the  rents  and  profits — to  sell  the 
principal  estate — to  apply  the  proceeds  in  payment  of  debts 
and  legacies — all  these  are  powers  incident  to  the  legal  iiiU  or 
estate,  as  contra-distinguished  from  the  beneficial  use.  And  ^^ 
may  therefore  safely  be  assumed,  that  the  act  embraces  ^yet? 
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case  where  the  heneficial  interest  would  not  by  the  preceding 
laws  have  devolved  in  entirety,  or  in  part,  on  the  heirs  of  the 
trustee  for  their  own  sakes,  in  case  another  person  than  their 
ancestor  had  been  the  trustee. 

Upon  this  construction,  the  act  embraces  the  present  case,  so 
far  as  it  is  dependent  on  the  deed,  the  will  and  first  codicil;  for 
the  trusts  of  the  will  and  first  codicil  respect  simply  the  inter- 
ests of  others  than  the  trustee.  The  last  codicil  provides,  that 
if  the  trusts  created  by  the  preceding  instruments  fail  of  effect, 
then  the  estate  shall  vest  beneficially  in  the  trustee.  But  the 
trusts  of  the  will  and  first  codicil  are  capable  of  execution.  It 
is  not  alleged  in  the  bill  that  they  are  void ;  nor  can  any  un- 
favorable presumption  be  made  on  the  present  state  of  the 
record.  It  will  be  observed,  that  the  provision  for  the  trustee 
is  not  residuary — is  not  to  take  effect  after  previous  limita- 
tions shall  have  been  exhausted :  but  is  a  substituted  interest, 
to  take  effect  in  case  only  the  preceding  limitations  shall  be 
declared  to  be  illegal.  If,  therefore,  those  previous  limitations 
of  the  trust  did  ever  take  effect,  the  ulterior  limitation  in  favor 
of  the  trustee  is  disappointed. 

I  conclude,  then,  that  the  legal  title  to  the  land  sold  to  com- 
plainant, has  devolved  on  Oeorge  H.  Calvert^  the  eldest  son 
and  heir,  according  to  the  course  of  the  common  law,  of  the 
trustee  He  has  eaiweytd  all  his  interest  to  Charles  B,  Oal' 
vert^  uho  is  therefore  on  my  hypotheris  cAle  to  convey  a  good 
title  to  complainani. 

By  BowiB  in  reply. 

All  the  authorities  concur  in  requiring  the  purchaser  to  see 
to  the  application  of  the  purchase  money,  where  the  trusts  are 
specific  charges  on  the  land,  and  it  is  no  where  said,  that  the 
creation  of  trusts  which  invest  discretionary  powers  in  tlie 
trustee,  or  the  execution  of  which  are  postponed  to  a  future 
day,  by  the  same  deed  or  instrument,  which  established  the 
specific  trusts,  releases  the  purchaser  from  the  obligation  of 
seeing  to  the  discharge  of  those  which  are  specific.  In  other 
words,  a  man  is  not  discharged  from  what  is  reasonable  and 
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possible,  becaase  it  is  unreasonable  to  expect  him  to  do  what 
is  impossible. 

T&e  appellee  admits,  ^4he  purchaser  must  apply  his  money 

m 

properly^'  ^*  where  the  trusts  are  defined  and  capable  of  im- 
mediate execution.^' 

A  large  portion  of  the  trusts  declared  by  the  will  and  codicils 
of  Mr,  Cramphifiy  and  revived  and  re-published  by  the  deed 
of  JUn.  DamSy  are  of  this  kind,  viz :  annuity  to  CaroUnt  Cal- 
vert for  life ; — pecuniary  bequests  to  Richard  Williams^  Jinn 
WiUiatM^  Elizabeth  Williams  and  several  others,  whose  names 
are  not  recollected; — such  charges,  as  the  books  expressly 
enumerate,  as  those  which  the  purchaser  must  see  extinguished. 
Fide  Mc  <m  Tit,  597,  as  before  cited. 

The  appellant  designed  to  insist,  that  the  law  imposed  this 
duty  upon  the  purchaser,  if  the  original  trustee,  George  CaU 
verl,  had  lived,  and  the  hand  appointed  to  receive  the  trust 
funds  had  not  been  cut  off  by  death :  a  duty  rendered  more 
imperative,  since  the  office  of  trustee  became  vacant,  or  de- 
volved upon  those,  some  of  whom  were  incapable  of  dis- 
charging the  trusts.  To  avoid  this  objection,  the  appellee 
asserts,  that  the  deed  of  Mrs.  Davis  confers  the  trust  on 
^^  George  Ccdvert^  (his  heirs,  executors  and  administrators,^') 
and  on  the  death  of  the  trustee,  the  office  of  trustee  as  to  the 
real  estate,  (as  far  as  it  was  undisposed  of,)  devolved  on  his 
heir8-at*law,  and  as  to  the  real,  converted  by  sale  into  personal 
estate,  upon  his  executor,  for  which  he  cites  WiUis  on 
T)rusteeSy  p.  53. 

Willis  lays  down  the  general  proposition,  that  trusts,  ^^when 
of  real  estate,  devolve  by  the  death  of  the  trustee,  on  his  heir- 
at-law  ;''  ^^  when  of  personalty,  they  vest  in  his  executor  or 
administrator."  He  does  not  say  that  the  execution  of  a  trust 
to  sell  and  convey  real  estate,  in  part  performed  by  the  origi- 
nal trustee,  is  to  be  consummated  by  his  executor,  or  that 
where  the  original  trustee  has  sold  the  real  estate,  the  trust 
becomes  personalty,  and  devolves  upon  the  executor  or  admin- 
istrator. The  trust  follows  the  legal  estate  of  the  propetiy 
conveyed  in  trust;  if  the  legal  estate  descends  on  U^^  ^eVt- 
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at-law,  the  trust  follows  necessarily,  ^^  accessarium  kquitur 
principaley'^^  and  with  this  all  the  authorities  agree ;  otherwise, 
on  the  death  of  every  trustee  of  realty,  who  is  charged  to  sell 
and  convey,  and  apply  the  proceeds,  the  office  would  be  di- 
vided— the  legal  estate  descending  to  the  heirs,  and  the  control 
of  the  proceeds,  on  the  personal  representative.  The  latter 
represents  the  individual,  not  the  trust,  and  though  the  legal 
control  of  the  proceeds  should  devolve  on  him,  as  far  as  their 
collection  is  concerned,  their  subsequent  application  belongs 
to  the  heir-at-law,  privy  in  estate. 

The  learned  solicitor  for  the  appellee  denies  the  application 
of  the  act  of  1785,  ch.  72,  sec.  4,  to  this  case,  upon  the  ground 
that  ^^  it  provides  for  the  execution  of  a  patoer  to  sell,  which 
had,  or  should  become  inoperative,  by  the  death  or  inability 
of  the  person  named  to  exercise  the  power.'^  It  does  not 
extend  in  terrm  to  a  ^^  devUe  of  an  estate  in  lands,  in  trust  to  be 
sold;^^  ^^and  in  practice,  the  distinction  between  a  grant  of  a 
power  and  the  devise  of  an  estate  in  trust,  has  always  been 
recognized  and  respected." 

The  appellant  did  not  contend  that  this  case  was  embraced 
in  terms,  but  in  its  spirit,  if  not  in  letter :  ^'  qui  hcaret  in  literal 
hceret  in  eortice.^^ 

*^  It  has  always  been  considered  that  a  devise  to  trustees  and 
their  heirs,  upon  trust  in  a  given  event  to  sell,  or  do  any  other 
act  which  may  require  the  inheritance,  vests  the  legal  fee  in 
the  trustees,"  and  they  cannot,  upon  the  construction  of  any 
subsequent  devise,  be  held  to  take  merely  a  power,  for  that 
would  defeat  the  express  devise  to  them.  Sug.  on  Powers, 
105,  cited  in  Fletcher  on  Trusleesj  p.  62,  note  (a.)  Sag.  <m 
Powers,  p.  127,  6tk  London  Edit. 

The  act  of  1785,  ch.  72,  sec.  4,  enacts,  ^^  if  any  person  bath 
died,  or  shall  die,  leaving  real  or  personal  estate  to  be  sold 
for  payment  of  debts,  or  other  purposes,  and  shall  not  by  will 
or  other  instrument  in  writing,  appoint  a  person  or  persons  to 
sell  or  convey  the  same  property;  or  if  the  person  or  persons 
appointed  for  the  purpose  aforesaid,  shall  neglect  or  refuse  to 
execute  such  trust,  or  shall  die  before  the  execution  of  ik^ 
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ffttt/,''  in  every  such  case,  the  Chancellor  may  and  shall  have 
authority,  &c. 

Does  not  this  clause  expressly  embrace  the  case  of  ^<a 
devise  of  an  estate  in  lands  in  trust  to  be  sold,''  if  not  ^^  in 
iatidem  verbUy^^  yet  in  equivalent  terms  ?  Sugden  says,  ^^  the 
devise  upon  trust,  in  a  given  event,  to  sell  or  do  any  other  act 
which  may  require  the  inheritance,"  ^'  vests  the  legal  fee  in 
the  trustee."  Is  there  any  difference  between  the  investiture 
of  a  legal  fee  in  a  trustee,  by  implication,  by  devise  of  a  power 
to  eell^  and  ^^  a  devise  of  an  estate  in  lands  in  trust  to  be  sold  .^" 
if  there  is,  it  is  merely  a  verbal  distinction.  But  the  appellant 
insists,  the  act  of  Assembly  clearly  embraces  both  the  devise 
of  a  power  to  sell,  and  ^^  the  devise  of  estate  in  lands  in  trust 
to  be  sold,"  with  the  view  of  avoiding  the  inconveniences  and 
injustice,  which  the  facts  of  this  case  demonstrate  must  result 
if  a  different  construction  prevailed. 

The  appellant  conceives  that  he  has  already  anticipated  and 
sufficiently  answered  the  second  proposition  of  the  appellee,^ 
viz:  that  the  possession  of  the  purchaser,  and  his  long  ac- 
quiescence precludes  him  from  all  equity,  ^^  to  stay  the  pay- 
ment of  the  purchase  money,  under  pretence  of  difficulty  in 
obtaining  a  conveyance." 

The  appellant  hath  shown  that  the  original  trustee  had  the 
power  to  sell  and  convey  when  the  appellant  purchased,  and 
took  possession ;  that  his  continued  possession  was  in  reliance 
upon  the  ultimate  competency  of  the  trustees'  heirs-at-law,  to 
give  him  a  good  title ;  and  he  had  no  reason  to  doubt  their 
intention  to  give  him  such  a  title,  until  one  of  them,  in  his 
character  as  executor,  sought  to  enforce  the  payment  of  the 
purchase  money,  before  qualifying  himself  to  give  the  appel- 
lant an  equivalent  for  it. 

The  appellee  asserts,  ^'  the  bill  assumes  that  George  Cahert 
had  a  good  title;"  the  bill  alleges,  that  Oeorge  Calvert  had 
power  to  $ell  and  eonvey^ — but  still  it  charges,  that  the  trusts 
were  such,  that  notwithstanding  the  power  to  sell  and  convey) 
the  ^^  purchaser  could  not  have  safely  paid  the  purchase  w^o^^^ 
to  him,  without  seeing  to  the  application  of  the  p^^^J^^^ 
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money.^'  This  is  not  a  case  of  defective  title  merely,  but  a 
case  where  Ibe  title  being  vested  in  part  in  minors,  the  lands 
to  be  cotweyed  are  subject  to  incunibranusy  ithiek  can  only  be 
removed  by  the  aid  of  a  Court  of  Chancery. 

The  appellee  admits,  that  as  between  vendor  and  vendee,  in 
the  common  case  of  a  sale  for  a  gross  sum,  the  obligation  to 
pay  the  purchase  money,  is  dependent  on  the  ability  to  coQvej, 
and  "  on  a  bill  by  vendor,  the  decree  will  direct  first,  a  con* 
veyance,  and  next^  on  tender  of  a  conveyance,  the  vendee  shall 
pay.  But  where  vendee  is  complainant,  vice  verea.^^  The 
principle  of  these  decisions  is  not  the  relative  position  of  the 
parties,  complainant  and  respondent,  but  the  common  rale  of 
equity  and  justice,  that  each  shall  give  a  ^^  quid  pro  quo^^  if 
either  should  come  into  court,  alleging  that  the  land  sold  was 
covered  by  incumbrances  of  larger  or  smaller  amount,  the 
decree  would  not  be  in  the  first  instance,  that  on  a  tender  of 
conveyance,  the  vendee  should  pay, — or  in  the  second,  on  pay- 
ment of  the  ])urchase  money,  the  vendor  should  convey ;  but 
that  the  incumbrances  be  discharged  out  of  the  purchase 
money,  and  the  case  referred  to  a  master,  to  ascertain  what 
incumbrances  existed. 

Here  the  personal  representative  of  the  vendor  seeks  to 
enforce  the  payment  of  the  purchase  money,  without  either 
offering  a  conveyance,  or  guaranteeing  against  incumbrances. 
It  is  objected  by  the  appellee,  that  no  case  can  be  adduced  in 
which  the  minority  of  the  heir  of  the  vendor  has  been  regarded 
as  a  sufficient  ground  for  enjoining  the  payment  of  the  purchase 
money;  that  until  the  acts  of  1773,  ch.  7;  1778,  cL  8S; 
1791,  ch.  79,  there  was  no  authority  in  this  State  for  a  decree 
requiring  an  infant  during  infancy  to  convey,  and  if  in  Eng» 
land,  '^  the  vendee  could  found  an  equity  on  the  circumstance 
of  the  death  of  the  vendor  leaving  infant  heirs,  he  would  be 
entitled  to  stay  execution  of  the  executor,  until  the  heirs  have 
attained  their  full  age." 

The  appellant  does  not  find  it  necessary  to  controvert  this 
position,  because  he  does  not  seek  the  intervention  of  the 
Court  of  Chancery,  upon  the  sole  ground  of  the  minority  of 
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the  yendor's  heirs,  but  he  assigns  this  as  one  of  the  reasons 
why  the  incumbrances  charged  on  the  land  cannot  be  removed 
by  them.  To  show,  however,  the  effect  of  infancy  upon  the 
disposition  of  the  purchase  money  in  England,  he  quotes  the 
following  from  Chitty's  EquUy  Dig.  Tit.  Infts,  p.  541:  "  The 
vendor  dying  intestate,  and  leaving  an  infant  heir,  the  purchase 
money  being  paid  into  court,  in  a  suit  for  a  speciBc  perform* 
ance  instituted  aAer  his  death,  mil  be  retcdned  until  the  heir 
attaine  twenty^ancj  and  eonveysJ*^  BuUoek  v$.  BuUocky  1  Jacob 
tc  Walker'8  Rep\  603. 

The  executor  of  the  vendor  is  not  permitted  to  handle  the 
purchase  money,  however  abundant  the  assets,  or  inexhausti- 
ble his  resources;  the  money  is  held  in  pledge,  until  the  heir 
attains  twenty-one,  and  conveys. 

Should  there  be  less  security  given  to  purchasers  in  Maty- 
land? 

The  executor  of  the  vendor  as  such,  has  no  right  to  the 
money  he  seeks  to  enforce  from  the  appellant ;  it  constitutes 
a  fund  specially  dedicated  to  specific  purposes,  and  until  the 
trust,  of  which  this  money  is  a  part,  is  executed  by  a  legally 
constituted  trustee,  competent  to  release  and  discharge  all 
paying  to  him,  and  to  give  a  ^^  quid  pro  quOj^^  for  what  he 
receives,  the  money  or  securities  for  it,  should  remain  in  the 
custody  of  the  law.  The  last  additional  point  presented  by 
the  appellee  is,  *^  that  the  legal  title  to  the  land  sold  to  com- 
plainant has  devolved  on  Oeorge  H.  Calverty  the  eldest  son 
and  beir,^'  who  has  conveyed  to  the  appellee  all  his  interest, 
and  therefore,  the  appellee  U  able  to  comtey  a  good  title  to  coin- 
plainant. 

The  act  of  1831,  ch.  311,  sec.  11,  is  referred  to  as  that 
which  conferred  the  legal  estate  in  the  lands  in  question  upon 
Oeorge  H.  Calvert,  the  eldest  son  and  heir-at-law  of  C^eorge 
Cahert,  the  original  trustee. 

The  act  as  quoted  by  the  appellee,  embraces  only  trustees 
^^  who  shall  be  seized  of  the  naked  legal  estate  therein,  with- 
out having  or  being  entitled  to  any  beneficial  interest  or  estate 
whatsoever  in  said  lands,^  &c  The  deed  of  Jtlre.  Daiffi* 
65  y.6 
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makes  George  Calvert  a  benejiciaryy  by  first  authorizing  him 
to  reimburse  himself  out  of  the  estate,  for  all  costs,  charges 
and  expenses,  incurred  in  the  contestation  of  said  will  and 
codicils  of  said  Cramphinj  (and  the  sum  of  $S0,000  paid  to 
the  grantor,  if  the  appellant  is  not  mistaken.)  The  right  to 
reimburse  himself  the  costs,  charges  and  expenses,  clearly  con- 
stituted something  more  than  a  naked  legal  estate  in  the  trustee, 
and  independently  of  the  codicil  of  Mr.  Cramphin^  which  de- 
clares George  Calvert  the  devisee  of  his  estate,  in  the  event  of 
the  legal  incapacity  of  the  other  legatees,  mast  exclude  this 
trust  from  the  operation  of  the  act  referred  to. 

Such  being  the  case,  the  legal  estate  would  descend,  pur- 
suant to  our  act  to  direct  descents,  upon  the  children  and 
descendants  of  the  original  trustee  generally. 

If,  however,  the  act  of  1831,  ch.  311,  sec.  11,  should  be 
held  to  include  the  present  trust  estate,  it  does  not  impair  the 
complainant's  right  to  insist,  that  the  purchase  money  shall  be 
applied  under  the  decree  of  the  court,  to  the  specific  purposes 
to  which  it  was  appropriated,  and  that  the  appellee  be  in  the 
mean  time  enjoined  from  enforcing  its  collection. 

The.  power  to  sell  and  convey  does  not  dispense  with  the 
obligation  on  the  purchaser  to  see  to  the  application  of  the 
purchase  money.     Vidie  Jitk.  on  TUleSy  London  EdU.  598, 599. 

Frick,  J.  delivered  the  opinion  of  this  court 
The  bill  charges  that  Thomas  Cramphin^  of  Montgomery 
County,  deceased,  devised  to  George  Caivert  and  his  heirs, 
his  real  estate,  to  be  sold  and  applied  to  certain  purposes,  ex- 
pressed in  his  will.  That  Elizabelh  DaviSy  who  claimed  as 
heir-at-law  of  Cramphin,  and  had  successfully  contested  the 
validity  of  the  will  and  its  codicils,  afterwards  compromised 
the  dispute  by  conveying  to  Caloerty  all  her  interest  in  the 
estate,  in  trust  to  provide,  in  the  first  instance,  for  the  payment 
of  a  large  sum  of  money  to  herself;  and  then  in  further  trust, 
for  the  purposes  expressed  in  CramplmCe  will.  The  terms 
creating  this  trust  are,  ^^  in  trust  to  hold,  apply  and  appropri- 
ate the  estates  hereby  granted,  or  in  case  of  the  sale  of  theO} 
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or  any  part  of  them,  the  said  proceeds,  to  and  for  the  same 
uses,  trusts,  purposes  and  objects  as  are  expressed  and  declared 
in  the  said  instruments  of  writing,  purporting  to  be  the  last  will 
and  testament,  and  codicils  thereto,  of  the  said  Thomas  Cram- 
pW«." 

In  the  month  of  August,  1837,  the  appellant  purchased  from 
Calvert^  a  part  of  the  land  thus  conveyed  to  him  for  the  sum 
of  $2,852,  for  which  be  executed  to  Calvert^  his  four  several 
single  bills,  payable  in  equal  instalments  in  one,  two,  three  and 
four  years  from  the  date.  Calvert  afterwards  died,  and  his 
executor,  Charles  B.  Calveri^  instituted  suits  at  law  on  three 
of  the  single  bills,  which  had  become  due,  and  recovered 
judgment  against  the  appellant  at  March  term,  1841,  in  Moni- 
gamery  County  Court,  which  judgment  was  afterwards  at  No- 
vember term,  1846,  revived,  and^./a.  issued  thereon.  In  the 
mean,  time,  the  fourth  and  last  instalment  of  the  purchase  money 
had  become  due. 

This  bill  is  hereupon  filed,  invoking  all  the  heirs  of  Oearge 
Cabert^  and  all  the  cestui  que  trusts  under  the  will  of  Cram- 
phin^  (many  of  whom  are  minors,)  as  defendants  praying  that 
the  executor  may  be  enjoined,  until  a  trustee  shall  be  appointed 
by  the  court,  to  receive  and  apply  the  whole  purchase  money, 
which  he  is  willing  to  pay  whenever  there  is  a  person  in  being 
competent  to  convey  the  land,  so  sold  by  George  Calvert^  in 
bis  life-time,  to  the  appellant 

The  answer  of  Charles  B.  Calvert^  the  executor,  admits  the 
purchase  made  by  the  appellant  upon  the  terms  mentioned  in 
the  bill,  and  the  recovery  of  the  judgment  on  the  three  instal* 
ments  of  the  purchase  money.  It  insists  that  the  title  to  the 
land,  which  is  unquestionable,  is  now  vested  in  the  beirs-at- 
law  of  George  Calvert^  and  that  the  appellant  has  had  sufficient 
time  to  obtain  from  them  a  conveyance  by  the  proper  proceed- 
ing in  equity. 

The  injunction  which,  in  the  first  instance,  was  issued  on  the 
filing  of  the  bill,  upon  coming  in  of  the  answer,  was  by  ^fder 
of  the  Chancellor,  dissolved, — and  from  this  order,  the  ti^^^^^ 
appeal  is  taken. 
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In  support  of  the  appeal,  the  appellant  contends,  that  the 
title  in  question  was  suspended  by  the  death  of  George  Cobeif, 
the  trustee,  or  vested  in  persons  incapable  of  making  the  coo- 
▼eyance ;  and  that  the  property  being  subject  to  limited  trusts, 
which  required  the  purchaser  to  look  to  the  application  of  the 
purchase  money,  there  was  no  hand  in  being  to  receive,  and 
to  which  be  could  safely  pay,  without  the  intervention  and 
appointment  of  a  trustee  by  a  Court  of  Chancery. 

It  has  long  been  a  general  rule  of  Chancery  practice,  that 
the  purchaser  shall  not  be  required  to  pay  bis  money  to  one 
who  is  not  competent  to  give  him  a  good  title  to  the  purchase. 
Where,  however,  there  is  such  person  competent  or  appointed 
to  receive  it,  and  give  a  discharge,  the  purchaser  is  not  genet- 
ally  required  to  see  to  the  application  of  the  money. 

'^  The  right  to  a  good  title  is  a  right,  not  growing  oat  of 
the  agreement  between  the  parties,  but  given  by  the  law ;  that 
as  the  purchaser  parts  with  good  money,  the  vendor  shall  give 
an  estate  with  a  clear  title.''  Atkinson  on  Tit.  379.  25  Im 
Ldbraryj  168. 

Is  there  in  the  case  before  us  such  a  person  competent  to 
convey,  and  to  give  the  discharge  for  the  purchase  money? 
It  is  affirmed  in  one  view  taken  by  the  appellee's  counsel,  that 
the  legal  estate  in  the  lands  descended  to  the  heirs-at-law  bonnd 
by  this  agreement  between  the  purchaser  and  the  original  trus- 
tee, while  the  bonds  in  question  devolved  upon  the  appellee 
as  executor, — and  being  at  his  death,  converted  into  personal 
estate  by  force  of  the  trust  to  ^^  George  Calvert^  his  heirs,  exe- 
cutors and  administrators,"  the  office  of  this  trust  devolved 
upon  his  executor. 

In  support  of  this  proposition,  Willis  on  Trustees^  page  56, 
is  cited.  The  doctrine  in  WiUis  is  thus  stated :  ^*  trusts,  when 
of  real  estate,  devolve  by  the  death  of  the  trustee  on  his  heir- 
at-law;  when  of  personalty,  they  vest  in  his  executor  or 
administrator;"  and  this,  of  course,  in  the  latter  clause,  is 
true,  where  the  trust  consists  of  personal  estate.  But  it  is 
neither  said  or  meant,  that  where  the  trust  is  originally  of  red 
estate,  and  in  part  executed  by  sale  from  the  original  trustee, 
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that  the  trust  can  become  personalty,  and  be  consummated 
by  the  executor.  All  the  authorities  agree,  that  when  the 
legal  estate  descends  to  the  heirs-at-laiv,  the  trust  is  transmit- 
ted with  it  For  if  otherwise,  on  the  death  of  every  trustee 
charged  with  the  sale  of  real  estate,  the  functions  of  the  trust, 
by  a  sale  in  his  life-time,  would  fall  into  separate  hands ;  the 
purchase  money  passing  into  the  hands  of  the  personal  repre- 
sentatives, not  as  assets,  but  as  a  trust  fund,  while  the  title 
descends  to  the  heirs«at-law. 

At  common  law,  on  the  decease  of  the  trustee,  the  estate 
will  descend  to  the  heir.  JLetotn  on  Trusts^  (242.)  24  Law  Lib. 
123.  Trusts  descend  to  the  heir  of  the  person  who  was  last 
entitled  to  them,  in  the  same  manner  as  legal  estates.  CruUe^ 
1  vol.  (485.) 

The  trust  thus  devolving  upon  the  heirs-at-law  of  Qeorge 
Calvert^  some  of  whom  are  minors,  can  the  purchaser  under 
this  trust,  safely  resort  to  the  usual  mode  of  obtaining  his 
conveyance,  without  seeing  at  the  same  time,  that  they  are 
capable  of  giving  him  a  full  discharge  ?  Is  the  law  so  clear, 
and  the  course  of  the  appellant  so  safe,  that  he  may  pay  his 
money  without  the  concurrence  of  those  beneficially  inter- 
ested ?  If  these  trusts  are  a  charge  upon  the  land  purchased, 
is  he  not  bound  to  see  it  satisfied  ?  The  will  and  codicils  of 
Thanuu  Cramphin^  which  are  revived  by  the  terms  of  the 
deed  from  Mrs.  DavUj  create  trusts  by  way  of  annuities  and 
pecuniary  bequests  to  the  parties  there  named,  which  are  ex- 
pressly charged  upon  the  lands  conveyed  by  her  to  Cahert^ 
and  would  seem  to  be  precisely  such  charges  as  the  purchaser 
IS  to  see  extinguished.  When  the  trusts  are  general,  as  for  the 
payment  of  debts  generally,  no  such  obligation  exists.  3  Sv^^ 
den,  97,  (152.)  But  if  for  the  payment  of  legacies  or  debts, 
which  are  scheduled  or  specified,  the  trust  being  defined  and 
limited,  equity  holds  it  reasonable,  that  the  purchaser  should 
see  to  the  application  of  the  money.     lUd^  98. 

In  equity,  the  party  beneficially  entitled  to  the  produce  oC 
the  estate — that  is  to  say,  the  cestui  que  trusts  of  the  pui^^^base 
money,  and  not  the  trustee  or  donee  of  the  power  of  ^wve^  ^ 
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considered  to  be  the  owner:  and  on  this  principle,  it  is  that  the 
purchaser  is  bound,  at  the  hazard  of  having  his  money  to  pay 
over  again,  to  pay  it  to  the  cestui  que  trustSj  or  see  that  it 
comes  to  his  hands;  or  in  other  words,  to  see  to  its  appli- 
cation.   Atkinson^  597. 

And  the  only  cases  in  which  it  would  appear  safe,  that  the 
purchaser  shall  not  look  to  the  application  of  his  money,  is 
where  the  trusts  are  undefined  and  general  in  their  nature; 
unless  the  trustee,  by  the  terms  of  the  deed  itself,  is  authorized 
to  give  a  receipt,  and  discharge  the  purchaser  from  seeing  to 
its  application.  Without  such  authority  or  clause  in  the  deed, 
where  the  trust  is  specific  and  limited,  the  rule  is  uncontro- 
verted,  that  the  purchaser  must  see  his  money  properly  applied. 
See  Atkinson,  598—600.  Many  of  the  trusts  in  the  will  of 
Cramphiny  are  of  this  character.  An  annuity  to  CaroUne 
Calvert  for  life; — pecuniary  legacies  to  Richard,  Ann  and 
Elizabeth  WHliams,  and  others.  And  whatever  may  be  the 
general  nature  and  character  of  the  other  provisions  and  trusts 
in  the  will,  these  are  suflScient  to  warn  the  purchaser  to  look 
for  the  proper  party,  on  whom  the  execution  of  them  devolves 
by  the  death  of  the  original  trustee.  Is  it  not  precisely  the 
case  where  recourse  must  be  had  to  the  Court  of  Chancery, 
to  see  that  a  competent  hand  is  appointed  to  receive  the  fund, 
and  discharge  the  specific  and  ulterior  provisions  of  this  trust? 

Suppose  that  George  Calvert  bad  died  before  this  sale  to 
the  appellant.  The  legal  estate  here  descends  to  all  bis  heirs. 
Could  the  execution  of  this  trust,  by  operation  of  law,  attach 
to  all  the  heirs  named  in  this  bill,  infants  and  others?  If  they 
take  in  the  same  character,  as  the  original  trustee,  is  such  a 
trust  susceptible  of  execution  by  all  the  heirs  ?  or  is  not  the 
interposition  of  a  court  of  equity,  indispensable  to  carry  out 
its  provisions,  by  the  hands  of  some  person  competent  to  con- 
vey  title  and  discharge  the  trusts  ? 

And  certainly  such  interposition  is  the  more  necessary  now, 
when  after  tite  sale,  it  is  sought  to  direct  the  whole  fund  into 
the  hands  of  the  executor,  as  competent  to  discharge  this  ex- 
tended trust,  while  every  separate  purchaser  is  required  io 
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resort  to  the  circuitous  process  in  equity,  against  all  the  heirs 
of  the  trustee  to  secure  their  title. 

The  appellant  has,  in  our  opinion,  adopted  the  safe  and  the 
true  course.  He  seeks  by  his  bill,  to  place  himself  in  the*  con- 
dition of  a  purchaser,  under  the  decree  of  a  Court  of  Chancery; 
and  by  bringing  the  cestui  que  trusts  into  court,  most  of  whom 
are  incompetent  to  convey,  to  obtain  his  title  by  the  interven- 
tion of  a  trustee  of  that  court  If  he  could  be  compelled  to 
pay  the  purchase  money  to  the  executor,  and  then  seek  his 
title  against  the  heirs,  while  it  was  doubtful,  under  the  circum- 
stances of  the  trust,  whether  they  were  the  proper  parties  to 
convey,  it  would  be  a  case  of  severe  injustice  and  hardship. 
He  ought  not  to  be  required  to  incur  the  costs  of  such  pro- 
ceeding against  absent  defendants  and  infants,  for  which  he  may 
never  be  reimbursed,  and  the  very  question  at  issue  is  whether 
they  are  competent  to  convey.  It  has  been  argued,  and  is  one 
of  the  points  made  by  the  counsel  of  the  appellee,  that  the 
title  in  this  case  devohred  on  George  H,  Calvert^  the  eldest  son 
and  heir-at-law,  under  the  act  of  18S1,  in  conformity  with  the 
doctrine  of  the  common  law,  in  relation  to  trust;  and  that 
Oearge  H.  Calvert^  having  conveyed  all  his  interest  to  the 
appellee,  he  is  the  competent  and  proper  party  to  convey  the 
title  to  the  appellant. 

We  shall  hereafter  shew  that  the  act  of  1831,  does  not 
reach  this  ca^e.  And  yet  this  is  one  of  the  alternatives  of  title, 
which  the  appellee  offers,  while  the  other  is  represented  to  be 
in  the  heirs,  conformable  to  the  act  of  descents.  If  the  title  is 
not,  strictly  speaking,  doubtful,  it  is,  at  least,  admitted,  that  it 
was  questionable,  on  whom  it  devolved  at  the  death  of  the 
original  trustee.  And  was  the  vendee,  in  such  case,  to  make 
the  selection,  at  his  own  hazard;  first  to  pay  his  money  and 
then  to  grope  through  these  multiplied  trusts  in  search  of  his 
title  ?  This  was  not  his  affair,  and  he  was  therefore  right,  in 
withholding  the  payment,  until  the  beneficiaries  under  the 
trusts,  presented  the  hand  indisputably  entitled  to  receive  it. 
And  when  attempted  to  be  enforced  at  law,  it  was  his  only 
resource,  to  seek  his  present  remedy  and  protection  in  ^b^* 
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eery.  The  bill  does  not  impeach  the  title  of  his  vendor,  bot 
alleges  that  it  has  devolved  on  his  heirs-at-law,  or  some  olhar 
person^  so  that  he  cannot  obtain  a  conveyance,  without  the  aid 
of  the  court.  He  avers  his  willingness  to  pay  the  purchase 
money,  as  soon  as  the  hand  is  in  being  to  receive  it ;  and  in 
the  opinion  of  this  court,  has  made  out  a  good  case  for  the  in- 
terposition of  the  Chancellor. 

This  view  of  the  case  is  a  sufficient  answer  to  the  further 
objection,  that  the  appellant,  by  his  own  delay,  has  waived  his 
right  to  object,  that  being  in  possession  of  the  premises,  ever 
since  his  purchase,  he  has  no  equity  now  to  stay  the  payment, 
on  pretence  of  difficulty  in  obtaining  a  conveyance,  and  that 
whatever  right  to  equitable  interposition  may  once  have  ex* 
isted,  he  has  forfeited  by  his  own  negligence.  If  by  the  death 
of  George  Calvert^  the  trust  devolved  upon  those  who  were 
incapable  to  perform  its  functions,  he  is  not  required  to  pro- 
ceed, at  his  risk  and  cost,  to  unite  the  office  and  estate  in  ano- 
ther trustee  competent  to  execute  the  trusts  and  convey  the 
estate.  Upon  payment  of  his  purchase  money,  he  was  entitled 
to  an  indisputable  legal  title.  The  heir  at  common  law,  who 
it  is  said  takes  the  estate  and  the  trust  under  the  act  of  18S1, 
conveyed  Uie  title  supposed  to  be  in  him,  to  Charles  B.  Cabert, 
the  executor  and  appellee.  Suppose  the  appellant  to  have  paid 
either,  and  taken  his  conveyance,  would  it  not  be  just  matter 
of  complaint  that  he  should,  at  his  own  cost,  afterwards  be 
turned  over  to  perfect  his  title,  from  the  heirs-at-law,  or  the 
cestui  que  trusts  ?  When  his  resort  was  not  clear  and  adequate 
he  could  only  fortify  himself,  by  withholding  the  ^  purchase 
money,  more  especially,  where  it  became  his  duty  to  secure  its 
proper  application.  In  this  respect  the  delay  is  not  Ihiffy\ 
for  if  he  had  been  ready  to  pay  the  whole  purchase  money, 
there  was  none  competent  to  give  him  a  discharge.  In  satis- 
fying the  bonds  he  had  no  assurance  that  the  money  would  not 
be  applied  by  the  executors  as  assets  of  the  estate  of  George 
Calvert.  In  procrastinating  the  payment  and  holding  out  against 
the  judgment  of  the  executor,  he  might,  without  presuming  too 
far,  have  supposed  proceedings  to  have  been  instituted  at  tbe 
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same  time,  to  supply  the  place  of  the  original  trustee.  The 
heirs  of  Cah&rt  were  themselves  ulterior  beneficiaries  under 
the  will  of  Crampkirij  and  they  and  the  legatees,  might  well  be 
supposed  to  have  applied  at  the  proper  forum  to  revive  the 
hand  required  to  execute  these  trusts.  The  laches  therefore 
have  not  been  entirely  on  the  side  of  the  appellant.  Nor  has 
any  serious  injury  resulted  to  the  parties  in  interest,  by  delay- 
ing until  the  means  of  perfecting  the  title  should  be  matured 
by  them,  because,  as  is  properly  said  by  the  appellant's  counsel, 
the  property  being  bound  for  the  amount,  as  well  as  the  sure- 
'ties  on  the  bonds  given  for  the  purchase  money,  the  delay  is 
compensated  by  the  payment  of  interest. 

The  act  of  1831,  ch.  311,  sec.  1 1,  has  been  referred  to  as 
conferring  upon  Qearge  Caltert^  the  eldest  son  and  heir-at-law, 
the  legal  estate  in  the  lands  in  question;  thus  disposing  of  the 
whole  subject  before  the  court,  and  relieving  all  difficulty  be- 
tween the  parties,  by  furnishing  the  proper  Hand  to  execute  the 
conveyance  and  receive  the  purchase  money. 

Naked  trusts,  when  the  trustee  has  the  legal  title  without  any 
beneficial  interest  in  the  trust  under  this  act  of  1831,  are  made 
to  descend  as  at  common  law.  The  words  of  the  act  are, 
^^trustees  who  shall  be  seized  of  the  naked  legal  estate  therein, 
without  having,  or  being  entitled  to  any  beneficial  interest  or 
estate  whatsoever  in  the  lands."  Is  not  George  Calvert^  in 
every  sense,  a  beneficiary  under  the  deed  of  Mrs,  Dams  ? 

He  is  first  to  reimburse  himself  out  of  the  estate,  the  costs, 
charges,  and  expenses  incurred  by  him  in  contesting  the  will 
and  codicils  of  Cramphifiy  and  the  last  codicil  of  the  will  pro- 
vides, that  if  the  previous  trusts  created  by  the  instrument  ' 
fail  to  take  effect,  then  the  estate  is  to  devolve  upon  Oeorge 
Cahert  as  devisee.  The  right  to  reimburse  himself,  the  heavy 
costs  and  charges  incurred  in  the  attempt  to  sustain  the  will  of 
Cramphin  out  of  the  very  trust  in  his  hands,  must  clearly  bring 
this  case  within  the  exception  of  the  act  of  1831. 

But  when  the  ulterior  limitation  in  her  favor,  which  confers 
upon  him  the  whole  estate,  upon  the  possibility  that  the  other  \ 

trusts  may  fail,  is  superadded,  it  is  clearly  such  a  b^v^e^^^^  I 

66        V.6 


522  CASES  IN  THE  COURT  OF  APPEALS 

Dttfiy  v$.  Calvert.— 1848. 

interest,  as  seems  to  have  been  expressly  in  view,  and  mast 
exclude  this  trust  from  the  operation  of  the  act  referred  to. 
This  being  the  case,  the  trust  estates  have  here  descended  to 
the  heirs  of  the  trustee  by  the  act  to  direct  descents.  Some 
of  these  heirs,  as  infants,  are  legally  incompetent  to  convey, 
and  even  if  the  aid  of  a  court  of  equity  was  invoked  for  this 
purpose,  die  title  obtained  by  such  proceeding,  would  not  dis- 
charge the  purchaser  from  looking  to  the  application  of  the 
purchase  money.  In  this  view  of  the  case,  the  cestui  que  trusts 
are  necessary  parties  to  any  proceeding,  which  looks  to  a 
conveyance  to  the  appellant.  Any  attempt  to  enforce  the  pay- 
ment of  the  purchase  money,  without  such  assurance  of  title, 
was  properly  met  by  the  appellant,  in  bringing  before  the 
court  all  the  parties  in  interest  and  estate,  united,  seeking  to 
enjoin  them,  until  a  trustee  should  be  substituted  for  the  origi- 
nal trustee,  to  receive  and  apply  the  purchase  money,  and 
convey  the  lands  sold  to  the  purchaser.  If  this  application  bad 
been  made  by  the  appellant  upon  the  three  instalments  alone, 
upon  which  judgments  had  passed,  and  before  the  last  instal- 
ment became  due,  the  Chancellor  would  have  been  right  in 
dissolving  the  injunction ;  because,  until  the  fourth  instalment 
was  due,  the  appellant  could  have  no  claim  to  a  conveyance  of 
the  lands.  But  the  whole  purchase  money  having  decome  due 
at  the  filing  of  the  bill,  and  the  appellant  being  willing  to  pay, 
upon  receiving  such  discharge  and  conveyance  as  he  is  entitled 
to,  it  becomes  necessary  that  time  should  be  allowed,  and  the 
proper  steps  be  taken  to  bring  in  the  parties  to  the  bill. 

The  order  of  the  Chancellor  is,  therefore,  reversed,  and  the 
injunction  continued  in  force.  And  that  such  proceedings  may 
be  there  had,  as  are  in  conformity  with  the  principles  expressed 
in  this  decision,  the  cause  is  remanded  to  the  Court  of  Chancery. 

DECREE  BEVEBSED   AND  CAUSE  REMANDED. 
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See  CouBT  of  Chan csrt,  6. 

ACTS  OF  ASSEMBLY. 

1745,  ch.  9.      ImprovemeDts  oat  of  th«  Water,  161. 
1752,  ch.  1.      Prohibiting  ManumissioQ  of  Slaves,  821. 
1773,  ch.  4.      Survey  of  BaUimore  City,  129. 

1784,  ch.  89.    Survey  of  Additions  to  BaUimore.  City,  129. 

1785,  ch.  72.    En]ar^ng  Power  of  Chancery  Court,  300. 

1795,  ch.  56.    Attachment  to  Compel  Appearance,  861.    • 

1796,  ch.  67.    To  Prevent  Importation  of  Negroes,  299. 

1798,  ch.  101 — Sub  ch.  12,  sec.  6.  Appraisement  of  Deceased's  Pro- 
perty, 286. 

1796,  ch.  101 — Sub  ch.  8,  sec.  18.  Conduct  of  Executors  and  Adminis- 
trators relative  to  Paying  Debts,  430. 

1796,  ch.  101— Sub  ch.  2,  sec.  12.    Proving  Wills  of  Personal  Property,  469. 

1804>  ch.  61.    Incorporating  Fanners  Bank  of  Maryland,  56. 

1817,  ch.  148.    Taxes  in  BaUimore  Confirmed,  391. 

1818,  ch.  204.    Appeals  from  Orphans  Courts,  471. 

1823,  ch.  131,  sec.  2.   Claimants  neglecting  to  bring  in  their  Accounts,  430. 
1825,  ch.  35.    Blank  Endorsements,  190. 

1825,  ch.  117.    Jurisdiction  of  Court  of  Appeals,  352. 

1826,  ch.  123.    Charter  of  the  BaUimore  and  Ohio  Rail  Road  Co.,  288. 
1881,  ch.  811,  sec.  11.    Descent  of  Legal  Estate,  487. 

1881,  ch.  815,  sec.  10.    Power  of  Executor  to  sell  Real  Estate,  834. 

1835,  ch.  846,  880.    Injunction,— Appeal,  422. 

1835,  ch.  380.    Appeals  from  Courts  of  Equity,  97. 

1885,  ch.  895,  sec  9.  Guarantee  to  State  on  Subscriptions  to  Internal  Im- 
provements, 364. 

1835,  ch.  395,  sec.  15.    Tax  Laws,  297. 

1838,  ch.  205.    Mechanics  Lien  Law,  27,  28. 

1838,  ch.  226.    Opening  Streets  in  City  of  BaUimore^  Damages,  &c.,  891- 

1888,  ch.  886.    Guarantee  to  State  on  Subscriptions  to  Internal  liQprove- 

ments  not  Impaired  by,  884. 

1841,  ch.  28.    Tax  on  Bank  Stock,  288. 
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1844,  ch.  187.    Tax  on  Trustees'  Commission,  454. 

1844,  ch.  287.    Tax  on  Legacies,  888. 

1845,  ch.  166.    Trustees*  Bond,  484. 

See  Construction  of  Acts  and  Statutes. 

ADMINISTRATOR. 

See  Executors  and  Administrators. 

ADMISSIONS. 

See  Evidence,  19,  21. 

AGENT. 

1.  A  plain  tiff  ought  not  to  disavow  the  act  of  his  agent,  in  an  action  brought 
to  enforce  the  contract  made  by  such  agent.    Swaiara  Rail-road  Co» 

m 

vt.  Brune,  42. 
See  Assumpsit,  5,  7. 

AGREEMENT. 
See  Contract. 

ANSWER  IN  CHANCERY. 
See  Evidence,  88. 

APPEAL. 

See  Construction  of  Statutes,  2. 

Practice  in  the  Court  of  Appeals. 

APPLICATION  OF  PAYMENTS. 

1.  Where  a  creditor  has  two  claims  against  his  debtor,  and  a  payment  made 

was  designed  to  be  on  account  of  one,  but  was  credited  in  fact  to  the 
other,  with  the  consent  of  the  debtor,  he  cannot  afterwards,  in  the 
absence  of  any  agreement  to  change  the  application  of  the  money, 
insist,  there  was  error  in  the  credit.    Dortey  vs,  Wayman^  59. 

2.  Where  a  party  voluntarily  pays  money,  not  being  ignorant  of  the  facts 

on  which  his  liability  depended  or  was  asserted,  though  the  demand  is 
invalid,  he  cannot  claim  to  apply  such  payment  to  another  demand 
which  his  creditor  has  against  him.    lb, 

ASSETS. 

See  Executor  and  Administrator. 
Marsha  LLiNO  of  Assets. 

ASSIGNMENT,  ASSIGNOR  AND  ASSIGNEE. 

1.  A.  devised  the  dividends  in  certain  bank  stock  to  his  widow  for  life, 
with  remainder  to  his  children,  and  appointed  D.,  one  of  his  sons, 
executor.  He  assented  to  the  bequest,  paid  the  dividends  to  his  mother, 
and  assigned  his  interest  to  /.  Before  the  assignment,  D.  was  indebted 
to  the  bank.  The  stock  remained  in  the  name  of  the  testator,  alter 
the  widow's  death.  The  assignee,  /.,  applied  to  the  bank  to  permit 
D.  to  transfer  the  stock  assigned  to  him.  The  debt  of  D.  not  being 
paid,  the  bank  refused.  HM,  that  as  by  the  charter  of  this  bank,  all 
debts  actually  due  to  it  by  a  stockholder  offering  to  transfer,  must  be 
discharged  before  such  transfer  be  made,  the  bank  was  not  obliged  in 
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this  case  to  permit  the  transfer.  Farmen  Bank  of  Maryland  vf .  IgU- 
hart,  50. 

3.  The  aasignee  of  D.  was  precisely  in  the  predicament  of  his  assignor, 

under  whom  he  claimed  as  legatee.    lb, 
8.  Dealing  with  a  stockholder  of  a  hank,  with  reference  to  its  stock,  a  pur- 
chaser takes  an  equitahle  assignment,  suhject  to  the  rights  of  the  hank 
under  its  charter,  of  which  the  assignee  is  bound  to  take  notice.    76. 

4.  That  this  was  a  case  in  which  the  legal  title  to  the  stock,  which  other- 

wise would  have  been  in  the  executor,  had  become  extinguished  by 
his  consent  to  the  legacy,  and  vested  in  the  legatee,  D.,  and  where  the 
assignee  claimed  not  of  the  executor,  but  of  the  legatee,    lb. 

ASSUMPSIT. 

1.  A  party  cannot  recover  money,  voluntarily  paid,  with  a  full  knowledge 

of  all  the  facts,  although  no  obligation  to  make  such  payment  existed. 
BaUimore  if  Susquehanna  R,  R,  €b.  vt,  Faunce  tf  PoMtmore,  08. 

2.  A  party  making  a  payment  in  the  mistaken  belief,  that  the  sum  paid 

was  the  true  balance  appearing  due  from  an  account  before  him,  and 
not  noticing  a  deduction  therefrom,  paid  a  larger  sum  than  he  in- 
tended, may  recover  the  excess.    Jb, 
8.  A  payment  cannot  well  be  said  to  be  voluntary  when  it  is  made  in  con- 
sequence alone  of  a  false  view  of  the  facts.    lb, 

4.  The  subsequent  discovery  of  the  error  destroys  the  whole  basis  of  the 

agreement,  and  the  parties  are  restored  to  their  original  condition  and 
rights.    lb. 

5.  Where  the  agent  of  a  rail-road  company  agreed  to  pay  only  what  the 

engineer  of  the  company  certified,  and  supposed  he  was  paying  no 
more,  while  in  fact  he  did  pay  more  to  a  contractor,  the  company 
may  recover  the  sum  erroneously  paid.    lb. 

6.  In  an  action  for  money  had  and  received,  any  thing  received  by  the 

defendant  as  money,  will  entitle  the  plaintiff  to  recover ;  as  a  bond,  a 
note,  a  credit  in  account,  land  received  and  acknowledged  as  money, 
and  a  mixed,  erroneous,  payment  of  legal  and  illegal  notes — there 
being  circumstances  to  show  that  the  defendant  received  money  for 
the  illegal  notes.    Jb. 

7.  Where  the  defendant's  claim  was  (2,486  10,  and  his  agent  intending 

to  pay  that  sum,  erroneously  and  unconsciously  paid  $8,806  10,  which 
payment  was  made  up  of  $1,006  in  small  notes  illegally  issued  by  the 
plaintiff,  and  $2,800  10  in  current  money,  the  defendant  received  the 
whole  as  money,  and  upon  immediate  demand,  refused  to  return  the 
small  notes,  or  the  over  payment  In  an  action  for  money  had  and 
received,  the  plaintiff  may  show  the  error;  the  defendant  cannot 
defend  himself  upon  the  ground  that  the  small  notes  were  illegally 
issued.    lb. 

8.  The  Board  of  Directors  of  the  BaUimore  and  Ohio  Rail-road  Compamf 

having  applied  $146,816  of  the  net  revenue  of  the  Company  for  the 
year  1846,  to  the  re-construction  of  the  road  between  Uarpir'i  Ferry 
and  Baltimore,  and  for  machinery  and  other  purposes,  leaving  a  cash 
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balaDce  of  only  (90,604,  and  designing  to  reimbone  tbe  stockholden 
for  the  amount  so  applied.  In  NoTember,  1846,  declared  a  dividend  of 
three  dollars  per  share,  payable  on  and  after  the  20th  of  that  month, 
as  follows :  to  all  stockholders  of  less  than  fifty  shares,  cash ;  to  all  of 
fifty  shares  and  over,  one  dollar  per  share  in  cash,  and  two  dollaia  per 
share  in  the  Company's  bonds,  bearing  interest,  payable  qnarteriy, 
and  redeemable  in  twenty  years,  and  dellTerable  to  the  stockholders 
at  the  office  of  the  Company.     The  State  being  a  stockholder  to  the 
amount  of  five  thousand  shares,  refused  to  receive  the  dividend  as 
declared  by  the  Company,  and  instituted  an  action  of  aum^U,  to 
recover  the  amount  of  three  per  cent,  in  money.    Held, 
That  the  State  was  not  bound  to  receive  these  bonds,  (though  if  ac- 
cepted, they  would  have  been  valid  in  her  hands,)  but  might  treat 
the  dividend,  so  far  as  it  proposed  their  delivery,  as  illegal, — and 
she  has  a  remedy  commensurate  with  the  injuiy  thereby  sustained, 
but  not  in  the  form  of  an  action  of  general  indebUatus  eutmqml. 
The  StaU  vs,  BaU.  tf  Ohio  R,  Ji.  Go.,  863. 
9.  By  instituting  this  form  of  action,  the  State  affirmed  the  dividend,  and 
must  take  it  as  it  is.    Hence,  she  cannot  recover  the  |^15,000  in  this 
suit,  because  the  dividend  declared  did  not  profess  to  be  a  dividend  to 
that  extent  in  money.    lb. 

10.  The  relation  of  trustee  and  cestui  que  tntat  exists  in  a  qualified  sense, 

as  between  the  directors  and  the  stockholders,  and  the  funds  in  the 
hands  of  the  former  in  which  the  latter  have  an  interest,  cannot  be 
sued  for  in  this  form  of  action,  unless  a  dividend  has  been  declared.  lb. 

11.  There  can  be  no  recoveiy  in  this  case  of  the  $6,000,  which  was  the 

amount  of  the  cash  dividend  payable  to  the  State,  there  having  been  no 
demand  for  payment  thereof,  either  of  the  Company,  or  its  authorized 
agents;  such  previous  demand  being  clearly  necessaiy  to  maintain 
this  suit    lb, 

12.  The  defendant,  with  others,  signed  an  instrument  of  writing,  promising 

to  pay  the  President  and  Managere  of  ike  8.  and  G.  &  RaU-^road  Cb. 
the  sum  of  $60  for  eveiy  share  of  stock  set  opposite  to  their  respective 
names,  in  sach  manner,  &c.  as  should  be  determined  by  the  said  P. 
and  Jtf.,  pursuant  to  an  act  of  the  General  Assembly  of  Pemuyhnia. 
A  verdict  was  taken  for  the  plaintiff  for  the  value  of  shares  subscribed 
for  by  the  defendant,  subject  to  the  opinion  of  the  Court,  upon  a 
statement  of  facts,  with  an  agreement  that  the  court  might  make  such 
inferences  from  the  facts,  as  a  jury  might.  At  the  time  of  the  sub- 
scription it  was  admitted  by  the  statement,  that  the  committee,  who 
obtained  it,  represented  to  the  defendant  that  T.  W.  Canal  aio€k  would 
be  taken  at  par  for  any  subscriptions  to  the  Rail^road  Co.  The  de- 
fendants resided  in  Maryland^  and  were  ready  to  pay  in  Canal  stock. 
Heldt  that  an  action  for  money  had  and  received  could  not  be  main- 
tained. Swatara  R.  R.  Co.  v$.  BnuM,  41. 
18.  A  plaintiff  cannot  recover  in  atewsyifl  against  his  own  representation. 
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upon  a  promise,  the  inducement  to  make  which  was  founded  upon 
such  representation.    lb. 
See  Contract. 

Voluntary  Payment. 

ATTACHMENT. 

Our  attachment  laws  do  not  ezpresslj  authorize  a  claimant  of  property 
to  appear  to  an  attachment;  yet  claimants  are  permitted  to  inter- 
pose their  claim  against  a  judgment  of  condemnation.  Carton  vi. 
WhUe,  17. 

ATTACHMENT  TO  COMPEL  APPEARANCE. 

Arrears  of  rent  due  a  landlord,  of  which  the  sheriff  had  notice  by  a  due 
warrant  of  distress,  before  sale,  cannot  be  retained  for  the  use  of 
such  landlord,  by  such  sherifT,  out  of  the  proceeds  of  the  goods  of  a 
stranger  levied  upon,  while,  on  the  demised  premises,  under  a  writ  of 
attachment,  to  compel  an  appearance  at  law,  the  same  goods  having 
been  duly  condemned,  and  afterwards  sold  by  fieri  faeiat,  under  the 
judgment  of  condemnation.    Fisher  et  al.  ve,  Johnson,  S54. 

ATTORNEY  AT  LAW. 
See  Evidence,  5,  6. 

BALTIMORE  AND  OHIO  R.  R.  CO. 
See  Corporations. 

BANKS. 

1.  ji,  devised  the  dividends  in  certain  bank  stock  to  his  widow  for  life, 

with  remainder  to  his  children,  and  appointed  D,  one  of  his  sons,  exe- 
cutor. He  assented  to  the  bequest,  paid  the  dividends  to  his  mother, 
and  assigned  his  interest  to  /.  Before  the  assignment,  2).  was 
indebted  to  the  bank.  The  stock  remained  in  the  name  of  the 
testator,  after  the  widow's  death.  The  assignee,  /.,  applied  to  the 
bank  to  permit  2).  to  transfer  the  stock  assigned  to  him.  The  debt 
of  JD.  not  being  paid,  the  bank  refused.  Held,  that  as  by  the  charter 
of  this  bank,  all  debts  actually  due  to  it  by  a  stockholder  offering  to 
transfer,  must  be  discharged  before  such  transfer  be  made,  the  bank 
was  not  obliged  in  this  case  to  permit  the  transfer.  Farmers  Bank  of 
Maryland  vs,  Iglehart,  50. 

2.  Dealing  with  a  stockholder  of  a  bank,  with  reference  to  its  stock,  a  pur- 

chaser takes  an  equitable  assignment,  subject  to  the  rights  of  the  bank 
under  its  charter,  of  which  the  assignee  is  bound  to  take  notice.    lb, 

9,  That  this  was  a  case  in  which  the  legal  title  to  the  stock,  which  other- 
wise would  have  been  in  the  executor,  had  become  extinguished  by 
his  consent  to  the  legacy,  and  vested  in  the  legatee,  2).,  and  where 
the  assignee  claimed  not  of  the  executor,  but  of  the  legatee.    lb, 

4.  Where  the  debt  due  a  bank,  which,  by  its  charter,  is  not  bound  to  permit 
a  transfer  of  its  debtor's  stock,  until  his  debts  are  paid,  is  barred  by 
limitations  at  law,  it  does  not  lose  its  lien  on  the  stock.    The  debt 
is  not  extinguished,  though  its  remedy  may  be  barred,  and  the  ^^ 
follows  the  debt.    lb. 


/ 
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5.  If  the  debt  were  extinguished,  the  lien  would  be  lost    lb. 

See  COBPOEATIONS. 

Taxes. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  C.  drew  a  bill  of  exchange  on  B.  payable  ninety  days  after  date,  en- 
dorsed by  W.  in  blank.  It  was  negotiated  with  P.  who  endorsed  it 
specially  to  D.  On  presentation  for  acceptance,  it  was  refused,  pro- 
tested, and  returned  by  2>.  to  P.  when  the  latter  erased  bis  special 
endorsement,  and  re-transmitted  the  bill  to  D.  who  sued  W,  upon  bis 
endorsement.  The  defendant,  in  support  of  bis  defence,  had  prored 
by  P.  the  erasure  of  his  endorsement ;  and  the  plaintiff  then  proposed 
to  ask  him  to  state  the  reasons  which  induced  him  to  strike  it  out. 
This  the  County  Court  refused  to  sanction.  Held,  there  was  no 
good  reak^n  for  the  refusal,  unless  it  be  that  the  fact  of  the  erasure, 
as  proved  by  the  defendant,  could  not  prejudice  the  plaintifi.  If 
it  had  been  of  any  importance  to  know  why  the  erasure  had  been 
made,  it  must  have  been  reasonable  to  permit  the  witness  to  8tat« 
when,  why,  and  under  what  circumstances,  it  was  made.  Burdbayer 
if  Adams  vt.  WhiUjbrd,  1. 

2.  Upon  the  return  of  a  bill  of  exchange,  drawn  at  BaUimare,  upon  a 
house  at  Charleeton,  8.  C,  protested  for  non-acceptance,  which  had 
been  endorsed  generally  by  the  payee,  the  holder  in  Baltimore  struck 
out  his  special  endorsement,  and  by  letter  transmitted  it  to  tbe 
plaintifis,  residents  in  Charlestcn,  and  claimed  the  amount  of  the 
bill  from  them,  informing  them  it  had  been  charged  to  their  account, 
and  he  expected  a  credit  for  it.  Heldy  that  in  an  action  by  tbe  house 
at  Charleelon,  against  the  payee  and  endorser  of  the  bill,  this  letter* 
in  connection  with  parol  pfoof  in  the  cause,  was  evidence  to  show 
the  right  of  the  plaintiffs  to  institute  the  action.    lb. 

8.  In  a  case  where  the  plaintiff's  right  to  sue  upon  a  bill  of  exchange  was 
denied,  he  may  prove  its  delivery  to  counsel,  and  the  (act  of  his  coun- 
sel's possession,  for  the  purpose  of  the  suit,  when  the  action  was 
commenced.    lb, 

4.  When  the  day  on  which  notice  of  protest  ought  to  have  been  given,  is 
Sunday,  it  is  sufficient  to  serve  it  on  the  next  day.    lb. 

6.  Where  three  parties  were  responsible  as  sureties  upon  a  promissoiy 
note,  and  upon  a  difference  arising  as  to  tbe  extent  of  their  several 
liabilities,  it  was  agreed  that  the  note  should  be  renewed— one  being 
maker,  and  the  two  others  endorsers ;  the  latter  endorser  being  security 
for  the  first  The  executor  of  the  maker  having  paid  the  note,  omitted 
to  present  his  claim  to  such  last  endorser  until  the  estate  of  the 
fird  endorser,  which  was  amply  sufficient  to  pay  his  liability,  was 
settled  up ;  and  when  no  recourse  could  be  had  against  it. — Held,  that 
the  latter  endorser  was  discharged.    Doreey  oi.  Waigman,  69. 

6.  The  last  endorser  on  a  promissoiy  note,  who  was  the  security  for  a 
prior  endorser,  does  not  lose  his  claim  against  his  immediate  principal, 
by  continuing  to  endorse  renewals  of  the  note,  which  lell  due  after 
his  principal's  death.    lb. 
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BILLS  OF  EXCHANGE  AND  PROMISSORT  fiOTEB^Ckmikmd. 

7.  V.  Sf  D.  sued  S.,  and  declared  against  him  as  maker  of  a  note,  and 

upon  the  common  counts.  The  note  was  signed  by  N.  if  M.,  paya- 
ble to  the  plaintiffi,  or  order,  and  across  the  back  of  it,  S.  had  written 
his  signature  in  blank.  The  plaintiffi  proved  that  the  signatore,  N, 
'  if  M.,  was  written  by  5.,  and  that  he  was  a  partner  of  that  firm. 
The  note  was  given  for  a  balance  due  by  N.  if  M.  to  the  plaintiffs, 
upon  their  request,  who  bad  asked  for  the  note  endorsed  by  8,  The 
defendant  proved  that  he  was  not  the  partner  of  N,  if  M.,  but  their 
agent,  and  the  plaintifi  knew  it.  The  plaintifi  prayed  the  County 
Court  to  instruct  the  jury,  that  if  they  believe  that  the  name  of  S, 
was  written  by  him  on  the  back  of  the  note  at  the  time  it  was  signed 
by  N.  if  M.,  or  shortly  afterwards — that  then  the  defendant,  even  if 
he  were  not  a  member  of  the  firm  of  N.ifM.ia  liable  in  this  action, 
and  the  plaintifl^  entitled  to  recover,  which  was  granted,  and  affirmed 
upon  appeal.    SvlUpon  v$,  VxalUit  if  Demptey,  181. 

8.  The  defendant  5.  then  prayed  for  an  instruction,  that  if  the  jury  should 

believe  that  the  plaintiff  solicited  the  note  from  Jff,  if  if.,  to  be  en- 
dorsed by  8,,  and  that  he  was  authorized  by  N,  if  M.  to  sign  their 
names  to  such  note,  and  after  writing  his  own  name  on  the  back  of 
said  note,  to  send  the  same  to  the  plaiutifib ;  and  that  8,  did  sign  the 
name  of  iV.  4r  Af.  to  said  note,  and  wrote  his  name  on  the  back  of  the 
same  as  endorser,  as  requested  by  the  plaintiA, — ^that  then  the  jury 
cannot  find  for  the  plaintiffs,  as  the  defendant's  liability  is  not  that 
of  a  maker  of  said  note.  The  County  Court  refused  said  prayer, 
which  was  affirmed  upon  appeal.    lb. 

9.  Upon  the  back  of  the  note  of  N,  if  if.,  payable  to  V,  if  D,m  order, 

8.  wrote  his  name  generally.  Held,  that  he  was  liable  to  F.  jr  D>  as 
maker.    lb, 

10.  An  unaccepted  draft,  drawn  by  a  tkhrd  party  upon  tifiurth,  was  endorsed 

by  a  debtor  to  his  creditor  on  account  of  a  precedent  debt ; — accept- 
ance was  refused,  and  notice  given  to  the  drawer  by  the  holder- 
hut  notice  was  not  given  to  the  debtor  endorser  for  some  months 
after  such  refusal.  In  an  action  by  the  creditor  against  the  debtor 
to  recover  his  precedent  debt,  the  defendant  cannot  defeat  the  action 
to  the  amount  of  the  draft,  by  insisting  that  the  holder  should  have 
sued  the  drawee,  who  had  funds  of  the  drawer  at  the  time  of  the  pre- 
sentation of  the  draft — the  drawer  being  sued  by  the  creditor,  who  still 
retained  the  draft    Brooki  vs,  Elgin,  254. 

11.  Refusal  to  accept  or  pay  a  draft,  established  by  oral  proof,  is  a  question 

of  fi^t ;  whether  notice  of  such  refusal  was  given  within  a  reasonable 
time,  is  a  question  of  law.    76. 

12.  Whether  an  assignee  of  a  draft,  delivered  and  received  on  account  of  a 

precedent  debt,  has  or  has  not  used  due  diligence  in  endeavoring 
to  recover  the  sum  assigned  to  him,  from  parties  on  the  draft  lial>U 
to  the  assignor,  is  a  question  of  law.    lb, 

BILL  OF  REVIVOR. 

See  Limitation  of  Actions. 

67  V.6 


/ 
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BOND. 

See  Guardian  and  Ward. 

CALLS. 

See  Ejectment. 

CASES  OVERRULED  OR  EXPLAINED. 

1.  In  Mdrem  vs.  Scotton,  2  Bland,  643,  it  was  decided,  "that  if  a  trustee 

directed  to  sell  by  decree  at  a  public  sale,  sell,  at  private  sale,  the 
sale  will  be  confirmed,  if  satisfactory  reasons  are  given  for  so  doing, 
and  no  objection  U  made,**  These  latter  words  mean  objectiom  of 
iufficient  force,  to  outweigh  the  reasons  given  by  the  trustee  for  devi- 
ating from  the  terms  of  the  decree.  Cfunninghani  et  al,  «t.  ScUcy 
et  al,  207. 

2.  In  8  Howard*9  Rep.  138,  the  Supreme  Court  ofUie  United  Staiet  say  of  a 

franchise  for  banldng  when  bought,  "the  price  is  paid  lor  the  use 
of  the  privilege  whilst  it  lasts,  and  any  tax  upon  it  would  substantially 
be  an  addition  to  the  price.*'  If  by  this  was  meant  a  tpeeial  UgtelaUve 
charge  or  imposiiion  upon  the  franchise,  the  correctness  of  the  principle 
could  not  be  denied ;  and  if  it  meant  a  special  tax,  tecknieaUy  tpeak" 
ing,  levied  for  the  support  of  the  government  of  Maryland,  it  would 
be  void,  as  repugnant  to  13th  Ai-ticle  of  the  Declaration  of  Rtghte  of 
Maryland,    Mayor  4r  C,  C.  of  Bait,  vs.  Bait,  4r  OAio  R,  R.  Co.  288. 

8.  If,  as  must  be  done,  the  Supreme  Court  of  the  United  Staiet  are  to  be 
understood  as  speaking  in  reference  to  the  general  tax,  laid  upon 
all  property  within  the  Slate,  under  the  act  of  1841,  ch.  23,  then  the 
proposition  referred  to,  as  asserted  by  that  court,  cannot  be  main- 
tained,   lb, 

4.  The  case  of  Fentoide  vt,  Chap7nan,9  Peters,  461,  as  decided  by  the 
Circuit  Court  of  Vie  District  of  Columbia,  and  the  Supreme  Court  of  the 
United  States,  objected  to  as  not  containing  a  correct  exposition  of  the 
local  law  of  Maryland,  and  not  obligatoiy  on  this  court  OorniA  vs. 
WiUson,299. 

6.  The  interpretation  of  the  S,  C  of  U,  S,  to  the  case  of  negro  George 
et  al,  vs.  Corse's  Administrator,  2  H,  tf  G,  \,  mf^  Peters,  476,  not 
adopted  by  this  court.    lb, 

6.  The  case  of  JUen  vs.  Sharp,  7  G,SfJ,  96,  explained.    lb, 

7.  The  case  of  negro  Charge  vs.  Corse,  2  Harris  Sf  GiU,  1,  is  fully  entitled 

to  the  coufidence  of  this  court — ^was  the  unanimous  decision  of  the 
judges  who  sat  on  that  cause.    lb, 

8.  There  being  here  no  controversy  between  creditors,  but  simply  whether 

the  appellee  was  the  actual  partner  of  the  appellant,  this  case  is  not 
analogous  to  the  case  of  ex  parte  Digby  and  ex  parte  Bwkston,  in 
88  Eng,  C,  L,  Rep,  496.    Ken  vs.  Potter,  404. 

9.  The  case  of  Belt,  Wright  tf  Carroll  vs,  Diggs  and  others,  decided  at  June 

term,  1886,  is  not  in  conflict  with  the  decision  in  this  case.    Griffilh  ^ 
Keys  vs,  Reigart  a9id  w\fe,  445. 
10.  This  court  is  not  satisfied  with  the  reasoning  of  the  judge  who  pro- 
nounced the  opinion  in  the  case  of  Brodcway  vs.  The  People,  2  WPe 
N.  Y,  Rep.,  page  660.    Smith  vs.  The  StaU,  428. 
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CITY  OP  BALTIMORE. 

See  Matok  akd  Citt  Council. 

COMMISSIONS. 

1.  A  guardian  in  a  trast  of  considerable  duration,  who  performed  his  duties, 

except  in  a  fidlure  regularly  to  pass  accounts — who,  however,  promptly 
answered — threw  no  obstacles  in  the  way  of  investigation,  and  ren- 
dered a  general  account  in  his  answer  to  a  bill  filed  against  him,  la 
entitled  to  a  commission  of  seven  and  one-half  per  omtom.  Magruder 
if  toifs  vt,  DamaU  and  wife,  269. 

2.  Where  the  allowance  of  that  rate  of  commission  exhausted  the  bal- 

ance for  which  the  Chancellor  decreed,  this  court  reversed  the  decree, 
with  costs,  and  dismissed  the  bill.  lb, 
8.  The  auditor  allowed  the  trustees  five  per  cent  commission  upon  certain 
rents  of  the  trust  estate,  collected  by  them  in  person,  and  one-half 
per  eeni.  on  others,  for  collecting  which,  they  had  previously  paid 
an  agent  seven  and  a  half  per  cent  and  rejected  their  claim  for  a 
solicitor's  fee,  paid  for  preparing  their  answer  in  this  cause.  Beld, 
that  these  allowances  and  this  rejection  were  properly  made.  Wil' 
Uanu  imd  PrenUse  oi.  Mother,  464. 

COMMON  CARRIERS. 
See  Replevin. 

CONFIRMATION. 

See  Tbustebs'  Sales  by  order  of  Court. 

CONSTITUTIONAL  LAW. 

1.  In  3  Howard'i  Rep.  133,  the  Supreme  Court  of  the  United  Staiet  say  of 

a  franchise  for  banking  when  bought,  "  the  price  is  paid  for  the  use  of 
the  privilege  whilst  it  lasts,  and  any  tax  upon  it  would  substantially 
be  an  addition  to  the  price."  If  by  this  was  meant  a  special  legisht' 
the  charge  or  imposUion  upon  the  franchise,  the  correctness  of  the 
principle  could  not  be  denied ;  and  if  it  meant  a  special  tax,  technically 
apeaJdng,  levied  for  the  support  of  the  government  of  Maryland,  it 
would  be  void,  as  repugnant  to  1.3th  Article  of  the  Dedaration  of 
Mights  of  Maryland.  Mayor  and  C.  C.  of  BaUimore  vs.  Baltimore  and 
Ohio  M.  R.  Company,  288. 

2.  If,  as  must  be  done,  the  Supreme  Court  of  the  United  States  are  to  be 

understood  as  speaking  in  reference  to  the  general  tax,  laid  upon  aU 
property  within  the  State,  under  the  act  of  1841,  ch.  28,  then  the  pro- 
position referred  to,  as  asserted  by  that  court,  cannot  be  maintained. 
lb. 

8.  A  franchise  as  property,  is,  according  to  its  value,  liable  to  taxation 
for  the  support  of  government,  whether  paid  for  by  a  bonus  or  not. 
B. 

4.  The  burden  or  bonus  imposed  by  the  charters,  or  acts  reviving  the 
charters  of  banks  in  Maryland,  was  not  a  tax  upon  the  fair  value 
of  the  privilege  or  franchise,  when  granted  by  the  legislature,  but  the 
price  to  be  paid  or  fine  levied,  for  the  right  of  exercising  the  powers 
and  enjoying  the  immunities  conferred  by  the  charter.  \\  ^^s  not  a 
tax  for  the  support  of  government.    lb. 
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CONSTITUTIONAL  LAW— Omimu^d. 

5.  Ho  valuable  consideration  u  necessaiy  to  the  validity  of  a  legishtiTe 

grant    U. 

6.  The  right  of  taxation  ia  never  presumed  to  be  sunendered  bj  ttie 

sovereign  power;  and  such  surrender  is  never  made,  unless  it  be  the 
result  of  express  terms,  or  necessary  inference.    lb, 

7.  Under  the  true  construction  of  the  18th  Article  of  our  Bill  of  Rights, 

we  cannot  presume  that  a  firanchise,  if  the  subject  of  taxation,  may,  by 
its  excessive  exercise,  be  destroyed  or  rendered  valueless.    lb, 

8.  This  tribunal  is  bound  to  submit  to  the  judicial  decisions  of  the 

Supreme  Court  of  the  U,  S.  involving  the  true  construction  of  the 
.Constitution,  treaties,  and  laws  of  the  U.  S,  Yet  there  is  no  obliga- 
tion on  it  to  acquiesce  in  the  dida  of  that  tribunal,  not  neceoarily 
established  by  the  matters  by  it  adjudicated.    lb, 

9.  The  charter  of  the  Baltimore  and  Ohio  R.  S.  Cb.— act  of  1826,  ch. 

12S,  sec.  18,  declares  that  the  shares  of  the  capital  stock  of  that  Com- 
pany shall  be  considered  penonal  estate,  and  exempt  from  the  im- 
position of  any  tax  or  burthen.    lb, 

10.  The  State's  right  to  tax  that  stock,  and  tiie  ri^ht  of  all  corpoiatioift 

created  by  the  State  to  tax  it,  is  excluded  by  the  comprehensive  and 
universal  terms  of  the  exemption.    lb, 

11.  The  specific  property  of  a  corporation  is  as  much  an  ingredient  in  the 

shares  of  its  stock,  and  component  part  of  their  value,  as  in  any  poition 
of  the  corporate  property.  In  the  case  of  the  Baltimore  and  Ohio  R. 
B,  Co,  both  are  exempt  from  taxation.    Jb, 

12.  The  right  to  tax  the  stock  or  the  specific  property  of  the  Baltimore  nd 

Ohio  jR.  B,  Co,  was  not  re-invested  in  the  State  by  the  act  of  1886^  ch. 
896,  sec.  19.    lb. 
See  CoapoRATioifs. 

CONSTRUCTION  OP  ACTS  AND  STATUTES. 

1.  The  courts  of  the  States  are  the  best  expounders  of  the  acts  of  ttieir 

respective  legislatures.    Swaiara  R.  B.  Company  vt  Brvne,  42, 

2.  Upon  an  appeal  under  the  act  of  1885,  ch.  8S0,  firom  the  granting  of  an 

injunction  only,  this  court  is  confined  to  the  case  made  by  the  bill  or 
petition.  It  does  not  examine  the  answer.  Wagner  and  MarehaU  w. 
Cohen,  97, 

8.  The  necessity  of  filing  an  answer  is  imposed  upon  the  defendant,  as  one 
of  the  conditions  on  which  his  right  to  appeal  depends.  The  object 
of  the  act,  in  such  requuition,  was  to  prevent  delay.    /6. 

4.  The  right  to  tax  the  stock  or  the  specific  property  of  the  Baltimore  and 
Ohio  B.  B,  Co,  was  not  re-invested  in  the  State  by  the  act  of  1835, 
ch.  896,  sec.  15.  Mayor  and  C,  C.  of  Baltimore  m.  BaltitMre  and 
Ohio  B,  B,  Company,  288. 

6.  By  the  act  of  1762,  ch.  1,  the  power  of  manumitting  slaves  by  last  win 
was  taken  away ;  the  prohibition  continued  until  a  few  years  before 
the  act  of  1796,  ch.  67,  which  latter  act  restored  the  right  permanently. 
Cornith  ve,  WUUon,  299. 
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CONSTRUCTION  OF  ACTS  AND  STATUTES— Qm«ftti«d. 

6.  The  design  of  the  legislature  in  declaring  in  the  act  of  1796.  that  manu- 

mission might  be  made  to  take  effect  at  the  death  of  a  testator,  or  at 
any  other  period  limited  in  his  will,  was  not  to  indicate  any  priority 
in  regard  to  such  manumission,  but  to  put  an  end  to  a  doubt  which 
then  prevailed,  whether  a  deed  or  will  could  give  freedom  to  take  effect 
in  futuro.    Jb. 

7.  The  2d  section  of  the  act  of  1828,  ch.  131,  which  places  creditors  whose 

claims  are  known  to  the  executor,  but  who  fail  to  bring  them  in,  in 
pursuance  of  notice  given,  as  required  by  the  act  of  1798,  upon  the 
tame  footing  with  those  whose  claims  are  unknown,  was  never  de- 
signed to  apply  to  cases  where  notice  to  the  executor  or  administrator 
has  been  given  through  the  medium  of  a  2u  pendeMf  or  been  in  due 
time  followed  by  it.    Stnoart  V9.  Can  et  aL  430. 

8.  In  many  cases,  the  authentication  of  claims  in  the  particular  mode 

required  by  the  acts  of  Assembly,  is  impracticable ;  the  only  alterna- 
tive of  the  creditor  being  a  resort  to  a  court  of  justice ; — a  literal 
construction,  therefore,  of  the  act  of  1823  would  be  fraught  with 
inconsistency  and  injustice,  and  will  not  be  placed  upon  it,  if  it  be 
susceptible  of  any  other  just  and  rational  interpretation.    R. 

9.  The  appellants  were  appointed  executors  and  trustees  under  the  will 

of  /.  M,  who  died  on  the  27th  March,  1845.  Held,  that  the  com- 
missions of  these  trustees  were  subject  to  the  tax  of  ten  per  cent,  in 
favor  of  the  State,  imposed  by  the  act  of  1S44,  ch.  187,  though  that  act 
did  not  go  into  effect  until  the  2d  June,  1845.  WUliams  and  Preniiu 
vs.  Mother,  454. 

10.  The  act  of  1845,  ch.  166,  requiring  trustees  to  whom  any  property  shall 
be  conveyed  for  the  benefit  of  creditors,  to  file  with  the  clerk  of  the 
court,  where  the  deed  creating  the  trust  is  recorded,  a  bond  conditioned 
for  the  faithful  performance  of  the  trust,  is  confined  in  its  operation 
to  deeds  executed  since  that  act  took  effect.  Walgamot  v»,  Davii, 
483. 

11*  By  the  act  of  1745,  ch.  9,  the  State  granted  no  right  which  accrued  to 
it  subsequently  to  its  passage.     WiUon  et  al,  vt.  Inloet  ei  al,  121. 

12.  An  escheat  title  accruing  in  1759,  will  not  entitle  plaintiff  to  recover 
under  the  act  of  1745.    lb. 

IS.  An  appraisement  of  a  ward's  property,  made  by  order  of  the  Orphans 
court,  is  not  conclusive  evidence  of  the  value  of  such  property  agaiost 
the  guardian  he  may  rebut  it  by  proof.  Tbe  act  of  1793,  ch.  101, 
sub-chap.  12,  sect.  6,  does  not  make  it  conclusive.  Magruder  and 
wife  vt,  DamaU  and  wife,  269. 

CONTRACT. 

1.  W,  if  H.  agreed  in  writing,  signed  by  them,  that  W.  had  sold  to  H, 
*<  all  that  part  of  a  tract  of  land,  called  R.,  lying  adjoining  the  turnpike 
road  near  where  P.  now  lives,  at.  Sec. — ^we  having  this  day  settled  our 
other  business  without  including  the  sale  for  this  land,  we  make  this 
memorandum  to  save  trouble  in  case  of  accident  to  either  oi  ^*^ 
HOd: 


/ 
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CONTRACT—  ConHmted. 

Ist.  That  thia  agreement  contained  no  sufficient  description  of  the 
land  sold ;  the  bounds  and  quantity  are  both  uncertain  and  indefi- 
nite, and  could  not  be  enforced  any  further  than  as  admitted  by  ff. 
2d.  That  claims  due  H.  long  anterior  to  the  above  settlement,  must, 
under  the  circumstances,  be  considered  as  closed.     Donof  vs. 
Wayman,  69. 
2.  Where  a  municipal  corporation  authorized  one  of  its  inhabitants  to 
issue  small  notes  as  currency,  in  their  name,  but  for  his  benefit,  and 
upon  his  responsibility ;  and  he  afterwards,  by  Tirill,  directed  his  estate 
to  be  sold  for  the  payment  of  such  noiet,  the  notes  being  issued  in 
▼iolation  of  law,  a  bill,  filed  to  coerce  the  sale,  was  held  to  be  an 
attempt  to  enforce  a  void  contract,  and  dismissed.     BalUmor^  and 
Susquehanna  R,  R.  Co,  vt.  Fauna  and  Pastmore,  69. 
8.  The  law  properly  withholds  its  aid  when  parties  ask  to  enforce  an  ille- 
gal contract ;  but  this  is  not  such  a  case.    The  plaintiff  does  not  ask 
to  enforce  an  illegal  contract,  nor  recover  against  the  defendant  for 
refusing  to  violate  the  law.     The  action  is  brought  to  oonrect  a 
mistake.    lb, 

4.  The  construction  of  written  contracts  is  to  be  dechned  by  the  oooit, 

and  not  submitted  to  the  finding  of  the  juiy.  Emery  4r  GauU  m. 
Owmgt,  191. 

5.  A  lease  granting  the  license,  right  and  privilege  of  quanying,  getting 

out,  working  and  carrying  away  granite  stone,  does  not  confer  the 
-    right  of  carrying  away  rubble  stone.    lb, 

6.  Granite  stone  is  a  known  article  of  commerce,  sold  by  the  cubic  Awt» 

and  is  called  dimension  stone;  while  rubble  stone  is  sold  in  the  mass, 
or  by  the  perch.    lb. 

7.  Where,  as  between  lessor  and  lessee,  the  right  existed  to  quany  and  take 

away  granite  stone,  and  a  payment  was  made  under  an  agreement, 
that  the  same  should  be  applied  to  the  quarry  rents  thereafter  to 
become  due,  and  the  lessor  retained  the  money,  he  cannot  set  up,  in 
opposition  to  the  application  of  such  payment  to  the  rent,  another 
claim,  as  for  rubble  stone,  though  connected  with  the  quarry,  due 
fit>m  the  lessee  to  him.    lb, 

8.  8,  agreed  to  sell  D,  certain  lands  in  Maryland,    D.  agreed  to  give 

^,000  for  the  same,  payable  in  an  order  on  V,  now  in  Aftsms^pfn,  to 
pay  him  (S.)  the  said  amount,  by  either  buying  the  negroes  of  D.  him- 
self, now  in  his  (  P<)  possession,  or  selling  to  an  amount  equal  to  that 
sum,  or  selling  such  thereof  as  V.  can  best  spare  on  a  credit,  if  most 
conducive  to  2)*«  interest,  and  pass  the  notes  received  therefor  to  8, 
adding  to  the  same  the  discount  thereon,  so  as  to  make  it  equal  to 
^9,000  cash.  Upon  the  receipt  of  the  said  notes,  8.  to  convey  to  2>. 
8»  afterwards  purchased  of  D'<  agent  certain  of  the  slaves  for  94,656  69 
in  MU:  bank  paper,  which  was,  in  fiict,  of  less  value  than  par;  and 
also  received  a  note  firom  her  agent,  payable  in  the  same  bank  paper, 
of  less  value  than  par.  Held : 
1st  There  was  nothing  in  the  contract  which  indicated  that  V. 
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to  allow  any  discount  to  8.  except  on  credit  notes  taken  on  tbr 
sales  of  the  slaves,  and  that  discount  was  nothing  more  than  inter- 
est on  such  notes  during  the  periods  of  their  delayed  payments. 

2d.  If  S.  agreed  to  receive  the  bank  notes  in  payment  of  his  claim* 
without  any  understanding  with  D.  that  a  discount  should  be 
allowed  him,  he  receives  such  notes  as  a  substitute  foi  specie, 
and  they  are  a  payment  for  their  nominal  value. 

8d.  This  contract  does  not  require  the  consideration  to  be  paid  in 
Mimtsippi,  or  in  any  particular  place.  This  mode  of  payment 
was  for  the  benefit  of  the  vendee. 

4th.  If  the  agent  in  Mis:  had  agreed  to  purchase  the  negroes,  as  pro* 
Tided  for  by  the  contract;  or,  if  they  had  been  in  Jlfit :  sold  to  a 
resident  of  any  other  State  in  the  Union,  and  the  note  for  the  pur- 
chase money  had  been  accepted  by  S.  for  delay  of  pcufmad^  it 
would  have  borne  the  rate  of  interest  of  JKu ; — that  being  the 
place  of  the  contract 

5th.  The  contract  in  this  case  does  not  specify  any  place  of  pajrment 
It  is  therefore,  to  be  considered  as  a  contract  to  be  enforced  in 
Maryland,  and  liable  to  the  rate  of  interest  here.  CotHgan  and 
wife  vt.  SewaU,  282. 

9.  On  the  11th  June,  1840,  N.  O.  leased  to  E.  Sf  G,  agraniU  gmrry,  known 

by  the  name  of  F.  J2.  with  the  licenee  of  quarrying  and  getting  away 
stone,  for  the  term  of  six  years,  from  10th  November  following,  and 
the  lessees  went  into  possession.  On  the  25th  Jaly,  1836,  B.  Sf  C. 
who  had  title,  leased  to  D.  all  their  estate  and  interest,  being  two- 
third  parts  of  all  tfuU  lot,  within  the  farm  of  N.  0,  called  F.  R.,  for 
the  term  of  five  years,  which  before  the  action  broaght,  came  to  E, 
if  O,  by  assignment,  as  to  one-half.  The  metes  and  bounds  in  both 
leases  were  the  same.  In  an  action  by  N.  O,  for  the  rent  due  1st  Nov. 
1841,  under  the  lease  of  June,  1840.    Held: 

1st  That  the  lease  of  1836  was  a  grant  of  the  superficies  of  the  soil, 
and  did  not  pass  a  right  to  the  quarry,  as  it  was  not  opened  at 
the  date  of  that  lease. 
2d.  That  this  case  is  not  one  of  conflicting  leases ;  the  deed  of  1836 
being  a  lease  of  the  suifiice  of  the  soil;  that  of  1840  a  lease  or 
license  to  quarry  stone. 
3d.  If  a  man  hath  land,  in  part  of  which  there  is  a  mine  open,  and 
he  leases  the  land,  the  lessee  may  dig  the  mine ;   as  the  mine  is 
open,  and  he  leases  all  the  land,  it  shall  be  intended  that  his  in- 
terest is  as  general  as  his  lease. 
4th.  Making  of  new  mines  is  waste,  unless  the  lease  is  of  all  mines 

on  the  land. 
5th.  A  declaration  in  a  lease  dated  in  1840,  that  a  quany  "  had  been 
recently,  or  a  short  time  ago,  possessed  and  worked  by  W.^*  can- 
not be  understood  as  meaning  that  the  quany  was  opened  ibui 
years  previously.    Owings  if  Griffith  vs.  Emery  if  Gauit,  260. 

10,  In  1841,  K,  obtained  a  decree  in  equity  against  J2.,  who   in  V^^ 

delivered  to  K.  his  notes,  with  security,  payable  in  six,  twe&^et  v^ 
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eighteen  months,  for  about  one-fifth  of  the  amount  of  the  decree.  K» 
agreed  to  release  R.  from  the  decree,  provided  that,  npon  failure  to 
pay  "  the  above-mentioned  notes  at  maturity,  the  decree  to  continue 
in  full  force,  and  the  agreement  to  be  null  and  void."  The  two  firrt 
notes  were  paid  at  maturity ;  and  some  months  after,  the  third  fell 
due,  in  1845,  K.  received  and  accepted  the  whole  amount,  with 
interest  on  it  to  the  day  of  payment.  In  1846,  K.  sent  out  an  attach- 
ment against  R.  The  g^amishees  pleaded  payment  by  R,  The  effect 
of  the  payment  of  the  three  notes  was  the  only  question  submitted 
to  the  Court.  Held, 
1st.  The  receipt  of  the  notes  and  the  acceptance  of  the  security,  must 

have  been  intended  as  a  satisfaction  of  the  decree,  if  they  had  been 

paid  at  maturity. 
2d.  K,  could  not  treat  the  agreement  as  a  nullity,  and  still  hold  on  to 

the  notes. 
3d.  The  agreement  was  a  compromise,  in  consideration  of  security  fiir 

the  compliance  of  its  terms. 
4th.  On  failure  to  pay  the  third  note  at  maturity,  K,  might  have 

treated  the  whole  agreement  as  a  nullity ;  and  be  remitted  to  his 

decree  crediting  it  with  the  two  notes  paid. 
6th.  Time,  in  such  a  case,  is  an  essential  ingredient  of  the  contract 

The  stipulation  was  for  the  benefit  of  JT.  who  might  renounce  it. 

It  was  voidable  at  his  election. 
6th.  A  condition  in  a  lease,  that,  upon  neglect  of  the  lessee  to  pay  the 

rent,  or  any  other  failure  to  perform  on  his  part,  the  lease  shall 

cease  and  determine,  does  not  render  the  lease  absolutely  void, 

upon  the  default  in  performing  the  condition,  but  voidable  at  the 

election  of  the  lessor;  if  he  elect  to  waive  the  ibrfeiture,  the 

lessee  is  bound,  as  though  there  had  been  no  breach  of  conditioD. 
7th.  If  the  agreement  in  this  case  became  a  nullity,  so  did  the  note. 

If  K.  had  proceeded  on  his  decree,  he  must  have  produced  tibe 

third  note  to  be  cancelled. 
8th.  The  court  will  not  dispense  with  the  point  of  time  in  compoii- 

tion,  but  it  may  be  waived. 
9th.  A  mere  agreement  between  parties,  to  accept  a  Uu  sum  tat  a 

larger  amount  agreed  to  be  due,  is  a  ntkbiiii  pactum,    Wedem 

Bank  vs.  Kyle,  348. 

CORPORATIONS. 

1.  The  charter  of  the  Baltimore  and  OMo  R,  jR.  Cb.—act  of  1826,  ch.  128, 

sec.  18— declares  that  the  shares  of  the  capital  stock  of  that  Company 
shall  be  considered  pertonal  estate,  and  exempt  from  the  imposition  of 
any  tax  or  burthen.  Mayor  and  C,  O.  of  BaUmore  v$,  Baltimcn  and 
Ohio  R.  jR.  Company,  288. 

2.  The  State's  right  to  tax  that  stock,  and  the  right  of  all  corpogations 

created  by  the  State  to  tax  it,  is  excluded  by  the  comprehensive  and 
universal  terms  of  the  exemption.    lb, 

3.  The  specific  property  of  a  corporation  is  as  much  an  ingredient  in  the 
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shares  of  its  stock,  and  component  part  of  their  value,  as  is  any  portion 
of  the  xorporate  property.  In  the  case  of  the  BaUimore  and  Ohio  R. 
R.  Co,  both  are  exempt  from  taxation.    lb, 

4.  The  Board  of  Directors  of  the  Baltimore  and  Ofdo  RenUroad  Conqtany 

having  applied  $146,816  of  the  net  revenue  of  the  Company  for  the 
year  1846,  to  the  re-construction  of  the  road  between  Harpmr*i  Ferry 
and  Baltimore,  and  for  machinery  and  other  purposes,  leaving  a  cash 
balance  of  only  $90,504,  and  designing  to  reimburse  the  stockholders 
for  the  amount  so  applied,  in  November,  1846,  declared  a  dividend  of 
three  dollars  per  share,  payable  on  and  after  the  20th  of  that  month, 
as  follows :  to  aU  stockholders  of  less  than  fifly  shares,  cash ;  to  all  of 
fifty  shares  and  over,  one  dollar  per  share  in  cash,  and  two  dollars  per 
share  in  the  Company's  bonds,  bearing  interest,  payable  quarterly, 
and  redeemable  in  twenty  years,  and  deliverable  to  the  stockholders 
at  the  office  of  the  Company.     I^he  State  l>eing  a  stockholder  to  the 
amount  of  five  thousand  shares,  refused  to  receive  the  dividend  as 
declared  by  the  Company,  and  io^tuted  an  action  of  OMiMnpsit,  to 
recover  the  amount  of  three  per  cent,  in  money.    Held, 
1st  That  by  the  14th  section  of  its  charter,  (act  of  1886,  ch.  128,) 
the  President  and  Directors  of  said  Company  were  invested  with 
all  the  rights  and  powert  neceetary  to  the  conetruetion  and  repair 
of  a  RaU-road  from  the  city  of  BaUiimore  to  the  Ohio  River,  and 
had  a  right  to  expend  any  part  of  its  revenue  for  the  re-construc- 
tion of  the  road. 
2d.  That  the  Company  could  make  such  expenditure  absolutely,  and 
without  being  bound  to  refUnd,  or  they  might  appropriate  and 
agree  to  refund  to  the  stockholders  in  their  discretion. 
8d.  Under  the  19th  section  of  the  charter,  the  Directors  are  bound  to 
divide  only  such  part  of  the  net  profits  as  they  may  deem  proper, 
and  their  judgment  of  what  is  proper  is  conclusive  upon  the 
stockholders. 
4th.  They  can  apply  any  portion  of  the  net  profits  not  divided,  to 
any  legitimate  purpose  of  the  Company.    State  vt.  Ball,  tf  Ohio 
R,  R.  Co,  868. 

5.  In  all  questions  of  power  arising  under  an  act  of  Assembly,  granting  a 

franchise  of  this  description,  the  test  of  the  existence  of  the  power  is 
to  be  found  in  the  inquiry,  whether  the  same  is  expressly  granted,  or 
whether  it  is  incidental  to  any  express  grant  of  power,  and  necessary 
to  its  accomplishment.    lb, 

6.  The  established  rule,  that  eveiy  corporation  is  limited  in  its  powers  by 

the  object  to  be  accomplished ;  and  if  there  l>e  a  specification  of  the 
means  for  accomplishing  a  particular  object,  then  such  specification 
excludes  all  others,  is  admitted,  but  is  not  considered  as  applicable 
to  this  case.    lb, 

7.  The  18th  section  of  this  charter,  giving  the  power  to  increase  t^^  cap^^^ 

stock  on  the  terms  therein  mentioned,  and  to  borrow  nioix^^.^\vo^* 
ever  it  may  exclude  other  means  of  accomplishing  the  C(^w?^^o^^ 

68        V.6  ^*^ 
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of  the  road— is  do  limitation  of  the  grant  of  all  powert,  limited  only 
by  their  necessity,  conferred  by  the  14th  sec.    lb. 

8.  The  design  of  the  19th  sec.  was  to  define  what  was  to  be  the  subject 

of  the  dividend,  and  to  prescribe  the  mode  of  dividing  among  the 
stockholders,  and  to  allow  a  dividend  from  time  to  time,  if  the  Presi- 
dent and  Diipec^ors  deemed  it  proper;  bat  if,  in  the  honest  discharge  of 
their  duties,  they  deemed  that  the  net  profits  should  be  otherwise  ap- 
plied to  further  the  objects  of  the  act  of  incorporation,  they  were  at 
liberty  to  withhold  a  dividend.    lb. 

9.  The  ISth  sec.  authorizing  the  purchase  of  motive  power,  &c.  with  the 

funds  of  the  Company,  to  be  placed  on  any  Rail-road  coMtrueUd  bf 
ilUm  under  the  ad,  confers  the  same  authority  as  if  ttiere  had  been  a 
general  power  to  purchase,  without  any  reference  to  the  funds  of  the 
Company,  and  does  not  miUtate  against  the  construction  above  given 
to  the  14th  sec.    lb. 

10.  The  true  construction  of  the  9th  sec.  of  the  act  of  1885,  ch.  895,  which 

guarantees  to  the  State  the  payment  of  the  interest  on  the  instalmeoti 
advanced  by  her  on  the  stock  subscribed  for  under  that  act,  is  that  tbii 
guarantee  is  to  be  satisfied  out  of  the  groM  proflU  of  the  Company :  lod 
this  guarantee  is  in  no  manner  impaired  by  the  act  of  1388,  ch.  886.  ft. 

11.  The  State  was  not  bound  to  receive  these  bonds,  (though  if  accepted, 

they  would  have  been  valid  in  her  hands,)  but  mi^ht  treat  the  divi- 
dend, so  far  as  it  proposed  their  delivery,  as  illegal, — and  she  has  a 
remedy  commensurate  with  the  injuiy  thefeby  sustained,  but  not  in 
the  fi>rm  of  an  action  of  general  mdebUatoi  anumptU,    lb, 

12.  By  instituting  this  fi>rm  of  action,  the  State  affirmed  the  dividend,  and 

must  take  it  as  it  is.  Hence,  she  cannot  recover  the  $lSfiQO  in  thii 
suit,  because  the  dividend  declared  did  not  profess  to  be  a  dividend  to 
that  extent  in  money.  Jb. 
18.  The  relation  of  trustee  and  cuhd  ^tit  (rtiff  exists  in  a  qualified  sense, 
as  between  the  directors  and  the  stockholders,  and  the  funds  in  the 
hands  of  the  former  in  which  the  latter  have  an  interest,  cannot  be 
sued  for  in  this  form  of  action,  unless  a  dividend  has  been  declared.  lb. 

14.  The  charter  of  the  Company  does  not  justify  the  discrimination  made 

between  the  large  and  small  stockholders,  giving  to  the  latter  ikrupir 
cent,  in  money,  and  to  the  former,  money  and  bonds.    lb, 

15.  There  can  be  no  recovery  in  this  case  of  the  $5,000,  which  was  the 

amount  of  the  cash  dividend  payable  to  the  State,  there  having  been  no 
demand  for  payment  thereof,  either  of  the  Company,  or  its  authorized 
agents;  such  previous  demand  being  clearly  necessaiy  to  maintain 
this  suit    lb. 

16.  The  establishment  of  the  principle,  that  suits  could  be  instituted  with- 

out demand,  for  dividends  declared  by  banking  and  other  coiporations, 
would  greatly  impair  the  value  of  stocks  held  therein.    lb. 

17.  Interest  will  not  be  chargeable  against  an  incorporation  on  dividendi 

declared,  nor  will  limitations  ran  until  demand  made.    lb. 
See  Banks. 
Taxes. 
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See  Pbincipal  and  Sukstt. 

j  COURT  OF  APPEALS. 

See  Pbactice  in  Court  of  Appeals. 

COURT  OF  CHANCERY. 

1.  C.  and  5.,  brothers,  not  being  indebted  to  each  other,  and  for  a  nominal 

consideration,  agreed  with  each  other,  that  C.  should  convey  certain 
personal  property  to  5.  S.  by  another  agreement,  stipulated  to  re-con- 
vey  the  property  to  C.  or  to  him  in  trust  for  his  wife  and  children.  C. 
then  agreed  to  confess  a  judgment  to  S.,  who  further  agreed  to  sue  out 
execution,  levy  it  upon  the  whole  estate  of  C,  make  purchases  to  the 
amount  of  the  judgment,  and  then  convey  it  to  C  or  to  him  in  trust 
for  his  wife  and  children.  This  judgment  was  confessed,  and  S,  died. 
It  was  then  revived  by  his  administrators.  It  appeared  in  fact,  and 
by  the  answers  to  a  bill  filed  by  C  to  vacate  the  agreements  and 
judgments,  and  procure  a  re-conveyance  of  the  property  to  himself, 
that  their  object,  known  to  both  pariiee,  was  to  hinder,  delay  and  de- 
firaud  the  creditors  of  C.  Held,  that  the  complainant  was  not  entitled 
to  relief  in  equity.    Freeman  4r  Sedwidc  vs.  Sedioick,  28. 

2.  It  is  the  policy  of  the  law  to  withhold  all  aid  and  relief  from  parties  in 

controversies  between  themselves,  who  stand  strictly  m  jNin  deUcto, 
and  which  might  or  could  tend  to  the  consummation  of  an  agreement 
entered  into  in  fraud  of  the  law,  or  the  rights  of  any  person,  unless  in 
cases  where  public  policy  would  thereby  be  promoted,  ift. 
8.  W,  Sf  H.  agreed  in  writing,  signed  by  them,  that  W.  had  sold  to  H. 
**  all  that  part  of  a  tract  of  land,  called  J2.,  lying  adjoining  the  turnpike 
road  near  where  P.  now  lives,  at.  Sec. — ^we  having  this  day  settled  our 
other  business  without  including  th^  sale  for  this  land,  we  make  thiv 
memorandum  to  save  trouble  in  case  of  accident  to  either  of  us." 
Held: 

1st.  That  this  agreement  contained  no  sufficient  description  of  the 
land  sold ;  the  bounds  and  quantity  are  both  uncertain  and  indefi- 
nite, and  could  not  be  enforced  any  further  than  as  admitted  by  H, 
2d  That  claims  due  H.  long  anterior  to  the  above  settlement,  must, 
under  the  circumstances,  be  considered  as  closed.     Doreey  ve, 
Wayman,  69. 

4.  Where  a  municipal  corporation  authorized  one  of  its  inhabitants  to 

issue  small  notes  as  currency,  in  their  name,  but  for  his  benefit,  and 
upon  his  responsibility ;  and  he  afterwards,  by  will,  directed  his  estate 
to  be  sold  for  the  payment  of  such  notes,  the  notes  being  issued  in 
violation  of  law,  a  biU,  filed  to  coerce  the  sale,  was  held  to  be  an 
attempt  to  enforce  a  void  contract,  and  dismissed.  BalHmore  and 
Susquehanna  R.  J2.  Co.  vs.  Faunce  and  Passmore,  69. 

5.  A  guardian  executed  a  conveyance  of  negroes,  by  way  of  indemnity,  to 

a  security  in  his  bond,  which  security  bequeathed  them  to  the  wards, 
according  to  their  respective  shares  and  interests  in  a  legacy  ma^  ^ 
them  by  their  grandmother,  and  as  a  full  equivalent  for  tl\^  fnon^T 
they  were  entitled  to  receive  from  her.     Upon  a  bill  to  ^^^eM^  ^^ 
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guardian  to  account,  and  for  a  partition  of  the  negroes,  the  complain- 
ants were  held  hound  to  prove  the  number  of  wards  among  whom  the 
property  was  to  be  divided,  or  interested  in  the  legacy.  Wkary  oi. 
SurdU,  105. 

6.  The  testator  who  held  the  negroes  by  way  of  indemnity  had  no  tiOe  to 

them,  unless  he  was  damnified  by  reason  of  his  suretyship,    ift. 

7.  But  the  wards  might  claim  the  benefit  of  this  collateral  security,  and  ask 

a  sale  of  the  negroes  in  order  to  pay  any  sum  of  money  which  it  was 
ascertained  the  testator,  as  a  security  on  that  bond,  was  answerable 
for.    Ih. 

8.  Such  collateral  securities  are  trusts  created  for  the  better  security  of  the 

debt,  and  it  is  the  duty  of  courts  to  see  that  they  fulfil  their  design.  J&. 

9.  Securities  in  a  guardian's  bond,  other  than  the  one  indemnified,  have  an 

interest  in  such  collateral  securities  until  their  liabilities  are  tenni- 
nated,  and  should  be  consulted,  and  agree  to  any  other  application  of 
the  mortgage  property  than  that  contemplated  by  the  mortgage.  A 
partition  of  the  negroes  among  the  wards  might  deprive  them  of  their 
interest  in  the  indemnity,  lb. 
If  partition  was  made,  the  negroes  might  be  recovered  at  law. 

10.  Although  a  testator  may,  as  between  the  devisees  of  his  real  and  personal 

estate,  prescribe  the  mode  in  which  his  debts  shall  be  discharged;  and 
the  dispositions  made  by  his  will,  will  be  obligatory  upon  those  who 
accept  it;  yet  he  has  no  power  to  withdraw  from  his  creditors  the  per- 
sonal estate— the  primary  fund  for  the  satisfiiction  of  their  claims. 
Buchanman  vt.  Pue,  112. 

11.  The  personal  estate  is  the  natural  and  primary  fund  for  the  payment  of 

debts  and  legacies ;  and  even  where  they  are  expressly  charged  upon 
the  real  estate  descending  or  devised,  the  real  estate  is  only  to  be  re- 
sorted to  as  an  auxiliary  fund,  after  the  personalty  has  been  exfaaosted. 
Comith  vi.  WUlton,  299. 

12.  Upon  a  bill  in  equity  to  sell  the  real  estate  of  a  deceased  debtor,  on  the 

ground  that  his  personalty  was  insufficient,  Chanceiy  does  not  take 
testimony  or  receive  admissions  from  the  executor,  that  the  real  estate 
is  sufficient  for  the  payment  of  the  debts  of  a  testator,  and,  upon  being 
satisfied  thereof,  ratify  the  exemption  by  the  testator  of  his  person^ 
estate,  adjudicate  its  disposition  as  directed  by  the  will,  there  termi- 
nate its  power,  and  leave  the  creditors  to  recover  their  debts  as  they 
may.    lb, 

18.  In  case  where  slaves  were  manumitted  by  last  will,  and  the  personalty 
was  not  sufficient  for  the  payment  of  debts,  equity  will  suspend  pro- 
ceedings at  law,  which  prevented  the  court  of  law  fiK>m  doing  faU 
justice  to  all  parties ;  decree  a  sale  of  the  real  estate  chaiged  with  the 
payment  of  debb,  and  apply  the  proceeds  of  sales  to  their  satis&ction. 
Creditors  being  thus  paid,  the  manumitted  slaves  could  succesdiilly 
prosecute  their  petition  for  freedom.    lb, 

14.  A  testator,  by  exempting  the  whde,  or  any  part  of  his  personal  estate 
from  the  payment  of  debts,  cannot,  at  hiw,  bar  a  creditor's  suit  against 
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his  ezeeutor.    Such  a  bar  caa  only  be  made  available  in  equity  when 
the  intent  of  the  testator  may  be  earned  out,  and  the  interests  of  all 
concerned  protected.    Jb. 
16.  In  a  court  of  law,  equitable  assets  has  no  legal  entity— are  of  no  value — 
not  recognized  by  it,  and  of  them  no  cognizance  can  be  taken.    lb. 

16.  Courts  of  equity  only,  prior  to  the  act  of  1831,  could  administer  equitable 

assets.    lb, 

17.  If  a  creditor  having  two  funds,  to  which  he  may  resort  for  the  payment 

of  his  debt,  pursue  in  equity  the  fund  to  which  only,  anottier  creditor 
has  the  right  to  resort;  or  if,  under  the  like  circumstances,  he  proceed 
to  prove  his  debt  under  a  commission  of  bankruptcy,  equity  will  com- 
pel him  to  seek  payment  out  of  that  fund,  to  which  such  other  creditor 
had  no  right  to  resort  lb, 
IS.  But  if  one  of  the  funds  be  Ugal  assets,  and  the  other  equitable,  and  the 
creditor  is  pursuing  the  legal  asseb,  equity  will  not  strip  him  of  his 
legal  rights,  marshal  the  assets,  and  oblige  such  creditor  to  seek  pay- 
ment out  of  the  i^ttUabU  assets.    16. 

19.  A  charge  on  real  estate  for  the  payment  of  debts  or  legacies,  is  pecu- 

liarly the  subject  of  equitable  jurisdiction  in  Maryland,  and  of  it  a 
court  of  law  can  take  no  cognizance.    lb. 

20.  Manumitted  slaves  are  the  proper  parties,  complainants,  to  proceed  in 

equity  to  enforce  a  charge  on  lands  for  the  payment  of  creditors,  and 
seek  a  sale  of  real  estate — ^the  proceeds  of  which  should  be  applied  to 
their  exoneration.    Equity,  however,  will  not  decree  freedom.    lb. 

21.  The  Court  of  Chancery,  except  as  an  appellate  tribunal,  never  inter- 

feres to  arrest,  or  set  aside,  the  proceedings  of  courts  of  law,  or 
other  judicial  tribunals,  upon  the  ground  of  legal  error  therein,  unless 
prompted  by  conscience,  to  prevent  wrong  and  injustice,  but  leaves 
the  party  complainant  to  his  remedy  at  law.  MtihodiU  P.  Church  vs. 
Mayor  C.  C.  ofBaU.  891. 

22.  Where  a  party  fails  to  avail  himself  of  the  means  provided  by  law,  for 

the  redress  of  the  wrong  of  which  he  complains,  he  is  without  remedy 
in  a  Court  of  Chancery.    lb. 

23.  The  law  having  given  to  parties  considering  themselves  aggrieved  by 

the  proceedings  of  the  street  commissioners  of  the  City  of  Baltimore, 
an  appeal  to  Baltimore  City  Court,  they  can  successfully  seek  redress 
only  in  that  tribunal.    lb. 

24.  The  appellant  and  appellee  entered  into  an  agreement  in  writing,  by 

which  the  former  agreed  to  employ  the  latter  as  salesman  and  clerk  in 
his  store,  and  allow  him  for  his  services,  one-fourth  of  the  net  profits 
of  the  business,  and  which  further  declared  *'  that  thereby  the  said" 
appellee  *<  is  not  made  a  partner  in  trade  of  the  said"  appellant,  **  but 
that  the  allowance  of  one-fourth  of  the  net  profits,  after  deducting  ex- 
penses,^' &c.  "  is  a  compensation  for  the  services  of  the"  appellee  **  in 
lieu  of  clerk  hire."  Held, 
That  this  agreement  is  conclusive,  to  show  that  the  parties  were  not 
partners,  inter  $e,  and  however  the  appellee  may  be  held  liable  as 
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to  third  penoDs,  be  has  none  of  the  nghts  tnd  equities  of  an  actual 
partner, — and  therefore,  has  no  more  right  to  call  for  tiie  interpo- 
sition of  a  court  of  equity,  on  the  ground  of  lien^  tiian  any  other 
creditor  of  the  appellant.    Kerr  vt.  Patter t  404. 

25.  If  he  performed  acts,  or  stood  by  and  saw  others  perform  tbem,  which 

would  render  him  liable  to  the  creditors  of  the  concern,  the  credit 
given  was  voluntary,  and  gave  him  no  other  equity  than  would  result 
to  any  other  person  who  should  become  responsible  for  the  appel- 
lant's indebtedness.    lb, 

26.  A  decree  of  the  Court  of  Chancery  upon  a  creditor's  biD,  finally  and 

conclusively  establishes  (he  claim  of  the  complainant  creditor,  and  the 
insufficiency  of  the  personal  estate  to  pay  the  same,  and  prevents  the 
running  of  limitations  against  the  claim,  as  a  simple  contnurt  debt 
Griffith  8f  Keya  v$.  Rngart  and  wife,  445. 

27.  A  controversy  respecting  the  validity  of  the  will  of  3*.  C,  was  adjusted 

by  the  heir-at-law,  conveying  by  deed  all  her  interest  in  the  real  estate 
of  the  testator  to  G.  C.  the  executor  and  ulterior  devisee  under  the  will, 
til  iruet  **  first  to  pay  her  the  sum  of  $30,000,"  and  after  reimbuiaing 
himself  the  expenses  incurred  in  contesting  the  will,  then  in  fisrUur 
iruet,  "for  the  purposes  and  trusts  expressed  in  the  said  will  of  2*.  C. 
and  the  codicils  thereto."  These  trusts  were  for  payment  of  several 
annuities  and  pecuniary  legacies  to  persons  specially  named,  charged 
upon  the  lands  which  the  executor  had  power  to  sell  for  that  purpose. 
By  one  of  the  codicils,  it  was  provided,  that  if  the  provisions  of  the  will 
should  fail,  then  the  estate  was  to  go  to  **G,  C,  and  his  heirs."  In 
1887,  G.  O.  as  trustee  under  this  deed,  sold  a  part  of  the  lands  to  the 
appellant,  and  afterwards  died,  leaving  the  appellee  his  executor,  who 
in  1841,  recovered  judgment  upon  three  of  the  bonds  of  the  appellant, 
given  for  the  purchase  money.  This  judgment  was  revived  in  1846, 
and  ayi./a.  issued  thereon ;  the  last  instalment  of  the  purchase  money 
having,  in  the  mean  time,  become  due.  The  appellant  then  filed  a  bill 
in  Chanceiy  against  all  the  heirs  of  G.  O.  and  all  the  aetin  que  iruele 
under  the  will,  many  of  whom  were  minors,  to  enjoin  the  executor 
until  a  trustee  should  be  appointed  by  the  court,  to  receive  and  a|^ly 
the  whole  purchase  money,  which  he  is  willing  to  pay  whenever 
there  is  a  person  in  being  competent  to  convey  the  land  so  sold  to  him 
by  G.  C  in  his  life-time.    Held^ 

That  upon  the  death  of  G.  C  the  trust  descended  to  his  heira-at-law, 
some  of  whom  being  minors,  were  legally  incompetent  to  discharge 
its  functions ;  and  the  purchaser,  being  bound  to  see  to  the  appli- 
cation of  his  purchase  money,  has  adopted  the  true  and  safe  course 
for  his  protection*    Jh^  ve.  Calvert,  487. 

28.  A  proceeding  in  equity  against  the  heirs  of  G.  C.  for  a  title,  would  not 

discharge  the  purchaser  from  seeing  to  the  application  of  his  purchase 
money,  and  therefore,  the  cestui  que  truete  of  the  will  are  necessaiy 
parties  to  any  proceeding  looking  to  a  conveyance  to  the  appellant.  lb, 

29.  Any  attempt  to  enforce  payment  of  the  purchase  money,  without  soch 
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aasiuuice  of  title,  ?ro8  properly  met  by  the  tppelUnt,  in  bringing  before 
the  court  all  the  parties  in  interest  united,  and  enjoining  them  until  a 
trustee  should  be  substituted  for  the  original  trustee,  to  receive  and 
apply  the  purchase  money,  and  convey  the  lands.    A. 
Sm  EviDXifcx,  87. 

FbAUD  and  F&AtTDULXlfT  CONVBTANCBS,  1,  2. 

Peactice  iir  Chancbbt. 

Teust,  Teustbk  and  C.  Q.  Teust. 

COVENANT. 

Sf  Evidence,  8. 

CRIMES. 

1.  Leasing  to  another  a  house,  with  the  intent  of  its  being  used  as  acommon 

bawdy  house,  is  au  oifence  indictable  at  common  law.    SmiJth  vs.  Thit 
StaU,  425. 

2.  There  can  be  no  doubt  that  the  keeper  of  a  house  of  this  description 

may  be  indicted,  and  he  who  leases  to  another  a  house,  with  the  intent 
of  its  being  so  used,  is  particeps  criminU — an  aider  and  abettor  in  the 
misdemeanor.    Jb, 

3.  The  indictment  must  contain  a  certain  description  of  the  crime,  and  a 

statement  of  the  facts  by  which  it  is  constituted;  but  it  need  not  state 
when  the  lease  commenced,  or  was  to  end.    lb. 

DEBTOR  AND   CREDITOR. 

1.  Although  a  testator  may,  as  between  the  devisees  of  his  real  and  per- 
sonal estate,  prescribe  the  mode  in  which  his  debts  shall  be  dischai^ed ; 
and  the  disposilions  made  by  his  will,  will  be  obligatory  upon  those 
who  accept  it ;  yet  he  has  no  power  to  withdraw  from  his  creditors  the 
personal  estate — the  primary  fund  for  the  satisfaction  of  their  claims. 
Buchanan  v$,  Pti«,  112. 

Su  Leoacy — Legatee. 

WiLi.  AND  Testament,  12  to  14. 

DECREE. 

Set  Court  or  Chancery,  26. 

DEVISE. 

See  Will  and  Testament. 

EJECTMENT. 

1.  If  a  tract  of  land  call  to  begin  at  a  bounded  tree  by  the  side  of  a  branch, 
and  to  run  then  course  and  distance  to  a  knovm  boundary,  and  the  be- 
ginning tree  be  lost,  to  find  the  commencement  of  the  first  line  of 
the  tract,  you  must  reverse  the  course  and  distance  from  the  known 
boundary,  and  not  elongate  nor  shorten  the  line  to  the  branch.    The 
expression  as  to  the  branch  being  merely  descriptive  of  the  general 
locality  of  the  tree,  and  not  an  imperative  call,  locating  the  spot  where 
the  tree  stood;  and  it  is  no  objection  to  this  rule,  that  by  the  reveisal 
of  the  line,  the  beginning  is  shown  to  be  in  deep  navigable  ^^ter*  i^^  ^ 
great  distance  from  the  shore,  or  where  the  lost  beginning      A\d  ^^^'^ 
have  stood.     Wilson  et  al  m.  Inloea  et  oj,  121.  ^ 
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2.  The  leading  object  in  the  gratification  of  all  calla  iB  certainty  in  the  loca* 

tion  of  grants  of  land.    lb, 

3.  It  is  a  general  rule,  that  if  there  be  a  peremptory  call  to  an  object  of 

length  by  a  course  and  distance  line,  and  the  object  can  be  reached  by 
gratifying  the  distance,  but  violating  the  course ;  or  by  conforming  to 
the  course,  and  disregarding  the  distance — ^the  course  must  control  the 
distance.    lb. 

4.  The  word  '*by,"  when  descriptiTely  used  in  a  grant,  as  in  this  case, 

does  not  mean  "  in  immediate  contact  with,"  but  "  near"  to  the  object 
to  which  it  relates;  and  "  near"  is  a  relative  term,  meaning,  when  used 
in  land  patents,  very  unequal  and  different  distances.    lb, 

5.  The  reason  assigned  for  running  lines  of  lands  to  the  boundaries  called 

for  at  their  terminations,  instead  of  terminating  them  according  to  their 
courses  and  distances,  is  not  exclusively,  that  greater  certainty,  ss  to 
the  termini  of  such  lines,  is  thereby  attained ;  but  also,  because,  thai 
locating  grants,  is  more  beneficial  to  grantees ;  and  because,  it  is  a  rule 
of  construction  in  expounding  grants,  to  give  them  that  interpretation, 
which  operates  most  strongly  against  grantors,  and  in  fiivor  of  the 
grantees.    lb, 

6.  A  deed  or  patent  for  a  tract  of  land  passes  nothing,  unless  the  land 

described  therein  is  susceptible  of  location;  or,  in  other  words,  unless 
the  survey  thereof  can  be  made  to  close,  either  as  to  the  whole  cod- 
veyed,  or  some  definite  part  thereof.    Jb, 

7.  If  a  tract  of  land  be  granted  by  boundaries  only,  without  courses  and  dis- 

tances, if  the  beginning  or  any  subsequent  boundary  be  lost,  and  its 
original  situs  cannot  be  proved,  the  entire  tract  is  lost,  and  the  grant 
thereby  becomes  inoperative.    lb, 

8.  If  a  tract  be  granted  by  courses  and  distances  only,  without  calling  for 

any  boundary  or  object,  save  that  at  the  commencement  of  the  first 
line,  and  it  be  lost,  and  no  proof  can  be  adduced  of  the  beginning  or 
ending  of  any  of  its  lines,  the  tract  becomes  a  non-entity— the  grant  a 
nullity.    lb, 

9.  If  a  grant  be  made,  not  only  with  courses  and  distances,  but  with  calls, 

it  has  a  principle  of  self-sustentation,  not  possessed  by  grants  with 
course  and  distance,  or  willi  calls  only.    lb, 

10.  Where  a  grant  is  by  course  and  distance  and  calls,  if  the  beginning,  and 

any,  or  all  the  boundaries,  save  one,  are  lost  and  incapable  of  proof,  the 
vitality  of  the  grant  still  continues.  This  is  the  natural  import  of  tiie 
express  words  of  the  grant.    lb. 

11.  It  cannot  be  denied,  that  a  valid  survey  or  grant  may  be  made  without 

stating  any  natural  object  as  being  the  beginning  of  its  first  line,  if 
there  be  a  boundary  at  the  termination  thereof.    lb, 

12.  It  is  no  objection  to  the  validity  of  a  grant,  that  the  place  of  its  begin- 

ning is  covered  with  water,  whether  navigable  or  otherwise;  or  that 
any  of  its  lines  run  across  such  water.    lb, 
18.  In  cases  of  grants  of  land,  describing  it  by  courses  and  distances  and 
calls,  the  courts  of  this  State  have  determined  that,  in  locating  them, 


h 


INDEX. 


(US 


EJECTMENT— ConUmud, 

they  shall  first  be  ran  by  the  calb ;  but  if  that  be  impracticable*  they 
shall  then  be  located  by  course  and  distance.    lb. 

14.  In  an  action  of  ejectment,  the  plaintiff,  to  prove  the  death  of  0.  before 

the  year  1745,  without  heirs,  and  intestate,  offered  in  evidence  a  war- 
rant of  resurvey  to  E.  F.,  issued  in  1725,  a  certificate  of  survey  re- 
turned under  such  warrant,  dated  21st  September,  1726,  but  upon 
which  no  patent  appeared  to  have  been  issued;  and  also  an  escheat 
patent  relating  to  the  same  lands,  granted  2Sth  September,  1759, 
firanded  upon  a  special  warrant  of  resurvey,  dated  18th  June,  1759, 
returned  on  the  80th  of  that  month.  The  defendant  objected  to  the 
admissibility  of  the  warrant  of  resurvey  to  E.  F,  and  certificate  re- 
turned thereon,  either  with,  or  independent  of  the  escheat  patent  of 
1759,  and  proceedings,  on  which  the  same  were  fi>unded.  Held,  the 
proceedings  on  that  warrant  not  having  been  prosecuted,  no  purchase 
money  being  paid  by  E.  F.  nor  patent  accepted  by  him,  neither  the 
warrant  nor  certificate  were  proof  of  the  facts  recited  in  them,  as  to 
the  death  of  O.  at  the  time  specified.  Such  statements  were  dis- 
credited, by  the  refusal  of  E,  F.  to  consummate  his  title,  and  his  omis- 
sion or  refusal  to  pay  for  the  lands  was  evidence  that  he  had  dis- 
covered, that  no  title  by  escheat  had  devolved  on  the  Lord  Proprietary. 
lb. 

15.  An  exemplification  of  the  return  of  the  surveyor  to  a  warrant'of  resurvey, 

dated  1707,  with  the  depositions  of  witnesses,  and  inquisition  of  a  juiy 
called  under  the  warrant  of  resurvey,  executed  on  the  4th  March, 
1706-7 — finding  the  beginning  of  a  tract  of  land  with  its  courses  and 
distances,  and  other  boundaries,  recorded  among  the  land  records  of 
Baltimore  County,  and  certified  under  the  seal  of  that  County  Court 
to  be  a  true  copy,  is  not  evidence — ^because  there  existed,  at  the  date 
of  those  proceedings,  no  law  which  authorized  such  proceedings  to  be 
recorded.    lb. 

16.  The  proceedings  in  question  were  also  inadmissible  in  evidence,  be- 

cause they  purported  to  locate  the  tract  of  land  described  in  them,  in 
a  way  wholly  inconsistent  with  the  calls  and  expressions  contained  in 
its  original  patent    R. 

17.  Where  a  prayer  called  for  an  instruction  to  the  jury,  "  that  if  they 

should  find  that  the  beginning  of  B.  V.  is  not  truly  located  on  the  plats 
by  the  defendant,  then  the  plaintiift  are  entitled  to  recover;'*  and  it 
appeared  that  the  begintdng  of  the  trad  claimed  by  them  vfoa  admiiied  by 
the  locations  of  both  parties ;  and  that  the  patent  for  B,  V.  declared 
such  begimmg  to  be  the  end  of  its  first  line;  and  the  bounded  tree 
called  for  at  the  beginmng  of  B.  V,  being  lost,  was  to  be  found,  as 
a  matter  of  law,  by  reversing  the  course  and  distance  of  the  first  line 
of  B.  v.,  the  jury  cannot  find  to  the  contrary, — and  consequently  the 
refusal  to  grant  the  prayer  is  not  error.    Jb. 

18.  By  the  act  of  1745,  ch.  9,  the  State  granted  no  right  which  a^ccru^^  ^  ^^ 

subsequently  to  its  passage.   16. 
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19.  An  escheat  grant  by  the  State  is  no  evidence  of  the  ezistenoe  of  the 

£Eu:tB  constitating  the  escheat,  anterior  to  the  date  of  the  warrant    lb. 

20.  An  escheat  title  accruing  in  1759,  will  not  entitle  the  plaintiffii  to  re- 

cover, under  the  act  of  1745.    lb. 

21.  A  jury  has  no  discretionaiy  power  to  find»  «8  matter  of  &ct,  that  wtiuh 

is  matter  of  law.    lb. 

22.  Expressions  in  a  grant,  intended  merely  as  generally  descriptiTe  of 

locality,  have  not  a  conclusive  and  restrictive  import  Jb. 
28.  By  the  grant  of  a  tract  of  land,  lying  in  Chuapeake  bay,  and  on  the  north 
side  of  a  river,  called  P.,  and  on  the  noirUi  side  of  the  wurth-tanl  branch 
of  said  river,  beginning  at  a  marked  red  oak,  by  a  little  branch,  and 
running  up  along  the  north-west  branch  for  breadth;  it  is  not  required 
that  a  tract — ^the  end  of  whose  first  line  was  the  begwum^  of  the  tract 
above  described — should  be  located  on  the  north  side  of  the  river  P.  lb. 

24.  Where  the  witness  had  been  surveyor  of  the  county,  (where  land  daimed 

is  situated,)  for  nxUen  yeare,  and  assistant  of  the  county  surveyor  fiv 
many  years  previous,  and  testified  that  the  beginning  tree  of  a  tract  of 
land  could  not  be  found,  that  he  had  never  heard  of  it,  and  had  fiiond 
the  beginning,  by  reversing  the  course  and  distance  of  the  patent  from 
another  boundary — ^this  is  sufficient  evidence  of  an  endeavor,  on  the 
part  of  the  party  seeking  to  establish  the  loel  beguming,  to  find  the 
position  of  the  same.    lb. 

25.  The  juiy  is  the  proper  tribunal  to  decide  whether  any  and  what  variation 

ought  to  be  allowed  in  the  location  of  lands.   lb. 

26.  Whether  any  and  what  degree  of  allowance  for  variation  should  be  made, 

are  questions  of  &ct  to  be  detennined  by  the  jury  on  testimony  upon 
that  subject  adduced  to  them  in  the  trial  of  the  cause.    Jb. 

27.  If  no  such  testimony  be  offered,  the  juiy  are  not  authorized  to  depart 

from  the  courses  and  distances  expressed  in  the  convejrances,  by 
making  any  aUowance  for  variation,    lb. 

28.  Where  there  is  a  total  absence  of  the  testimony  in  relation  to  variatiout 

the  court  ought  not  to  instruct  the  juiy  on  that  subject.    Jb. 

29.  Where  the  court  reverses  the  judgment  of  the  County  Court  fi>r  emr 

in  instruction  as  to  a  question  of  variation  of  the  compass,  and  per- 
ceives that  by  no  allowance  for  such  variation  which  the  jury  could 
rationaUy  have  made,  the  merits  of  the  controversy  could  be  afiSscted* 
it  wiU  not  award  a  procedendo. 

30.  Where  a  line  calls  to  terminate  at  a  bounded  tree  without  any  other 

reference,  and  the  tree  is  lost,  and  there  is  no  location  or  evidence  to 
prove  that  where  such  line,  run  course  and  distance,  terminates,  is  not 
and  always  has  been  high  and  fast  land,  the  court  will  not  instruct  the 
juiy  that  the  line  cannot  be  run  into  the  water  of  a  navigable  stream. 
The  court  will  not  presume  that  the  bounded  tree  may  not  have  stood 
in  navigable  water.     Jb. 

81.  Where  the  beginning  tree  of  a  traet  is  admitted  upon  the  plati,  both 

parties  are  estopped  fix>m  denying  its  location.    Jb. 

82.  Where  the  termination  of  a  line  of  one  tract  imperatively  calls  for  the 
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beginning  tree  of  another,  and  the  tree  so  called  for  is  admitted  aa  the 
beginning  tree,  it  is  equally  admitted  as  the  terminns  called  {fx,    lb, 

88.  Where  there  is  error  in  a  patent,  either  in  the  description  of  the  tree 
alleged  to  stand  at  the  beginning  of  the  first  line  of  the  tract,  or  in  the 
boandaiy  stated  to  stand  at  the  end  of  that  line,  where  these  descrip- 
tions are  irreconcilable,  and  one  or  the  other  mnst  be  rejected, — under 
such  circumstances,  the  court  will  enquire  into  the  probabilities  of 
mistake,  as  to  the  boundaries  called  for,  and  look  at  the  consequencea 
which  would  result  from  rejecting  the  one  or  the  other.    R. 

84.  There  is  no  diflbrence  between  the  weight  to  be  ascribed  to  a  call  for  a ' 
boundaiy,  or  matter  of  description  thereof,  when  referred  to  as  the 
beginning  of  a  tract,  or  as  the  terminus  of  one  of  its  lines,    lb, 

86.  In  determining  upon  such  probabilities,  the  court  will  examine  the 
courses,  descriptions,  calls  and  boundaries  of  the  title  papers,  to  ascer- 
tain if  the  surveyor  made  any  mistake  therein^what  evidence  he  had 
before  him,  and  what  he  designed  to  do.    Jb, 

86.  An  error  of  description  in  a  survey,  adopted  in  a  patent,  manifestly 

founded  in  mistake  or  falsehood,  is  insufficient  to  control  other  calls 
and  expressions  inconsistent  therewith.    Jb, 

87.  Where  the  assumption  of  mistake  in  a  single  description,  harmonizes  all 

the  rest  of  a  patent,  the  court  will  make  such  assumption.    Jb, 

88.  The  designed  non-disclosure  of  the  fact  to  the  Lord  Proprietary  or  his 

agents,  that  a  warrant  of  resurvey  as  executed  was  covered  by  naviga- 
ble water,  is  not  a  fraud,  and  will  not  vacate  a  patent  issued  thereon.  Jb, 

89.  The  rights  of  piscary  and  navigation  remain  unimpaired  by  the  grant  of 

land  covered  by  navigable  water.    Jb, 

40.  For  a  fraud  practised  on  the  Lord  Proprietaiy,  he  only,  or  those  subse- 
quently claiming  under  him,  have  a  right  to  complain.  It  is  not  a 
matter  on  which  his  patentees  may  claim  to  expand  their  rights.    Jb, 

4L  To  produce  accordance  between  a  line  and  its  caU,  the  running  of  the 
next  preceding  line  cannot  be  changed;  such  changes  would  be  in 
conflict  with  the  grant.    Jb, 

EQUITY. 

See  CounT  of  Chancbbt. 

ESCHEAT. 

See  Ejectment. 
ESTOPPEL. 

See  Ejectment,  81. 

EVIDENCE. 

1.  C.  drew  a  bill  of  exchange  on  B.  payable  ninety  days  after  date,  en- 
dorsed by  W,  in  blank.  It  was  negotiated  with  P.  who  endorsed  it 
specially  to  J>.  On  presentation  for  acceptance,  it  was  refused,  pro- 
tested, and  returned  by  D,  to  P.  when  the  latter  erased  his  special 
endorsement,  and  re-transmitted  the  bill  to  D,  who  sued  W,  upon  his 
endorsement  The  defendant,  in  support  of  his  defence,  had  proved 
by  P.  the  erasure  of  his  endorsement ;  and  the  plaintiff  thev|  pTO^^^Md 
to  ask  him  to  state  the  reasons  which  induced  him  to  «^w6  *^^  ^^^* 
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This  the  CottDty  Court  refused  to  sanction.  HMj  there  was  no 
good  reason  for  the  refusal,  unless  it  be  that  the  fact  of  the  erasure, 
as  proved  by  the  defendant,  could  not  prejudice  the  plaintifi.  If 
it  had  been  of  any  importance  to  know  why  the  erasure  had  been 
made,  it  must  have  been  reasonable  to  permit  the  witness  to  state 
when,  why,  and  under  what  circumstances,  it  was  made.  BwdLnuftr 
$  jidanu  99,  Whiiefird,  1. 

2.  Upon  the  return  of  a  bill  of  exchange,  drawn  at  BaMmortt  upon  a 
house  at  CharlesUmf  S,  C.  protested  for  non-acceptance,  which  had 
been  endorsed  generally  by  the  payee,  the  holder  in  BalHmore  stmck 
out  his  special  endorsement,  and  by  letter  transmitted  it  to  the 
plaintiflb,  residents  in  Chadestan,  and  claimed  the  amount  of  the 
bill  firom  them,  informing  them  it  had  been  charged  to  their  account, 
and  he  expected  a  credit  for  it.  Hdd,  that  in  an  action  by  the  house 
at  Charluion,  against  the  payee  and  endorser  of  the  bill,  this  letter, 
in  connection  with  parol  proof  in  the  cause,  was  evidence  to  show 
the  right  of  the  plaintiA  to  institute  the  action.    lb, 

8.  This  letter  was  evidence  as  a  part  of  what  passed  between  the  holder  of 
the  bill  and  the  house  at  C.  in  relation  to  its  transfer  to  them.  It  is  a 
part  of  the  res  gesta  of  the  surrounding  and  cotemporaneous  circom- 
stances  of  the  transaction.    lb, 

4.  The  admissibility  in  evidence,  of  the  surrounding  circumstances  of  a 
case,  is  to  be  determined  by  the  court,  according  to  the  degree  of  their 
relation  to  the  principal  &ct  in  controversy,  and  in  the  exercise  of  its 
sound  discretion,    ib. 

6.  In  a  case  where  the  plaintiff's  right  to  sue  upon  a  bill  of  exchange  was 
denied,  he  may  prove  its  deliveiy  to  counsel,  and  the  fact  of  his  coun- 
sel's possession,  for  the  purpose  of  the  suit,  when  the  action  was 
commenced.    lb, 

6.  Where  the  attorney  of  the  plaintiff  is  in  possession  of  a  bill  of  exchange 

at  the  time  of  the  action  brought,  the  presumption  is  that  he  is  right- 
fully in  possession.    Jb, 

7.  The  plaintifls,  on  the  21st  September,  1844,  filed  proceedings  in  BaW- 

fNOTf  County  Court,  under  the  act  of  1888,  ch.  206,  to  establish  a  lien 
for  work  and  labor  done  upon  a  house  in  the  city  of  BaUtmore,  at  the 
request  of  J.  The  claim  filed  showed  that  the  work  had  been  done 
between  May  and  September,  1844,  and  the  proof  offered  in  support  of 
it  was  the  written  admission  of  J.  made  in  September,  1844,  that  the 
claim  was  correct.  It  appeared  that  in  July,  1844,  he  had  mortgaged 
this  property  to  W,  Held :  That  a  mortgage  would  afford  veiy  little 
security  for  the  debt  intended  to  be  secured  thereby,  i(  after  its  exe- 
cution, the  mortgagor  could  by  admissions  create  liens  on  the  mort- 
gaged premises ;  and  thereby  lessen  or  destroy  the  value  of  the  mort- 
gage.    Carton  vs.  WhiU,  17. 

8.  The  mortgagor  can  by  no  acknowledgment  subsequent  to  the  mortgage, 

prejudice  the  interest  of  the  mortgagee ;  and  hence  the  admission  in 
this  ease  ought  not  to  have  been  received.    B, 
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9,  When  a  ftct  is  admitted,  of  which  written  evidence  alone  was  compe- 
tent, and  the  admission  is  silent  as  to  the  nature  of  the  proof,  the  court 
will  not  infer  that  it  was  verbal,  nor  that  it  was  not  within  some  one 
of  the  exceptions  to  the  general  rule.  Swalara  Rail  Road  Co,  vs. 
BruM^  42. 

10.  In  an  action  of  covenant,  the  defendant  pleaded  lum  infitgiU  &c.  with 

liberty  to  give  in  evidence  any  matter  he  might  have  pleaded ;  fnro- 
vididf  he  gave  notice  to  the  plaintiff  of  the  matter  of  sach  evidence 
within,  &c. — not  having  given  the  notice,  the  cause  stood  under  the 
plea  filed.  Held :  That  in  such  action  under  that  plea,  a  parol  agree- 
ment by  which  the  time  of  performance  of  the  covenant  was  enlarged, 
is  not  admissible  in  evidence.  Franklin  Fire  Insurance  Co,  vt,  Ha- 
mSLU  87. 

11.  A  release  of  all  claims  against  a  guardian  concerning  specific  personal 

property,  is  evidence  of  the  deliveiy  of  such  property  to  the  releasor, 
his  ward.    Magruder  and  Wife  vs.  DarnaU  and  yaife,  269. 

12.  An  appraisement  of  a  ward's  property,  made  by  order  of  the  Orphans 

court,  is  not  conclusive  evidence  of  the  value  of  such  property  against 
the  guardian ;  he  may  rebut  it  by  proof.  The  act  of  1798,  ch.  101, 
sub-chap.  12,  sect.  6,  does  not  make  it  conclusive.    lb, 

13  An  account  of  a  guardian  charging  himself  with  one  year's  use  of  the 
minor's  estate,  and  crediting  the  whole  amount  of  allowances — ex- 
amined and  passed  by  the  Orphans  court  which  appointed  him — ^is  a 
judicial  act  of  that  court,  and  is  prima  fade  evidence  of  the  matters 
therein  contained.    It  may  be  impeached  by  proof,    lb, 

14.  Upon  the  trial  of  a  petition  for  freedom,  the  petitioner  offered  in  evi- 
dence the  will  of  his  master — ^proof  of  his  identity,  and  his  right  to 
freedom,  according  to  the  terms  of  the  will.  The  defendant  then 
proved,  that  the  executors  took  upon  themselves  the  duty  of  adminis- 
tration ;  copies  of  their  letters  and  bond ;  inventory  of  the  personal 
estate,  including  the  slaves ;  debts  due  the  deceased ;  several  adminis- 
tration accounts  showing  ultimately  an  over-payment  by  the  executors, 
the  negroes  being  still  undisposed  of,  and  charged  to  them  at  the  ap- 
praisement. The  defendant  further  proved  an  order  of  the  Orphane 
Cowt  directing  a  sale  of  the  balance  of  the  testator's  personal  estate, 
and  an  account  of  sales  of  negroes  returned,  including  the  petitioner, 
who  objected  to  the  admissibility  in  evidence,  of  the  accounts  of  the  ^.     * 

executor,  the  order  of  sale  of  the  Orphans  Courts  and  return  of  sales 
by  the  executors,  which  objection  was  overruled.  This  was  affirmed 
upon  appeal     Cornish  vs,  Willson,  299. 

1ft.  Upon  a  petition  for  freedom  in  a  court  of  law,  no  evidence  of  the  value 
of  real  estate  can  legally  be  submitted  to  the  juiy,  or  form  a  subject 
for  its  determination.    lb. 

16.  Appraisements  of  value  of  land  are  often  uncertain  and  fhUadous  prooC 

An  actual  sale  is  higher  proof,    lb, 

17.  An  executor  who,  upon  his  own  knowledge  only,  admits  th^t  lai^^ 

charged  with  the  pajrment  of  debts,  are  of  sufficient  valu^  w^  si^^^^ 
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the  creditors— 4he  personal  estate  being  insufficient— permit!  tlie  manu- 
mitted slaves  of  the  testator  to  go  free,  and  assents  to  their  legacy  of 
freerlom,  commits  a  devastavit,  and  is  an  incompetent  witness  to  prore 
the  &cts  necessaiy  to  justify  his  course.    lb. 

18.  A  contract  of  insurance  against  loss  is  one  of  indemnity.    The  right  to 

recover  is  commensurate  with  the  loss  actually  sustained.  Any  evi- 
dence conducing  to  show  the  loss  less  than  that  claimed,  would  be  ad- 
missible. The  doctrine  relative  to  mitigation  of  damages  has  no  appli- 
cation to  such  a  case.    Franklin  Fire  In»wanee  Co,  m.  iTamttt,  87. 

19.  A  party  cannot  agree  upon  a  case  stated  which  admits  a  certain  fiict,  and 

then  insist  that  the  proof  of  the  fact  is  not  competent,  as  that  it  was 
not  in  writing.    Stoatara  R.  R,  Co,  vs.  Brum,  41. 

20.  In  an  action  of  ejectment  the  plaintiff,  to  prove  the  death  of  O.  belbre 

the  year  1745,  without  heirs,  and  intestate,  offered  in  evidence  a  war- 
rant of  resurvey  to  JS.  F.,  issued  in  1725,  a  certificate  of  survey  re- 
turned under  such  warrant,  dated  2l8t  September,  1726,  but  upon 
which  no  patent  appeared  to  have  been  issued,  and  also  an  escheat 
patent  relating  to  the  same  lands,  granted  28th  of  September,  1769, 
founded  upon  a  special  warrant  of  resurvey,  dated  ISth  June,  1760, 
returned  on  the  80th  of  that  month.  The  defendant  objected  to  the 
admissibility  of  the  warrant  of  resurvey  to  E.  F,  and  certificate  re- 
turned thereon,  either  with,  or  independent  of  the  escheat  patent  of 
1769,  and  proceedings,  on  which  the  same  were  founded.  fleU,  the 
proceedings  on  that  warrant  not  having  been  prosecuted,  no  purchase 
money  being  paid  by  E,  F.  nor  patent  accepted  by  him,  neither  the 
warrant  nor  certificate  were  proof  of  the  facts  recited  in  them,  as  to 
the  death  of  0.  at  the  time  specified.  Such  statementi  were  dis- 
credited by  the  refusal  of  E,  F,  to  consummate  his  title,  and  his  omis- 
sion or  refusal  to  pay  for  the  lands  was  evidence  that  he  had  discovered 
that  no  title  by  escheat  had  devolved  on  the  Lord  Propiietaiy.  WUvm 
€i  aL  v$,  Moet  et  al.  122. 

21.  An  exemplification  of  the  return  of  the  surveyor  to  a  warrant  of  resurvey, 

dated  1707,  with  the  depositions  of  witnesses,  and  inquisition  of  a  jury 
called  under  the  warrant  of  resurvey,  executed  on  the  4th  March* 
1706-7^finding  the  beginidng  of  a  tract  of  land  with  its  courses  and 
distances,  and  other  boundaries,  recorded  among  the  land  records  of 
BaUimore  County,  and  certified  under  the  seal  of  that  County  Court 
to  be  a  true  copy,  is  not  evidence— because  there  existed  at  the  date  of 
those  proceedings  no  Uw  which  authorized  such  proceedings  to  be 
recorded.    lb, 

22.  The  proceedings  in  question  were  also  inadmissible  in  evidence,  be- 

cause they  purported  to  locate  the  tract  of  land  described  in  them,  in 
a  way  wholly  inconsistent  with  the  calls  and  expressions  contained  in 
its  original  patent.    lb. 
28.  An  escheat  grant  by  the  State  is  no  evidence  of  the  existence  of  the 
facts  constituting  the  escheat  anterior  to  the  date  of  the  warrant.    A. 
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24   £zpreMioD8  in  a  grant,  intended  merefy  as  generally  descriptiTe  of 
locality,  have  not  a  condosive  and  restrictive  import    lb, 

25.  Where  the  witneae  had  been  a  surveyor  of  the  county,  (where  land 

claimed  is  situated,)  for  tixUen  yeart,  and  assistant  of  the  county  sur- 
veyor for  many  years  previous,  and  testified  that  the  beginning  tree  of 
a  tract  of  land  could  not  be  found,  that  he  had  never  heard  of  it,  and 
had  found  the  beginning  by  reversing  the  course  and  distance  of  the 
patent  from  another  boundary — ^this  is  sufficient  evidence  of  an  endeavor, 
on  the  part  of  the  party  seeking  to  establish  the  lost  beginmngt  to  find 
the  position  of  the  same.    lb, 

26.  The  jury  is  the  proper  tribunal  to  decide  whether  any  and  what  varia- 

tion ought  to  be  allowed  in  the  location  of  lands,    lb, 

27.  Whether  any  and  what  degree  of  allowance  for  variation  should  be 

made,  are  questions  of  fact  to  be  determined  by  the  jury  on  testimony 
upon  that  subject  adduced  to  them  in  the  trial  of  the  cause.    lb, 

28.  I£  no  such  testimony  be  offered,  the  jury  are  not  authorized  to  depart 

from  the  courses  and  distances  expressed  in  the  conveyances,  by 
making  any  allowance  for  variation.    lb, 
29.  Where  there  is  a  total  absence  of  the  testimony  in  relation  to  variation, 
the  court  ought  not  to  instruct  the  jury  on  that  subject,    lb. 

80.  Where  a  line  calls  to  terminate  at  a  bounded  tree  without  any  other 

reference,  and  the  tree  is  lost,  and  there  is  no  location  or  evidence  to 
prove  that  where  such  line,  run  coarse  and  distance,  terminates,  is  not 
and  always  has  been  high  and  fast  land,  the  court  will  not  instruct  the 
juiy  that  the  line  cannot  be  run  into  the  water  of  a  navigable  stream. 
The  court  will  not  presume  that  the  bounded  tree  may  not  have  stood 
in  navigable  water,    lb, 

81.  Where  the  beginning  tree  of  a  tract  is  admitted  upon  the  plats,  both  par- 

ties are  estopped  from  denying  its  location,    lb, 

82  Where  the  termination  of  the  line  of  one  tract  imperatively  caUs  for  the 
beginning  tree  of  another,  and  the  tree  so  called  for  is  admitted  as  the 
beginning  tree,  it  is  equally  admitted  as  the  terminus  called  for.    lb, 

88.  Where  there  is  error  in  a  pat^t,  either  in  the  description  of  the  tree 
alleged  to  stand  at  the  beginning  of  the  first  line  of  the  tract,  or  in  the 
boundary  stated  to  stand  at  the  end  of  that  line,  where  these  descrip- 
tions are  irreconcilable,  and  one  or  the  other  must  be  rejected, — under 
such  circumstances,  the  court  will  enquire  into  the  probabilities  of 
mistake,  as  to  the  boundaries  called  for,  and  look  at  the  consequences 
which  would  result  from  rejecting  the  one  or  the  other,    lb. 

84.  There  is  no  difference  between  the  weight  to  be  ascribed  to  a  call  for  a 
boundary,  or  matter  of  description  thereof,  when  referred  to  as  the  be- 
ginning of  a  tract,  or  as  the  terminus  of  one  of  its  lines,    lb, 

86.  In  determining  upon  such  probabilities,  the  court  will  examine  the 
courses,  descriptions,  calls  and  boundaries  of  the  title  papers,  to  ascer- 
tain if  the  surveyor  made  any  mistake  therein— what  evidence  ^  ^^ 
'  before  him.  and  what  he  designed  to  do.    lb, 

86.  The  testimony  of  but  one  witness  is  clearly  insufficient  to  ov^^MC^  ^^ 
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responsive  and  positive  denials  of  an  answer.    Meikodiit  Prot,  Church 
vs.  Mayor  and  C,  C,  of  Bait.  891. 
87.  On  whom  the  burden  of  proof  rests  of  proving  the  amount  of  dehti— a 
sufficiency  or  insufficiency  of  assets,  upon  a  petition  for  freedom. — Qr. 
Comiih  vs.  WiUson,  299. 
See  Pbactice  in  Chancery. 

Bills  of  Exchange  and  Paokissort  Notes. 

EXECUTOR  AND  ADMINISTRATOR. 

1.  To  executors  only  are  confided  the  ascertainment  and  payment  of  testa- 

tor's debts.    Emery  4r  CkntU  vt.  Omnge,  191. 

2.  Prior  to  the  act  of  1831,  ch.  316,  sec.  10,  money  coming  into  the  hands 

of  an  executor  or  administrator  from  his  sale  of  real  estate  for  the  pay- 
ment of  debts,  was  not  covered  hy  the  testamentaiy  or  administntioQ 
hond.    By  that  act,  the  law  was  changed.    Cornish  vs,  WUUon,  299. 

8.  If  a  petition  for  freedom  were  filed  by  such  manumitted  slaves,  no  court 
in  Maryland  would  award  their  freedom — and  thus  release  the  execu- 
tor— until  the  time  had  elapsed  within  which  the  creditois  were  warned 
to  hring  in  their  claims,  and  the  executor  was  required  to  settk  an 
account  of  his  administration  with  the  Orphans  court ;  nor  then,  unless 
the  court  are  not  perfectly  satisfied  that  the  liberation  of  the  manumit- 
ted slaves  can  work  no  prejudice  to  creditors.    Ib» 

8.  When  an  executor  fails  to  give  the  notice  to  creditors  to  exhibit  their 
claims,  required  by  the  13th  section  of  the  8th  sub-chapter  of  the  act  of 
1798,  ch.  101,  he  will  not  be  entitled  to  the  exemption  from  liability, 
provided  for  in  the  15th  section  of  the  same  sub-chapter  of  the  same 
act.    Sleuart  vs,  Carr  ei  al.  430. 

4.  And  if  an  executor  departs  from  the  due  course  of  administration,  by 
paying  legacies,  after  he  has  acquired  knowledge  of  the  claim  of  a 
creditor,  he  will  not  he  exempt  from  liability  for  such  claim,  even 
though  he  had  previously  given  the  requisite  notice  to  creditors.    lb. 

6.  Before  certain  legacies  became  due  and  payable  under  the  will,  the 
executor  and  his  co-residuary  Jegatee  entered  into  an  agreement  in 
writing,  under  seal,  by  which  they  l>ound  themselves  to  pay  interest 
on  said  legacies,  semi-annually,  from  the  time  they  became  due  unto 
paid ;  the  principal  to  be  paid  by  the  executor  in  due  course  of  admin- 
istration.   Held, 
That  such  a  contract  cannot  impair,  destroy  or  change  the  rights  or 
priorities  of  other  creditors  or  legatees,  arising  under  a  due  couiae 
of  administration,  even  if  it  should  be  regarded  as  expressly  bind- 
ing the  obligors  to  pay  the  legacies  therein  mentioned.    lb, 

6.  Whilst  an  executor  acting  in  the  faithful  discharge  of  his  duties,  wQl 
receive  the  favor  and  protection  of  a  court  of  equity,  yet  if  he  enteis 
into  a  covenant,  either  for  his  own  benefit,  or  that  of  him  with  whom 
he  contracts,  by  which  he  binds  himself  personally  for  the  payment  of 
a  debt  or  legacy,  which  with  the  assets  then  in  his  hands,  and  in  due 
course  of  administration  he  was  not  then  in  a  condition  to  pay,  he  most 
take  the  consequences  of  his  own  gratuitous  act.    lb 
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7.  The  2d  section  of  the  act  of  1823,  ch.  131,  which  places  creditors  whose 

claims  are  known  to  the  executor,  but  who  fail  to  bring  them  in,  in 
pursuance  of  notice  given,  as  required  by  the  act  of  1798,  upon  the 
same  footing  with  those  wbose  claims  are  unknown,  was  never  de- 
signed to  apply  to  cases  where  notice  to  the  executor  or  administrator 
has  been  given  through  the  medium  of  a  to  pendens,  or  been  in  due 
time  followed  by  it.    lb, 

8.  In  many  cases,  the  authentication  of  claims  in  the  particular  mode 

required  by  the  acts  of  Assembly,  is  impracticable ;  the  only  alterna- 
tive of  the  creditor  being  a  resort  to  a  court  of  justice ; — a  literal 
construction,  therefore,  of  the  act  of  1823  would  be  fraught  with 
inconsistency  and  injustice,  and  will  not  be  placed  upon  it,  if  it  be 
susceptible  of  any  other  just  and  rational  interpretation.  lb. 
See  Leoact — Legatee. 
FIERI  FACIAS. 

See  Attachment  to  Compel  Appearance. 

FISHERY  AND  NAVIGATION. 

1.  The  rigtits  of  piscary  and  navigation  remain  unimpaired  by  the  grant  of 
land  covered  by  navigable  water.     Wilson  el  al  vs.  ItUoes  el  al.  121. 

FRANCHISE. 

See  Corporations. 

FRAUD— FRAUDULENT  CONVEYANCES. 

1.  C.  and  S.,  brothers,  not  being  indebted  to  each  other,  and  for  a  nominal 

consideration,  agreed  with  each  other,  that  C,  should  convey  certain 
personal  property  to  8.  8.  by  another  agreement,  stipulated  to  re- con- 
vey the  property  to  C.  or  to  him  in  trust  for  his  wife  and  children.  C. 
then  agreed  to  confess  a  judgment  to  S.,  who  further  agreed  to  sue  out 
execution,  levy  it  upon  the  whole  estate  of  C,  make  purchases  to  the 
amount  of  the  judgment,  and  then  convey  it  to  C.  or  to  him  in  trust 
for  his  wife  and  children.  This  judgment  was  confessed,  and  S.  died. 
It  was  then  revived  by  his  administrators.  It  appeared  in  fact,  and 
by  the  answers  to  a  bill  filed  by  C.  to  vacate  the  agreements  and 
judgments,  and  procure  a  re-conveyance  of  the  property  to  himself, 
that  their  object,  known  to  both  partite,  was  to  hinder,  delay  and  de- 
fraud the  creditors  of  C  Held,  that  the  complainant  was  not  entitled 
to  relief  in  equity.    Freeman  4r  Seduick  v».  Sedwick,  28. 

2.  It  is  the  policy  of  the  law  to  withhold  aU  aid  and  relief  from  parties  in 

controversies  between  themselves,  who  stand  strictly  in  pari  delido, 
and  which  might  or  could  tend  to  the  consummation  of  an  agreement 
entered  into  in  fraud  of  the  law,  or  the  rights  of  any  person,  unless  in 
cases  where  public  policy  would  thereby  be  promoted.    76. 
FREEDOM. 

See  Negroes  and  Slaves. 
GRANITE  STONE. 

See  Contract,  5,  6,  7. 
GRANTS. 

See  Ejectment. 
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GUARDIAN  AND  WARD. 

1.  A  guardian  may  be  respoDsible  to  his  ward  as  bailiff,  or  guardian  before 

he  bonds ;  but  in  such  a  case,  the  biU  should  charge  an  entry  on  the 
ward's  estate,  and  perception  of  profits  before  he  bonded.  Magmder 
and  wife  vt,  Damall  and  wife,  269. 

2.  But  where  the  bill  is  framed  in  reference  to  his  duty  as  guardian,  deri?- 

ing  his  authority  as  such  from  his  appointment,  the  account  should  be 
taken  from  the  date  of  his  bond.  lb, 
8.  When  it  is  claimed  to  charge  a  guardian  with  perception  of  rents  and 
profits  before  he  bonded,  as  well  as  after,  and  there  were  no  allega- 
tions in  the  bill  on  the  subject  of  profits  before  his  appointment,  that 
question  is  not  in  issue  in  the  cause.    lb* 

4.  A  release  of  all  claims  against  a  guardian  concerning  specific  personal 

property,  is  evidence  of  the  deliveiy  of  such  property  to  the  releasor, 
his  ward,    lb, 

5.  An  appraisement  of  a  ward's  property,  made  by  order  of  the  Oiphau 

court,  is  not  conclusive  evidence  of  the  value  of  such  property  against 
the  guardian ;  he  may  rebut  it  by  proof.  The  act  of  1793,  ch.  101, 
sub-chap.  12,  sect.  6,  does  not  make  it  conclusive.  lb, 
6  An  account  of  a  guardian  charging  himself  with  one  year's  use  of  file 
minor's  estate,  and  crediting  the  whole  amount  of  allowances— ex- 
amined and  passed  by  the  Orphans  court  which  appointed  him— is  a 
judicial  act  of  that  court,  and  is  prima  fade  evidence  of  the  matters 
therein  contained.    It  may  be  impeached  by  proof.    lb, 

7.  Where  the  entire  estate  in  the  hands  of  a  guardian  is  not  more  than 

necessary  to  pay  expenses,  proper  and  neceasaiy  to  be  made,  and 
which  were  made,  the  court  will  not  reverse  a  decree,  to  enable  them 
to  charge  the  guardian  witii  a  greater  sum  by  way  of  interest.    Ih, 

8.  A  guardian  in  a  trust  of  considerable  duration,  who  performed  his  dahei, 

except  in  a  failure  regularly  to  pass  accounts — ^who,  however,  promptly 
answered — ^threw  no  obstacles  in  the  way  of  investigation,  and  ren- 
dered a  general  account  in  his  answer  to  a  bill  filed  against  him,  is 
entitled  to  a  commission  of  seven  and  one-half  per  cuUvm.    lb. 

INADEQUACY  OF  PRICE. 

Se«  T&nsTEBs  Sales  Under  Osdeb  of  Coust. 

INDICTMENT. 
See  Crimes,  8. 

INJUNCTION. 

1.  After  decree  for  a  sale  of  real  property,  a  sale  reported  by  the  trustee, 
and  exceptions  filed  to  its  ratification  still  pending,  a  party  interested  in 
the  proceeds  of  sale  applied  to  the  ChanceUor  for  an  injunction,  on  the 
ground  that  the  reported  purchaser,  without  the  sanction  of  the  court 
or  those  interested,  had  assumed  the  power  to  rent  the  property— and 
that  it  was  about  to  be  used  by  his  lessee.  The  object  of  the  iDJunction 
was  to  restrain  such  use.  Held,  that  as  it  was  not  alleged  that  the 
property  was  subject  to  waste  in  the  hands  of  the  purchaser,  or  las  les- 
see, or  that  its  preservation  was  endangered  by  the  disposition  which 
the  reported  purchaser  had  made  of  it— the  injunction  should  not  hare 
been  granted.     Wagntr  f  MarthaU  vs.  Ctohemf  97. 
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INSOLVENT  DEBTOR. 

1.  An  inaolvent  is  one  who  has  not  property  enough  to  pay  all  his  debts. 
Oomuh  vf.  WiOton,  299. 

INSTRUCTIONS  TO  JURY. 
See  Pkactick. 

INSURANCE. 

1.  A  contract  of  insurance  against  loss  is  one  of  indemnity.    The  right  to 

recover  is  commensurate  with  the  loss  actually  sustained.  Any  evi- 
dence conducing  to  show  the  loss  less  than  that  claimed,  would  be  ad- 
missible. The  doctrine  relative  to  mitigation  of  damages  has  no  appli- 
cation to  such  a  case.    FrankUn  Fire  huurariee  Co,  vt.  HamiUt  87. 

2.  In  an  action  of  covenant,  where  the  plaintiff  was  not  entitled  to  recover, 

unless  he  proved  that  the  property  insured  was  destroyed  by  fire ;  that 
notice  of  the  loss,  and  an  estimate  of  damage  sustained,  were  furnished 
the  underwriter,  according  to  the  tenns  of  the  policy,  it  is  error  in  the 
County  Court  to  instruct  the  jury,  that  the  plaintiff  is  entitled  to  re- 
cover, in  such  a  form  as  to  take  from  them  the  consideration  of  the 
fact,  when  the  fire  occurred,  and  assume  the  day,  or  that  notice  of 
the  disaster  was  forthwith  communicated,  and  a  particular  account  of 
loss  furnished  to  the  company.    lb, 

INTEREST. 

1.  Interest  will  not  be  chargeable  against  an  incorporation  on  dividends 

declared,  nor  will  limitations  run  until  demand  made.  The  State  vs. 
Bolt.  ^  Ohio  R.  R.  Co.,  863. 

2.  The  contract  in  this  case  does  not  specify  any  place  of  payment.    It  is 

therefore,  to  be  considered  as  a  contract  to  be  enforced  in  Maryland, 
and  liable  to  the  rate  of  interest  here.   CoeUgan  and  wifevt,  Setoall,  232. 

3.  If  the  agent  in  MU,  had  agreed  to  purchase  the  negroes,  as  provided 
for  by  the  contract;  or,  if  they  had  been  in  Mit,  sold  to  a  resident  of 
any  other  State  in  the  VnUm,  and  the  note  for  the  purchase  money  had 
been  accepted  by  S.for  delay  of  payment,  it  would  have  borne  the  rate 
of  interest  of  JUif . — that  being  the  place  of  the  contract    76. 

JURISDICTION. 

See  CoxTRT  of  Chancx&t,  19  to  21. 

LANDLORD  AND  TENANT. 
See  PRACTICE,   82. 

LAND  OFFICE. 

1.  A  deed  or  patent  for  a  tract  of  land  passes  nothing,  unless  the  land 

described  therein  is  susceptible  of  location;  or,  in  other  words,  unless 
the  survey  thereof  can  be  made  to  close,  either  as  to  the  whole  con- 
veyed, or  some  definite  part  thereof.     WiUon  ei  oZ  v$.  Irdoes  et  a/,  121. 

2.  If  a  tract  of  land  be  granted  by  boundaries  only,  without  courses  and  dis- 

tances, if  the  beginning  or  any  subsequent  boundary  be  lost,  and  its 
original  situs  cannot  l>e  proved,  the  entire  tract  is  lost,  ax\d  ^^  ^^^^^ 
thereby  becomes  inoperative.    lb, 
8.  If  a  tract  be  granted  by  courses  and  distances  only,  witlx^*  \  c^S^^  ^^^ 
any  boundary  or  object,  save  that  at  the  commencenv  qK  ^^  ^^^ 
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line,  and  it  be  lost,  and  no  proof  can  be  adduced  of  the  beginning  or 
ending  of  cmy  of  its  lines,  the  tract  becomes  a  non-entity — ^the  grant  a 
nullity.    16. 

4.  If  a  grant  be  made,  not  only  with  courses  and  distances,  but  with  calls, 

it  has  a  principle  of  self-sustentation,  not  possessed  by  grants  with 
course  and  distance,  or  with  calls  only.    /6. 

5.  Where  a  grant  is  by  course  and  distance  and  calls,  if  the  beginning,  and 

any,  or  all  the  boundaries,  save  one,  are  lost  and  incapable  of  proof,  the 
vitality  of  the  grant  still  continues.  This  is  the  natural  import  of  the 
express  words  of  the  grant.    lb. 

6.  It  cannot  be  denied,  that  a  valid  survey  or  grant  may  be  made  without 

stating  any  natural  object  as  being  the  beginning  of  its  first  line,  if 
there  be  a  boundaiy  at  the  terminaHan  thereof,    lb. 

7.  It  is  no  objection  to  the  validity  of  a  grant,  that  the  place  of  its  begin- 

ning is  covered  with  water,  whether  navigable  or  otherwise ;  or  that 
any  of  its  lines  run  across  such  water.    lb, 

8.  In  cases  of  grants  of  land,  describing  it  by  courses  and  distances  and 

calls,  the  courts  of  this  State  have  determined  that,  iu  locating  them, 
they  shall  first  be  run  by  the  calls;  but  if  that  be  impracticable,  they 
shall  then  be  located  by  course  and  distance.    Jb, 

9.  An  escheat  grant  by  the  State  is  no  evidence  of  the  existence  of  the 

facts  constituting  the  escheat,  anterior  to  the  date  of  the  warrant.    lb. 

10.  An  escheat  title  accruing  in  1759,  will  not  entitle  the  plaintifi  to  re- 

cover, under  the  act  of  1745.    lb. 

11.  By  the  grant  of  a  tract  of  land,  lying  in  Chempeake  bay,  and  on  the  north 

side  of  a  river,  caUed  P.,  and  on  the  north  side  of  the  norih-wett  branch 
of  said  river,  beginning  at  a  marked  red  oak,  by  a  little  branch,  and 
running  up  along  the  north-west  branch  for  breadth;  it  is  not  required 
that  a  tract — ^the  end  of  whose  first  line  was  the  beginning  of  the  tract 
above  described — should  be  located  on  the  north  side  of  the  river  P.  Jb. 

12.  An  error  of  description  in  a  survey,  adopted  in  a  patent,  manifestty 

founded  in  mistake  or  falsehood,  is  insufficient  to  control  other  calls 
and  expressions  inconsistent  therewith.    76. 
18.  The  designed  non-disclosure  of  the  feet  to  the  Lord  Proprietary  or  his 
agents,  that  a  warrant  of  resurvey  as  executed  was  covered  by  naviga- 
ble water,  is  not  a  fraud,  and  will  not  vacate  a  patent  issued  thereon,  lb. 

14.  The  rights  of  piscary  and  navigation  remain  unimpaired  by  the  grant  of 

land  covered  by  navigable  water,    lb. 

15.  For  a  fraud  practised  on  the  Lord  Proprietary,  he  only,  or  those  subse- 

quently claiming  under  him,  have  a  right  to  complain.  It  is  not  a 
matter  on  which  his  patentees  may  claim  to  expand  their  rights.    lb. 

16.  To  produce  accordance  between  a  line  and  its  call,  the  running  of  the 

next  preceding  line  cannot  be  changed;  such  changes  would  be  in 
conflict  with  the  grant.    lb. 
See  EjECTMCJfT. 

LAPSE  OF  TIME. 

See  Limitation  of  Actions,  6. 
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LEGACY— LEGATEE. 

1.  A  legacy,  delivered  by  an  execator  to  a  legatee,  upon  the  entire  confi. 

dence,  sincerely  entertained,  that  the  assets  of  bis  testator  would  be 
sufficient  for  the  payment  of  debts,  but  which  proved  to  be  inadequate, 
without  default  in  the  executor,  may  l>e  recovered  in  equity.  Bttchwum 
vs.  Pue,  112. 

2.  A  mere  agreement  to  refund  does  not,  in  such  a  case,  affect  the  righti 

of  the  parties.    lb. 

8.  Payment  of  a  legacy,  voluntarily  made  on  a  mistaken  ground  of  fact, 
may  be  reclaimed,    lb, 

4.  Gratuitous  services  of  great  merit,  rendered  by  a  legatee  to  his  testator, 
do  not  constitute  the  legatee  a  purchaser  of  his  legacy.    lb. 

6.  A  general  legacy,  given  in  consideration  of  a  debt  due  the  legatee,  or 
relinquishment  of  any  right  or  interest  since  the  bequest,  is  not  made 
as  a  bounty,  but  as  purchase  money,  and  will  be  entitled  to  a  prefer- 
ence of  payment  over  other  general  voluntary  legacies.    Jb, 

6.  In  a  case  of  deficiency  of  assets,  all  specific  have  a  priority  in  payment 

over  general  legacies.  All  specific  legacies,  in  this  respect,  stand  on 
the  same  footing,  unless  testator  otherwise  intended.  Comith  vs.  WtU' 
son,  299. 

7.  All  debts  and  legacies  are  payable  out  of  personal  estate,  and  are  only 

chargeable  upon  real  estate  by  the  will,  either  by  its  express  terms  or 
necessary  implication  from  its  language.    lb. 

8.  Before  certain  legacies  became  due  and  payable  under  the  will,  the 

executor  and  his  co-residuary  legatee  entered  into  an  agreement  in 
writing,  under  seal,  by  which  they  bound  themselves  to  pay  interest 
on  said  legacies,  semi-annually,  from  the  time  they  became  due  until 
paid ;  the  principal  to  be  paid  by  the  executor  in  due  course  of  admin- 
istration.   Held, 
That  such  a  contract  cannot  impair,  destroy  or  change  the  rights  or 
priorities  of  other  creditors  or  legatees,  arising  under  a  due  course 
of  administration,  even  if  it  should  be  regarded  as  expressly  bind- 
ing the  obligors  to  pay  the  legacies  therein  mentioned.    Sietutrt 
vs.  Carr,  430. 

Sit  Will  and  Testament,  12, 13. 
Executor  and  Administbatobs. 
Oephans  Cottrt. 

LESSOR— LESSEE— LEASE. 

1.  On  the  11th  June,  1840,  N.  O.  leased  XoE.  if  O.  tigranUe  quarry,  known 
by  the  name  of  F.  R.  with  the  license  of  quarrying  and  getting  away 
stone,  for  the  term  of  six  years,  from  10th  November  following,  and 
the  lessees  went  into  possession.    On  the  25th  July,  1886,  B.  Sf  C. 
who  had  title,  leased  to  D.  all  their  estate  and  interest,  being  two- 
third  parts  of  all  tliai  lot,  within  the  farm  of  N.  O.  called  F.  R^t  for 
the  term  of  five  years,  which  before  the  action  brought^  cuK^e  ^o  £• 
4r  G.  by  assignment,  as  to  one-half.    The  metes  and  bouvkM^  iB  both 
leases  were  the  same.    In  an  action  by  N.  O.  for  the  reot  a      'Val^^^ 
1841,  under  the  lease  of  June,  1840.    Held:  ^^ 
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Ist.  That  the  lease  of  1886  was  a  grant  of  the  superficiea  of  the  soil, 
and  did  not  pass  a  right  to  the  quarry,  as  it  was  not  opened  at 
the  date  of  that  lease. 

2d.  That  this  case  is  not  one  of  conflicting  leases ;  the  deed  of  1886 
being  a  lease  of  the  surface  of  the  soil;  that  of  1840  a  lease  or 
license  to  quarry  stone. 

8d.  If  a  man  bath  land,  in  part  of  which  there  is  a  mine  open,  and 
he  leases  the  land,  the  lessee  may  dig  the  mine ;  as  the  mine  is 
open,  and  he  leases  all  the  land,  it  shall  be  intended  that  his  in- 
terest is  as  general  as  his  lease. 

4th.  Making  of  new  mines  is  waste,  unless  the  lease  is  of  all  mines 
on  the  land. 

6th.  A  declaration  in  a  lease  dated  in  1840,  that  a  quarry  "had  been 
recently,  or  a  short  time  ago,  possessed  and  worked  by  W,**  can- 
not be  understood  as  meaning  that  the  quany  was  opened  four 
years  previously.    Owinga  4r  GriJfUh  w.  Emery  if  GavU,  260. 
2.  A  condition  in  a  lease,  that,  upon  neglect  of  the  lessee  to  pay  the  rent, 

or  any  other  failure  to  perform  on  his  part,  the  lease  shall  cease  and 

determine,  does  not  render  the  lease  absolutely  void,  upon  the  defitolt 

in  performing  the  condition,  but  voidable  at  the  election  of  the  lessor; 

if  he  elect  to  waive  the  forfeiture,  the  lessee  is  bound,  as  though  there 

had  been  no  breach  of  condition.     WesUm  Bank  vs.  Kyle,  843. 

LEX  LOCI  CONTRACTUS. 
iSee  CONTBA.CT,  8. 

LIEN. 

1.  Where  the  debt  due  a  bank,  which,  by  its  charter,  is  not  bound  to  pennit 

a  transfer  of  its  debtor's  stock,  until  his  debts  are  paid,  is  barred  by 
limitations  at  law,  it  does  not  lose  its  lien  on  the  stock.  The  debt 
is  not  extinguished,  though  its  remedy  may  be  barred,  and  the  lien 
follows  the  debt.     Farmen  Bank  of  Maryland  vs,  Iglekari,  60. 

2.  If  the  debt  were  extinguished,  the  lien  would  be  lost    lb. 
See  Mechanics  Lien. 

LIMITATION  OF  ACTIONS. 

1.  Where  a  claim  would  be  barred  by  the  statute  of  limitations,  but  for  its 

revival  by  a  subsequent  promise  to  pay,  it  is  not  necessary  to  declare 
upon  the  new  promise.  Its  effect  is  to  revive  the  old,  onginal,  cause 
of  action,  by  removing  the  statutory  bar.  It  is  not  material  whether 
the  new  promise  be  absolute  or  conditional.  It  is  a  matter  of  evidence, 
not  of  pleading.  If  conditional,  it  must  appear  to  have  been  performed. 
Cruyva.  TbfiM,  82. 

2.  Where  a  debtor  promises  that,  if  allowed  a  little  time,  he  would  pay  all 

his  debts,  and  the  creditor  forbore  to  sue  for  two  years,  that  is  suffi- 
cient performance.    lb. 

8.  Whether  a  new  promise,  made  by  a  debtor  within  the  time  of  limita- 
tions, applies  to  the  original  debt,  is  a  fact  for  the  jury.    lb. 

4.  Before  the  court  can  grant  a  prayer  of  the  defendant — ^that  the  evidence 
offered  by  the  plaintiff  does  not  remove  the  bar  of  the  statute  of  limita- 
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tions — ^it  must  assume  the  truth  of  eveTy  fiict,  in  support  of  the  plain- 
tiff's claim,  which  the  jury,  under  the  testimony,  are  competent  to  find. 
lb. 

5.  To  remove  the  bar  of  the  act  of  limitations,  it  is  not  necessaiy  that  the 

creditor,  at  the  time  of  a  new  promise,  should  exhibit  the  evidence  of 
his  claim,  or  state  the  precise  nature  or  amount  thereof!  These  are 
facts  for  the  jury,  who  must  find  to  what  debt  or  claim  the  new  promise 
related.  If  the  plaintiff  shows  but  a  single  indebtedness,  it  may  apply 
to  that ;  and  then,  if  the  debtor  alleges  a  different  debt,  the  onus  of 
proving  it  rests  on  him.    lb. 

6.  A  suit  in  Chanceiy  abated  in  1838,  by  the  death  of  the  defendant.    The 

bill  of  revivor  was  not  filed  until  1843,  and  to  account  for  the  delay,  it 
was  alleged  and  proved  that  the  original  papers  were  lost  or  mislaid  in 
the  Chanceiy  office,  from  July,  1838,  to  September,  1848 ;  that  fre- 
quent searches  were  made  for  them  without  effect,  by  the  register  and 
solicitor  of  the  complainants,  and  that  the  bill  of  revivor  was  filed  as 
soon  as  they  were  found.    Htid, 
That  the  plea  of  limitations,  founded  upon  this  lapse  of  time,  would 
not,  under  these  circumstances,  bar  the  revival  of  the  suit,  even  if 
under  ordinary  circumstances,  such  a  defence  would  in  equity  be 
available.    SUuart  vs.  Carr  et  al,  480. 

7.  A  decree  of  the  Court  of  Chancery  upon  a  creditor's  bill,  finally  and 

conclusively  establishes  the  claim  of  the  complainant  creditor,  and  th6 
insufficiency  of  the  personal  estate  to  pay  the  same,  and  prevents  the 
running  of  limitations  against  the  claim,  as  a  simple  contract  debt. 
Griffith  Sf  Keys  vs.  JUigart  and  wife,  445. 

8.  Interest  will  not  be  chargeable  against  an  incorporation  on  dividends 

declared,  nor  will  limitations  run  until  demand  made.  State  vs.  Bait* 
and  Ohio  R,  R.  Co,  868. 

LOCATIONS. 

See  Ejxctmxnt. 

MANUMISSION. 

See  Nkoroxs  and  Slaves. 

MARSHALLING  OF  ASSETS. 

1.  If  a  creditor  having  two  funds,  to  which  he  may  resort  for  the  payment 

of  his  debt,  pursue  in  equity  the  fund  to  which  only,  another  creditor 
has  the  right  to  resort;  or  if,  under  the  like  circumstances,  he  proceed 
to  prove  his  debt  under  a  commission  of  bankruptcy,  equity  will  com- 
pel him  to  seek  payment  out  of  that  fund,  to  which  such  other  creditor 
had  no  right  to  resort    Comi$h  vs.  WUUon,  299. 

2.  But  if  one^of  the  funds  be  legal  assets,  and  the  other  equitable,  and  the 

creditor  is  pursuing  the  legal  assets,  equity  will  not  strip  him  of  his 
legal  rights,  marshal  the  assets,  and  oblige  such  creditor  to  seek  pay- 
ment out  of  the  equitable  assets.    lb, 

MAXIMS  AND  GENERAL  RULES  OF  LAW. 

1.  Chancery  will  ratify  an  act  when  done,  which  upon  a  previao^  upp'^ca- 
tion,  would  have  been  ordered.  Cwmmgluun  et  al  vs.  ScJ^^  gi  o^*  ^^* 
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MAYOR  AND  CITY  COUNCIL  OF  BALTIMORE. 

1.  The  legislature,  by  the  acts  of  1817,  ch.  148,  and  1838,  ch.  226,  conieired 

certain  powers  upon  the  corporate  authorities  of  the  city  of  Baltimore, 
in  relation  to  the  opening  and  widening  of  streets  in  said  city.    Held^ 
That  it  is  not  essential  to  the  validity  of  an  ordinance  of  said  corpo- 
ration, executing  the  powers  thus  conferred,  that  it  should  state 
or  indicate  the  act  in  execution  of  which  it  was  passed.  Methodut 
Prot.  CImrch  vi.  Mayor  and  C.  C.  of  Baltimore,  391. 

2.  If  no  power  be  stated  as  its  basis,  the  ordinance  will  be  regarded  as 

emanating  from  that  which  would  have  warranted  its  passage ;  and  if 
two  such  powers  exist,  it  may  be  imputed  to  either,  in  conformity  to 
which,  its  provisions  show  it  to  have  been  adopted.   Jb. 

8.  The  power  to  determine  whether  or  not  the  public  welfare  and  con- 
venience require  the  widening  of  any  particular  street,  is,  by  the  act 
of  1838,  ch.  226,  vested  exchuively  in  the  Mayor  and  CSiy  Council,  and 
whether  their  judgment  be  right  or  wrong,  is  no  subject  for  revision  or 
correction  in  a  court  of  equity.    lb. 

4.  When  notice  to  all  persons  interested  in  the  opening  or  widening  of  any 
street,  has  been  duly  given  by  publication,  as  required  by  the  act  of 
1888,  ignorance  thereof,  in  any  party,  can  afford  him  no  ground  for 
relief,  either  in  equity,  or  by  appeal  to  the  City  Court.    The  law  im- 
putes notice,  and  will  not  admit  testimony  to  disprove  it     /6. 

MECHANICS  LIEN. 

1.  No  mechanic,  in  virtue  of  the  act  of  1888,  has  a  lien  on  the  house  which 

he  has  built  or  repaired,  unless  he  has  filed  in  the  office  of  the  Clerk 
of  BaUimore  County  Court,  a  statement  of  his  demand,  and  in  that  state- 
ment has  given,  not  only  the  sum  du«,  but  also  the  nature  and  kind  of 
work  done,  and  the  kind  and  amouid  of  materials  furnished,  and  the 
time  when  the  work  was  done  and  materials  furnished.  Carmm  v«. 
WhxU,  17. 

2.  To  obtain  such  a  lien,  the  statement  filed  must  state  the  particulars  of 

his  demand,  the  items,  whereby  all  who  may  be  interested  can  ascer- 
tain not  only  the  amount  demanded,  but  the  correctness  and  reasona- 
bleness of  the  demand  itself.  lb, 
8.  These  statements,  when  filed,  must  be  explicit  and  comprehensive,  to 
protect  strangers  to  the  contract,  who  may  have  other  contracts  rela- 
ting to  the  same  property  or  liens  thereon,  from  fraud,  and  may  be 
required  by  the  party  at  whose  request  the  work  is  performed,    lb. 

MINES  AND  QUARRIES. 
See  Contract,  5,  6,  7,  9. 

MISTAKE. 

See  Contract,  3. 

MORTGAGOR  AND  MORTGAGEE. 

1.  The  mortgagor  can  by  no  acknowledgment  subsequent  to  the  mortgage, 
prejudice  the  interest  of  the  mortgagee;  and  hence  the  admission  in 
this  case  ought  not  to  have  been  received.    Carwn  ve.  White,  17. 

MUNICIPAL  CORPORATION. 

See  Mayor  and  C.  C.  or  Baltimore. 
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NAVIGATION— RIGHT  OP. 
Sei  Ejsctmsnt,  89. 

NEGROES  AND  SLAVES. 

1.  Upon  the  trial  of  a  petition  for  freedom,  the  petitioner  offered  in  evi- 

dence the  wiD  of  his  master — ^proof  of  his  identity,  and  his  right  to 
freedom,  according  to  the  terms  of  the  will.  The  defendant  then 
proved,  that  the  executors  took  upon  themselves  the  daty  of  adminis- 
tration ;  copies  of  their  letters  and  bond ;  inventoiy  of  the  personal 
estate,  including  the  slaves ;  debts  due  the  deceased ;  several  adminis- 
tration accounts  showing  ultimately  an  over-payment  by  the  executors, 
the  negroes  being  still  undisposed  of,  and  charged  to  them  at  the  ap- 
praisement. The  defendant  further  proved  an  order  of  the  OrphanB 
Court  directing  a  sale  of  the  balance  of  the  testator's  personal  estate, 
and  an  account  of  sales  of  negroes  returned,  including  the  petitioner, 
who  objected  to  the  admissibility  in  evidence,  of  the  accounts  of  the 
executor,  the  order  of  sale  of  the  Orphans  Court,  and  return  of  sales 
by  the  executors,  which  objection  was  overruled.  This  was  affirmed 
upon  appeal.     Comuh  vt.  WUUon,  299. 

2.  That  a  petitioner  for  freedom  is  the  same  person  mentioned  in  the  will  of 

a  testator,  declaring  him  free  at  a  certain  period,  that  he  was  the  pro- 
perty of  the  testator  at  the  time  of  his  death,  under  the  age  of  forty-five 
at  the  period  specified  for  his  manumission,  able  to  gain  a  sufficient 
maintenance,  will  not  authorize  the  court  to  instruct  the  jury  that  he 
is  entitled  to  freedom  where  an  insufficiency  of  personal  assets  to  pay 
creditors  appears,  there  being  no  evidence  of  the  value  of  the  testator's 
real  estate — no  means  by  which  the  jury  could  find  its  value — nor  any 
charge  upon  the  real  estate  of  the  testator  to  pay  debts,  either  upon 
the  true  construction  of  the  act  of  1796,  ch.  67,  or  the  will  of  the 
testator — ^nor  jurisdiction  to  enforce  a  charge  upon  the  realty  for  the  | 

payment  of  debts.    lb. 
8.  An  order  of  the  Orphana  Court  to  sell  the  balance  of  a  testator^s  personal 
estate,  which  included  negroes,  it  being  necessary  for  the  payment  of 
debts,  does  not  restrict  the  sale  of  manumitted  slaves  to  terms  for 
years.    76. 

4.  The  terms  in  a  will,  "  and  after  my  debts  and  funeral  charges  are  paid, 

I  devise  and  bequeath,"  in  legal  effect  at  common  law,  charge  the  real 
estate  of  a  testator  with  the  payment  of  debts,  in  the  event  of  there 
not  being  a  sufficiency  of  personal  estate  to  pay  them,  without  a  resort 
to  slaves  manumitted  by  the  will.    Jb. 

5.  But  in  Maryland,  since  the  act  of  1785,  ch.  72,  the  insertion  of  those 

words  in  a  will  are  immaterial  and  inoperative ;  that  act  renders  the 
real  estate  in  aid  of  the  insufficient  personalty,  equally  liable  for  the 
payment  of  debts,  whether  those  words  be  contained  in  the  wiU  or  not, 
or  whether  the  deceased  died  testate  or  intestate.  They  are  now  of 
almost  unmeaning  form,  and  rttrely  of  any  import.    Jb, 

6.  The  furnishing  slaves  manumitted,  with  a  place  of  residence  on  the 

testator's  property,  and  giving  some  of  them  annuities  by  the  wUl, 
does  not  conclusively  demonstrate  the  right  to  freedom  in  jUafvlo*^' 
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Neither  is  the  fact,  that  the  manumitting  tenns  are  in  strict  eonformity 
with  our  act,  conclusive  of  the  right  to  freedom.    lb. 

7.  By  the  act  of  1762,  ch.  1,  the  power  of  manumitting  alavea  by  last  will 

was  taken  away ;  the  prohibition  continued  until  a  few  years  before 
the  act  of  1796,  ch.  67,  which  latter  act  restored  the  right  permanently. 
16. 

8.  A  manumitting  clause  in  a  will  must  be  construed  in  connection  with 

the  acts  of  Assembly.    Jb, 

9.  Negroes,  by  wiU  declared  to  be  free  from  the  death  of  the  testator,  or 

at  any  future  time,  are  as  regularly  taken  possession  of,  and  held  in 
bondage  by  the  executor,  and  appraised  at  their  full  value,  as  slaves 
for  life,  and  returned  in  the  inventory  as  part  of  the  property  of  the 
deceased,  as  they  would  be,  if  no  clause  of  manumission  bad  been 
inserted  in  the  will.    lb, 

10.  If  a  petition  for  freedom  were  filed  by  such  manumitted  slaves,  no  court 
in  Maryland  would  award  their  freedom — and  thus  release  the  execu- 
tor— until  the  time  had  elapsed  within  which  the  creditors  were  warned 
to  bring  in  their  claims,  and  the  executor  was  required  to  settle  an 
account  of  his  administration  with  the  Orphans  court;  nor  then,  unless 
the  court  are  not  perfectly  satisfied  that  the  liberation  of  the  manumit- 
ted slaves  can  work  no  prejudice  to  creditors.    lb, 

IX.  The  design  of  the  legislature  in  declaring  in  the  act  of  1796.  that  manu- 
mission might  be  made  to  take  efiect  at  the  death  of  a  testator,  or  at 
any  other  period  limited  in  his  will,  was  not  to  indicate  any  priority 
in  regard  to  such  manumission,  but  to  put  an  end  to  a  doubt  which 
then  prevailed,  whether  a  deed  or  will  could  give  freedom  to  take  effect 
in  futuro.    lb, 

12.  If  a  testator  by  his  will  manumit  his  slaves,  without  naming  any  time  at 
which  they  are  to  be  free,  they  are  entitled  to  freedom  at  the  same  time 
with  those  declared  to  be  free  at  testator's  death,  and  the  same  infe- 
rences and  presumptions  in  their  favor.    lb. 

18.  The  act  of  1796,  ch.  67,  was  to  restore  a  power  taken  away  by  the  act 
of  1752,  ch.  1,  and  confer  on  a  testator  the  same  power  to  give  by  last 
will  and  testament  the  slave  or  his  services,  to  the  slave  himself,  that 
he  previously  enjoyed  of  making  such  a  bequest  to  any  other  person.  Jb, 

14.  In  the  event  of  a  deficiency  of  the  testator's  assets  for  the  pa3rment  of  his 

debts,  the  executor,  under  the  directum  of  the  Orphans  court,  may  if  the 
creditors  are  willing  to  delay  the  payment  of  their  claims,  hire  out  the 
manumitted  slaves,  until  the  hire  of  each,  as  a  specific  legatee,  shall 
raise  his  proportionate  contribution  towards  the  payment  of  debts;  or 
he  may  hU  the  manumitted  slaves  for  such  length  of  time  as  shall  be 
necessary  to  raise  the  amount  of  their  respective  contributions ;  or  in 
the  event  of  its  being  necessary  for  that  purpose,  he  may  sell  the  manu- 
mitted slaves  as  slaves  for  life.    lb, 

15.  Manumitted  slaves  are  the  proper  parties,  complainants,  to  proceed  in 

equity  to  enforce  a  charge  on  lands  for  the  payment  of  creditors,  and 
seek  a  sale  of  real  estate — ^the  proceeds  of  which  should  be  applied  to 
their  exoneration.    Equity,  however,  will  not  decree  freedom.    lb. 
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16.  The  manumitted  slave,  then,  by  the  executor's  assent  to  the  legacy  of 

freedom,  or  by  petition  in  a  court  of  law,  where  the  rights  of  creditor 
cannot  interpose  any  barrier,  may  have  his  freedom  aecured  by  judg- 
ment.   Jb. 

17.  The  bequest  of  freedom  to  a  slave,  is  a  legacy  within  the  meaning  and 

operation  of  the  act  of  1844,  ch.  237,  and  therefore  subject  to  the  tax 
iipposed  on  legacies  by  that  act.  State  w.  Doraey,  Ex*r  of  Worth- 
ington,3SS, 

NOTICE. 

See  ASSIGNMEKT,  S. 

Mayor  and  C.  C.  or  Baltimore,  4. 

Practice,  25. 

Practice  in  Chancery,  11. 

NUDUM  PACTUM. 
See  Contract,  10. 

NUISANCE. 

1.  When  a  plaintiff  may,  by  the  exercise  of  ordinary  care  and  diligence, 

avoid  an  injury  arising  from  a  nuisance,  erected  or  maintained  upon  a 
public  street  in  a  populous  city  by  the  defendant,  and  did  not  exercise 
such  care  and  diligence,  he  cannot  recover  damages  for  a  personal 
injuiy  arising  from  such  nuisance.  Under  such  circumstances,  he 
must  bear  the  consequences  of  his  own  folly.    Jrwin  vt,  Sprigg,  200. 

2.  An  area  intended  to  furnish  light  to  the  basement  of  the  defendant's 

house,  opened  in  the  pavement  of  a  public  street,  in  a  populous  city, 
is  a  public  nuisance  of  a  dangerous  character,  which  the  owner  of  the 
house,  when  it  was  erected,  and  all  subsequent  purchasers,  are  bound 
to  render  secure.  It  is  an  act  of  wrongful  negligence  not  to  protect  it 
from  persons  passing  through  such  public  street,  and  renders  the  pos- 
sessor of  the  house  liable  for  the  accidents  which  may  result  therefrom. 
lb, 
8.  It  is  DO  defence  in  such  a  case  that  the  area  was  open,  or  had  been 
opened,  before  the  defendant  became  the  possessor  of  the  property ; 
when  he  took  possession,  he  was  bound  to  guard  against  the  danger 
to  which  the  public  had  been  before  exposed.    Jb, 

ORPHANS  COURT. 

1.  In  the  event  of  a  deficiency  of  the  testator's  assets  for  the  pajrment  of 

his  debts,  the  executor,  under  the  direction  of  the  Orphane  court,  may  if 
the  creditors  are  willing  to  delay  the  payment  of  their  claims,  hire  out 
the  manumitted  slaves,  until  the  lUre  ofeach,  as  a  specific  legatee,  shall 
raise  his  proportionate  contribution  towards  the  payment  of  debts ;  or 
he  may  sell  the  manumitted  slaves  for  such  length  of  time  as  shall  be 
necessary  to  raise  the  amount  of  their  respective  contributions ;  or  in 
the  event  of  its  being  necessary  for  that  purpose,  he  may  sell  the 
manumitted  slaves  as  slaves  for  life.     Cornish  vs,  WUlson^  ^^. 

2.  Such  proceedings  of  the  Orphans  court  being  ez  parte^  tti  V  ^  aStei- 

wards  re-investigated,  either  at  law,  or  in  equity,    lb. 
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8.  An  order  of  the  Orphans  Court  to  sell  the  balance  of  a  te8tat<»r*8  penonal 
estate,  which  incladed  negroes,  it  being  necessaiy  for  the  payment  of 
debts,  does  not  restrict  the  sale  of  manumitted  slaves  to  terms  for 
years.    lb. 

4.  The  will  of  W,  H.  executed  on  the  16th  May,  1888,  was  admitted  to 
probate  on  the  18th  September  of  the  same  year.  The  appellees,  the 
executors  of  this  will,  afterwards,  on  the  20th  November  followiDg» 
offered  for  probate  a  deed,  duly  executed  and  recorded,  dated  the  Sth 
September,  1882,  by  which  their  testator  conveyed  to  the  appelleea, 
his  two  sons,  "one-half  of  all  the  personal  estate  of  which  he  might  die 
possessed.*'  In  June,  1889,  after  process  of  citation  to  all  jihrties  in- 
terested, the  Orphans  court  admitted  this  deed  to  record,  as  a  testm- 
mentaiy  paper.  On  the  20th  May,  1846,  the  appellant  and  his  tfaeo 
wife,  one  of  the  heirs  and  devbees  of  the  testator,  filed  in  said  Orphans 
court  a  petition,  praying  for  certain  reasons  therein  stated,  that  the 
probate  of  said  deed  might  be  revoked  and  vacated.  Upon  appeal  from 
the  order  of  said  court  dismissing  this  petition,  it  was  /f<2i,  that  this 
deed  was  not  a  testamentary  paper,  and  the  order  of  the  Orphans 
court  directing  it  to  be  recorded  as  such,  was  null  and  void.  J2o6^ 
vs.  ifoimofi,  468. 

8i€  EXBCUTOAS  AND  AdMINISTKATOBS. 

Trusts — ^Tbusteb,  and  G.  Q.  Tbust. 

PARTNERSBIP-.PARTNERS. 

1.  The  appellant  and  app^ee  entered  into  an  agreement  in  writing,  by 

which  the  former  agreed  to  employ  the  latter  as  salesman  and  clerk  in 
his  store,  and  allow  him  for  his  services,  one-fourth  of  the  net  profits 
of  the  business,  and  which  further  declared  "  that  thereby  the  said'* 
appellee  "  is  not  made  a  partner  in  trade  of  the  said"  appellant,  **but 
that  the  allowance  of  one-fourth  of  the  net  profits,  after  deducting  ex- 
penses,*' &c.  **  is  a  compensation  for  the  services  of  the"  appellee  <*in 
lieu  of  clerk  hire."    Held, 
That  this  agreement  is  conclusive,  to  show  that  the  parties  were  not 
partners,  inUr  ts,  and  however  the  appellee  may  be  held  liable  as 
to  third  persons,  he  has  none  of  the  rights  and  equities  of  an  actual 
partner, — and  therefore,  has  no  more  right  to  call  for  the  interpo- 
sition of  a  court  of  equity,  on  the  ground  of  lien,  than  any  other 
creditor  of  the  appellant.    Kerr  vs,  PoUer,  404. 

2.  If  he  performed  acts,  or  stood  by  and  saw  others  perform  them,  which 

would  render  him  liable  to  the  creditors  of  the  concern,  the  credit 
given  was  voluntaiy,  and  gave  him  no  other  equity  than  would  result 
to  any  other  person  who  should  become  responsible  for  the  appel- 
lant's indebtedness.  R, 
8.  There  being  here  no  controversy  between  creditors,  but  simply  whether 
the  appellee  was  the  actual  partner  of  the  appellant,  this  case  is  not 
analogous  to  the  case  of  sx  parte  Digby  and  ex  parte  Buckttony  in  88 
Eng,  C.  L.  Rep,  495.    Jb. 
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PATENT. 

See  Ejibctment. 

PERSONAL  ESTATE. 

1.  The  charter  of  the  BaUimore  and  Ohio  R.  R.  Oo.— act  of  1826,  ch.  123, 

sec.  18 — declares  tliat  the  shares  of  the  capital  stock  of  that  Company 
shall  be  considered  personal  estate,  and  exempt  from  the  imposition  of 
any  tax  or  burthen.    Mayor  and  C.  C.  of  Baliimore  vs,  Baltimore  and 
Ohio  R.  R,  Company,  288. 

2.  The  personal  estate  is  the  natural  and  primary  fund  for  the  pajrment  of 

debts  and  legacies ;  and  even  where  they  are  expressly  charged  upon 
the  real  estate  descending  or  devised,  the  real  estate  is  only  to  be  re- 
sorted to  as  an  auxiliary  fund,  after  the  personalty  has  been  exhausted. 
Comith  V8.  WilUon,  299. 

3.  All  debts  and  legacies  are  payable  out  of  the  personal  estate,  and  are 

only  chargeable  upon  real  estate  by  the  will,  either  by  its  express 
terms  or  necessary  implication  from  its  language.    lb. 

PLEAS  AND  PLEADINGS. 

1.  Where  the  court  is  called  upon  to  instruct  the  jury  as  to  the  law  arising 
on  the  facts,  this  impliedly  assumes  the  correctness  of  the  pleadings. 
Guy  vs.  Tarns,  82. 
See  Practice. 

PRACTICE. 

1.  The  plaintiffs,  on  the  21st  September,  1844,  filed  proceedings  in  Botii- 

nori  County  Court,  under  the  act  of  1888,  ch.  206,  to  establish  a  lien 
for  work  and  labor  done  upon  a  house  in  the  city  of  BaUimore,  at  the 
request  of  J.  The  claim  filed  showed  that  the  work  had  been  done 
between  May  and  September,  1844,  and  the  proof  qffered  in  support  of 
it  was  the  written  admission  of  J.  made  in  September,  1844,  that  the 
claim  was  correct.  It  appeared  that  in  July,  1844,  he  had  mortgaged 
this  property  to  W.  Held :  That  a  mortgagee,  in  such  a  case,  claim- 
ing the  property  sought  to  be  affected  by  the  plaintiffs,  may  appear 
to  and  defend  the  action.  This  proceeding  was  in  rem^  Carton  vs. 
White,  17. 

2.  The  trustees  of  the  debtor-mortgagor,  under  the  insolvent  laws,  might 

have  appeared  to  defend  the  equity  of  redemption.    lb, 
8.  Our  attachment  laws  do  not  expressly  authorize  a  claimant  of  property 
to  appear  to  an  attachment;  yet  claimants  are  permitted  to  inter- 
pose their  claim  against  a  judgment  of  condemnation.    Jb. 
4.  No  mechanic,  in  virtue  of  the  act  of  1838,  has  a  lien  on  the  house  which 
he  has  built  or  repaired,  unless  he  has  filed  in  the  office  of  the  Clerk 
of  Baltimore  County  Court,  a  statement  of  his  demand,  and  in  that  state- 
ment has  given,  not  only  the  sum  due,  but  also  the  nature  and  kind  of 
work  done,  and  the  kind  and  amount  of  materials  furnished,  and  the 
time  when  the  work  was  done  and  materials  furnished.    lb. 
6.  To  obtain  such  a  lien,  the  statement  filed  must  state  the  patticuVais  oC 
his  demand,  the  items,  whereby  all  who  may  be  interested  cai^  ascer- 
tain not  only  the  amount  demanded,  but  the  correctness  &   a  t^aS'^'^'^* 
bleness  of  the  demand  itself.    lb,  ^^ 
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6.  These  statements,  when  filed,  mast  be  explicit  and  comprehennve,  to 

protect  strangers  to  the  contract,  who  may  have  other  contracts  rela- 
ting to  the  same  property  or  liens  thereon,  from  fraud,  and  may  be 
required  by  the  party  at  whose  request  the  work  is  performed,    lb. 

7.  The  defendant,  with  others,  signed  an  instrument  of  writing,  promising 

to  pay  the  PresideiU  and  Managers  of  the  S.  and  G,  S.  BaU-road  Cb. 
the  sum  of  $50  for  every  share  of  stock  set  opposite  to  their  respective 
names,  in  such  manner,  &c.  as  should  be  determined  by  the  said  P. 
a7^d  M,,  pursuant  to  an  act  of  the  General  Assembly  of  Pemuyivama, 
A  verdict  was  taken  for  the  plaintiff  for  the  value  of  shares  subscribed 
for  by  the  defendant,  subject  to  the  opinion  of  the  Court,  upon  a 
statement  of  facts,  with  an  agreement  that  the  court  might  make  such 
inferences  from  the  facts,  as  a  jury  might.  At  the  time  of  the  sub- 
scription it  was  admitted  by  the  statement,  that  the  committee,  who 
obtained  it,  represented  to  the  defendant  that  T,  W.  Catud  stodc  would 
be  taken  at  par  for  any  subscriptions  to  the  Rail-road  Co.  The  de- 
fendants resided  in  Maryland,  and  were  ready  to  pay  in  Canal  stock. 
Held,  that  an  action  for  money  had  and  received  could  not  be  main- 
tained.   StDotara  R.  R,  Co.  vs.  Brwte,  41. 

8.  A  party  cannot  agree  upon  a  case  stated  which  admits  a  certain  fact,  and 

then  insist  that  the  proof  of  the  fact  is  not  competent,  as  that  it  was 
not  in  writing.    lb. 

9.  A  plaintiff  cannot  recover  in  aasumpsU  against  his  own  representation, 

upon  a  promise,  the  inducement  to  make  which  was  founded  upon 
such  representation.    Jb, 

10.  When  a  fact  is  admitted,  of  which  written  evidence  alone  was  compe- 

tent, and  the  admission  is  silent  as  to  the  nature  of  the  proof,  the  court 
will  not  infer  that  it  was  verbal,  nor  that  it  was  not  within  some  one 
of  the  exceptions  to  the  general  rule.    lb. 

11.  A  plaintiff  ought  not  to  disavow  the  act  of  his  agent,  in  an  action  brought 

to  enforce  the  contract  made  by  such  agent,    lb, 

12.  Where  the  defendant's  claim  was  $2,486  10,  and  his.  agent  intending 

to  pay  that  sum,  erroneously  and  unconsciously  paid  $8,806  10,  which 
payment  was  made  up  of  $1,006  in  small  notes  illegally  issued  by  the 
plaintiff,  and  $2,800  10  in  current  money,  the  defendant  received  the 
whole  as  money,  and  upon  immediate  demand,  refused  to  return  the 
small  notes,  or  the  over  payment.  In  an  action  for  money  had  and 
received,  the  plaintiff  may  show  the  error;  the  defendant  cannot 
defend  himself  upon  the  ground  that  the  small  notes  were  illegally 
issued.    Baltimore  if  Susquehanna  R.  R.  Co.  vs.  Faimce  if  Passmare,  68. 

18.  In  an  action  for  money  had  and  received,  any  thing  received  by  the 
defendant  as  money,  will  entitte  the  plaintiff  to  recover;  as  a  bond,  a 
note,  a  credit  in  account,  land  received  and  acknowledged  as  money, 
and  a  mixed,  erroneous,  payment  of  legal  and  illegal  notes — there 
being  circumstances  to  show  that  the  defendant  received  money  for 
the  illegal  notes.    lb. 

14.  Where  a  claim  would  be  barred  by  the  statute  of  limitations,  but  for  its 
revival  by  a  subsequent  promise  to  pay,  it  is  not  necessary  to  declare 
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upon  the  new  promise.  Its  effect  is  to  revive  the  old,  original,  cause 
.  of  action,  hy  removing  the  statutory  bar.  It  is  not  material  whether 
the  new  promise  be  absolute  or  conditional.  It  is  a  matter  of  evidence, 
not  of  pleading.  If  conditional,  it  must  appear  to  have  been  performed. 
Guyv9.  Tams,S2, 

15.  Whether  a  new  promise,  made  by  a  debtor  within  the  time  of  limita- 

tions, applies  to  the  original  debt,  is  a  fact  for  the  juiy.    lb, 

16.  Before  the  court  can  grant  a  prayer  of  the  defendant — ^that  the  evidence 

offered  by  the  plaintiff  does  not  remove  the  bar  of  the  statute  of  limita- 
tions—it  must  assume  the  truth  of  every  foct,  in  support  of  the  plain- 
tiff's claim,  which  the  jury,  under  the  testimony,  are  competent  to  find. 
lb. 

17.  To  remove  the  bar  of  the  act  of  limitations,  it  is  not  necessaiy  that  the 

creditor,  at  the  time  of  a  new  promise,  should  exhibit  the  evidence  of 
his  claim,  or  state  the  precise  nature  or  amount  thereof.  These  are 
facts  for  the  jury,  who  must  find  to  what  debt  or  claim  the  new  promise 
related.  If  the  plaintiff  shows  but  a  single  indebtedness,  it  may  apply 
to  that ;  and  then,  if  the  debtor  alleges  a  different  debt,  the  omu  of 
proving  it  rests  on  him.    Jb, 

18.  Where  the  court  is  called  upon  to  instruct  the  jury  as  to  the  law  arising 

on  the  facts,  this  impliedly  assumes  the  correctness  of  the  pleadings.  lb, 

19.  In  an  action  of  covenant,  the  defendant  pleaded  turn  ufiegit^  &c.  with 

liberty  to  give  in  evidence  any  matter  he  might  have  pleaded ;  pro* 
videdf  he  gave  notice  to  the  plaintiff  of  the  matter  of  such  evidence 
virithin,  &c. — not  having  given  the  notice,  the  cause  stood  under  the 
plea  filed.  Held :  That  in  such  action  under  that  plea,  a  parol  agree- 
ment by  which  the  time  of  performance  of  the  covenant  was  enlarged, 
is  not  admissible  in  evidence.  Franklin  Fire  Jnnarance  €h.  vi.  Ha- 
Tiall,  87. 

20.  A  contract  of  insurance  against  loss  is  one  of  indemnity.    The  right  to 

recover  is  commensurate  with  the  loss  actually  sastained.  Any  evi- 
dence a)nducing  to  show  the  loss  less  than  that  claimed,  would  be  ad- 
missible. The  doctrine  relative  to  mitigation  of  damages  has  no  appli- 
cation to  such  a  case.    lb, 

21.  In  an  action  of  covenant,  where  the  plaintiff  was  not  entitled  to  recover, 

unless  he  proved  that  the  property  insured  was  destroyed  by  fire ;  that 
notice  of  the  loss,  and  an  estimate  of  damage  sustained,  were  furnished 
the  underwriter,  according  to  the  terms  of  the  policy,  it  is  error  in  the 
County  Court  to  instruct  the  jury,  that  the  plaintiff  is  entitled  to  re- 
cover, in  such  a  form  as  to  take  from  them  the  consideration  of  the 
fact,  when  the  fire  occurred,  and  assume  the  day,  or  that  notice  of 
the  disaster  was  forthwith  communicated,  and  a  particular  account  of 
loss  furnished  to  the  company.    lb. 

22.  V.  Sf  D,  sued  S,,  and  declared  against  him  as  maker  of  a  note,  and 

upon  the  common  counts.  The  note  was  signed  by  N,  ^  M.y  paya- 
ble to  the  plaintiffs,  or  order,  and  across  the  back  of  it,  <$.  bad  written 
his  signature  in  blank.    The  plaintiffi  proved  that  th«  mffpa^^''^^*  ^' 
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4r  Jtf.,  was  written  by  8.,  and  that  be  was  a  paitner  of  that  finn. 
The  note  was  given  for  a  balance  due  by  N,  Sf  M.  to  the  plaintiib, 
upon  their  request,  who  had  asked  for  the  note  endorsed  by  8.  The 
defendant  proved  that  he  was  not  the  partner  of  N.SfM.,  but  their 
agent,  and  the  plaintiffs  knew  it.  The  plaintiflb  prayed  the  County 
Court  to  instruct  the  juiy,  that  if  they  believe  that  the  name  of  8. 
was  written  by  him  on  the  back  of  the  note  at  the  time  it  was  signed 
hy  N.  Bf  If.,  or  shortly  afterwards — that  then  the  defendant,  even  if 
he  were  not  a  member  of  the  firm  of  N,  ^  M.is  liable  in  this  action, 
and  the  plaintiffs  entitled  to  recover,  which  was  granted,  and  afiSnned 
upon  appeal.    StUlivan  vs.  VUdeU  if  Dempsey,  181. 

28.  The  defendant  8.  then  prayed  for  an  instruction,  that  if  the  joiy  should 
believe  that  the  plaintiffit  solicited  the  note  from  N»  ^  M,,  to  be  en- 
dorsed by  8.,  and  that  he  was  authorized  by  N.  if  M.  to  sign  their 
names  to  such  note,  and  after  writing  his  own  name  on  the  back  of 
said  note,  to  send  the  same  to  the  plainti^ ;  and  that  8.  did  sign  the 
.  name  of  N.  if  Jtf.  to  said  note,  and  wrote  his  name  on  the  back  of  the 
same  as  endorser,  as  requested  by  the  plaintifl^ — that  then  the  juiy 
cannot  find  for  the  plaintiffs,  as  the  defendant's  lialMlityis  not  that 
of  a  maker  of  said  note.  The  County  Court  refused  said  prayer, 
which  was  affirmed  upon  appeal.    lb. 

24.  The  construction  of  written  contracts  is  to  be  declared  by  the  court, 
and  not  submitted  to  the  finding  of  the  jury.  Emery  if  GauU  m. 
Oumgt,  191. 

26.  An  unaccepted  draft,  drawn  by  a  ^ni  party  upon  Afiurih,  was  endoised 
by  a  debtor  to  his  creditor  on  account  of  a  precedent  debt ; — accept- 
ance was  refused,  and  notice  given  to  the  drawer  by  the  holder — 
but  notice  was  not  given  to  the  debtor  endorser  for  some  months 
after  such  refusal.  In  an  action  by  the  creditor  against  the  debtor 
to  recover  his  precedent  debt,  the  defendant  cannot  defeat  the  action 
to  the  amount  of  the  draft,  by  insisting  that  the  holder  should  have 
sued  the  drawee,  who  had  funds  of  the  drawer  at  tlm  time  of  the  pre- 
sentation of  the  draft — the  drawer  being  sued  by  the  creditor,  who  still 
retained  the  draft    Brooks  vs,  Elgin,  254. 

26.  Refusal  to  accept  or  pay  a  draft,  established  by  oral  proof,  is  a  question 

of  fact;  whether  notice  of  such  refusal  was  given  within  a  reasonable 
time,  is  a  question  of  law.    16. 

27.  Whether  an  assignee  of  a  draft,  delivered  and  received  on  account  of  a 

precedent  debt,  has  or  has  not  used  due  diligence  in  endeavoring 
to  recover  the  sum  assigned  to  him,  from  parties  on  the  draft  liable 
to  the  assignor,  is  a  question  of  law.    R. 

28.  That  a  petitioner  for  freedom  is  the  same  person  mentioned  in  the  wiU  of 
'  a  testator,  declaring  him  free  at  a  certain  period,  that  he  was  the  pro- 
perty of  the  testator  at  the  time  of  his  death,  under  the  age  of  forty-five 
at  the  period  specified  for  his  manumission,  able  to  gain  a  sufficient 
maintenance,  will  not  authorize  the  court  to  instruct  the  juiy  that  he 
is  entitled  to  freedom  where  an  insufficiency  of  personal  assets  to  pay 
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creditors  appears,  there  being  no  evidence  of  the  value  of  the  testator's 
real  estate — ^no  means  by  which  the  juiy  could  find  its  value — nor  any 
charge  upon  the  real  estate  of  the  testator  to  pay  debts,  either  upon  the 
true  construction  of  the  act  of  1796,  ch.  67,  or  the  will  of  the  testator — 
nor  jurisdiction  to  enforce  a  charge  upon  the  realty  for  the  payment  of 
debts.  CornUJt  vs.  WiUton,  299. 
29.  Upon  a  petition  for  freedom  in  a  court  of  law,  no  evidence  of  the  value 
of  real  estate  can  legally  be  submitted  to  the  jury,  or  form  a  subject 
for  its  determination.  lb, 
80.  On  whom  the  burden  of  proof  rests  of  proving  the  amount  of  debts — a 
sufficiency  or  insufficiency  of  assets,  upon  a  petition  for  freedom. — Qr, 
lb, 

31.  In  a  court  of  law,  equitable  assets  has  no  legal  entity— are  of  no  value — 

not  recognized  by  it,  and  of  them  no  cognizance  can  be  taken.    R^ 

32.  Arrears  of  rent  due  a  landlord,  of  which  the  sheriff  had  notice  by  a  due 

warrant  of  distress,  before  sale,  cannot  be  retained  for  the  use  of 
such  landlord,  by  such  sheriff,  out  of  the  proceeds  of  the  goods  of  a 
stranger  levied  upon,  while,  on  the  demised  premises,  under  a  writ  of 
attachment,  to  compel  an  appearance  at  law,  the  same  goods  having 
been  duly  condemned,  and  afterwards  sold  by  fieri  faciaa,  under  the 
judgment  of  condemnation.  FUher  et  al  vs,  JofiMon,  854. 
Set  Ejectment— for  practice  in  that  action. 

Practice  iir  Court  of  Appeals  and  Chancery. 

PRACTICE  IN  CHANCERY. 

1.  After  decree  for  a  sale  of  real  property,  a  sale  reported  by  the  trustee, 
and  exceptions  filed  to  its  ratification  still  pending,  a  party  interested  in 
the  proceeds  of  sale  applied  to  the  Chancellor  for  an  injunction,  on  the 
ground  that  the  reported  purchaser,  without  the  sanction  of  the  court 
or  those  interested,  had  assumed  the  power  to  rent  the  property — and 
that  it  was  about  to  be  used  by  his  lessee.  The  object  of  the  injunction 
was  to  restrain  such  use.  Held,  that  as  it  was  not  alleged  that  the 
property  was  subject  to  waste  in  the  hands  of  the  purchaser,  or  his  les- 
see, or  that  its  preservation  was  endangered  by  the  disposition  which 
the  reported  purchaser  had  made  of  it — ^the  injunction  should  not  have 
been  granted.     Wagner  if  MarshdU  vt.  Cohen,  97. 

2.  A  contract  of  sale,  made  between  the  court  as  the  vendor  of  property, 

through  the  agency  of  a  trustee,  and  the  purchaser,  is  never  regarded 
as  consummated  until  it  has  received  the  sanction  and  ratification  of 
the  court    lb, 

8.  A  party  interested  in  the  proceeds  of  property  decreed  to  be  sold, 
although  his  right  in  the  property  is  merged  in  the  decree,  retains  such 
an  interest  as  will  enable  him  to  apply  to  the  court,  which  rendered 
the  decree,  to  protect  and  preserve  the  estate  from  injury  and  waste,  lb, 

4.  A  guardian  executed  a  conveyance  of  negroes,  by  way  of  indemnity,  to 
a  security  in  his  bond,  which  security  bequeathed  them  to  the  wards, 
according  to  their  respective  shares  and  interests  in  a  le»^^  TDiadft  V> 
them  by  their  grandmother,  and  as  a  full  equivalent  f^^,  ^e  ts^^^*^ 
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they  were  entitled  to  receive  from  her.  Upon  a  bill  to  compel  the 
guardian  to  account,  and  for  a  partition  of  the  negroes,  the  complain- 
ants were  held  bound  to  prove  the  number  of  wards  among  whom  the 
property  was  to  be  divided,  or  interested  in  the  legacy.  HQUary  vs. 
Hurdle,  105. 
6.  A  complainant  is  not  confined  to  the  specific  relief  asked  for  in  his  bill — 
but  he  cannot  obtain  relief  in  opposition  to  its  allegations.    Jb. 

6.  A  party  cannot  in  his  bill  claim  of  his  guardian,  and  at  final  hearing 

insist  that  the  answers  of  other  defendants  entitle  him  to  abandon  the 
claim  against  the  guardian,  and  prefer  the  same  claim  against  co-lega- 
tees.   To  do  this,  he  must  amend  his  bill.    lb, 

7.  In  a  contest  between  an  executor  and  a  specific  legatee,  it  appeared  that 

the  former,  before  the  settlement  of  his  accounts,  had  delivered  to  the 
latter  the  personal  property,  devised  to  her  upon  an  agreement  on  her 
part  to  refund,  if  it  should  turn  out  that  there  was  a  deficiency  of  other 
assets  to  pay  debts.  The  personal  assets  and  some  real  estate,  devised 
to  be  sold  for  payment  of  debts,  proved  insufficient,  when  the  legatee 
was  decreed  to  refund.  As  between  such  parties,  the  court  refused  to 
entertain  the  question — whether  the  testator  intended  to  chaige  other 
portions  of  his  real  estate,  which  he  had  also  devised  to  other  parties, 
with  the  payment  of  his  debts.    Bwhanan  vc.  Pve,  112. 

8.  If  it  were  the  intention  of  the  testator  to  exempt  his  personal  estate  firom 

the  payment  of  debts,  the  specific  legatee  of  such  estate  might  be  sub- 
rogated to  the  rights  of  creditors,  and  claim  to  be  reimbursed  by  the 
devisees  of  the  realty.  A  biQ  for  that  object  might  still  be  filed  by  the 
legatee,  when  the  interpretation  of  the  will,  as  to  that  question,  would 
be  determined.    lb. 

9.  It  is  not  necessary  for  a  trustee,  in  his  published  notice  of  sale  under  a 

decree,  to  state  tiie  names  of  the  parties  to  the  suit  in  which  the  decree 
was  passed;  nor  the  several  deeds  creating  incumbrances  on  the  pro- 
perty offered  for  sale.     Chmfdnghatn  et  al  os.  Schley  et  al,  207. 

10.  A  decree  directed  that  the  real  estate  of  J,  deceased,  in  the  proceedings 
mentioned,  or  so  much  as  may  be  necessary  to  pay  his  debts,  be  sold ; 
and  although  it  does  not  say  in  terms,  that  the  title  of  the  parties  to  the 
suit  should  be  sold,  still  a  sale  under  the  decree  would  pass  such  titie.  16. 

U.  A  notice  of  sale,  which  states  that  by  virtue  of  a  decree  of  the  Court  of 
Chancery,  there  will  be  sold  certain  real  estate,  naming  the  tracts, 
giving  their  locality,  of  which  /.  died  seized  and  possessed,  ia  a  notice 
that  there  must  be  parties  to  the  decree, — and  in  the  absence  of  evi- 
dence, that  competition  in  the  purchase  was  prevented  by  the  character 
of  the  notice,  or  that  the  sale  was,  in  auy  respect,  prejudiced  thereby : 
a  sale  under  such  notice  should  not  be  vacated.    lb. 

12.  A  defendant  in  a  cause,  under  such  a  decree,  cannot  object  that  the  trus- 
tee did  not,  in  &ct,  sell  the  interest  of  the  parties  to  the  suit,  but  only  of 
one  of  them.  Such  an  objection  might  come  from  a  purchaser,  who 
is  alone  injured  by  it.    lb. 

IS.  Where  a  defendant,  whose  titie  is  decreed  to  be  sold,  knows  of  any  &ct 
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which  would  disperse  a  cloud  on  the  title  decreed  to  be  sold,  and  omits 
to  communicate  it  to  the  trustee  in  due  time,  it  does  not  become  him, 
when  a  sale  has  been  made,  to  interpose  it  as  an  objection  to  the  rati- 
fication of  sale  against  purchasers.    lb. 

14.  VHien  a  sale  is  objected  to  on  the  ground  of  inadequacy  of  price,  which 
may  be  traced  to  doubts  about  the  title,  it  becomes  material  to  inquire, 
whether  the  trustee  might  not,  by  reasonable  efforts,  have  removed  the 
cloud.    lb. 

16.  Where,  fW>m  the  nature  of  the  doubt,  no  diligence  on  the  part  of  the 
trustee  could  remove  it,  he  may  proceed  to  a  sale,  and  the  parties  may 
refer  its  solution  t6  the  judgment  of  the  court,    lb. 

16.  Where  a  sale  reported  was  of  a  private  sale,  made  for  a  much  larger  sum 

than  could  be  obtained  at  an  offer  at  public  sale,  duly  made  by  a  trus- 
tee, inadequacy  of  price  is  no  objection  to  the  private  sale.    lb. 

17.  An  event  which  happens  subsequent  to  a  reported  sale,  and  which,  in 

the  opinion  of  many  persons,  has  enhanced  the  value  of  the  property 
sold,  ought  not  to  affect  such  reported  sale.    lb. 

18.  In  Andrews  Vf.  Scotton,  2  Bland,  643,  it  was  decided,  "  that  if  a  trustee 

directed  to  seQ  by  decree  at  a  public  sale,  sell,  at  private  saJe,  the 
sale  will  be  confirmed,  if  satisfactory  reasons  are  given  for  so  doing, 
and  no  objection  is  made.**  These  latter  words  mean  objections  of 
sufficient  force,  to  outweigh  the  reasons  given  by  the  trustee  for  devi- 
ating firom  the  terms  of  the  decree.    lb. 

19.  Where  a  trustee  did  not  undertake  to  sell  at  private  sale  until  a  fruitless 

effort  had  been  made  at  public  sale,  according  to  the  terms  of  the  de- 
cree, and  even  after  such  failure  kept  the  property  in  the  market  by 
advertisements  offering  it  at  private  sale,  and  procured  a  greater  price 
at  private  than  he  had  been  offered  at  public  sale — ^the  court  will  not 
consider  his  conduct  a  substantial  deviation  from  the  decree,  but  only 
one  offered  from  necessity.    lb, 

20.  Chancery  will  ratify  an  act  when  done,  which  upon  a  previous  applica- 

tion, would  have  been  ordered.    Jb. 

21.  Whilst  the  Chancellor  would  consider  it  his  duty  to  vacate  sales  made 

by  officers  of  his  appointment,  under  the  influence  of  error,  fraud,  mis- 
representation, or  injurious  mistake,  still  it  would  be  fatal  policy  to  be 
astute  in  finding  out  objections  to  them.    lb. 

22.  Where  a  trustee's  bond  is  not  stamped,  but  was  filed  and  approved  by 

the  Chancellor,  and  the  trustee  proceeded  to  make  the  sale  as  de- 
creed— this  is  not  a  ground  for  vacating  the  sale ;  but  the  Chancellor, 
on  application,  will  require  the  trustee  to  file  a  new  bond.    lb. 
28.  If  a  party  interested  in  real  property,  decreed  to  be  sold  by  a  trustee  of 
the  Court  of  Chancery,  should  apply  to  such  trustee  to  know  at  what 
sum  he  intended  limiting  the  sale,  and  was  informed, — and  if  a  few 
minutes  before  the  sale,  the  trustee  were  to  inform  such  party  thai  bia 
limit  was  several  thousaikl  dollars  less,  and  in  consequ^^^e  ^*eieo£, 
the  interest  of  such  party  had  been  prejudiced,  the  couw*  -^o^^  ^^^ 
ratify  a  sale  at  such  lesser  sum.     Cofien  vs.  Wagner,  Z^ 
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24.  Where  property  was  offered  for  sale  under  a  decree  on  a  Sabtrday,  the 

Sabbath  of  a  party  interested,  and  who  was  prevented  thereby  from 
making  arrangements  to  purchase  the  same,  and  he  knew  of  the  day 
fixed  for  sale  several  weeks  before  it  took  place,  it  was  his  duty  to 
have  applied  to  the  trustee  to  change  the  day.  Omitting  to  do  this,  his 
failure  must  be  regarded  as  a  waiver  of  all  objection  to  the  day  of  sale 
as  being  his  Sabbath,  and  he  must  abide  the  consequences  of  his  own 
omission.    lb, 

25.  The  practice  of  opening  the  biddings  upon  a  Chanceiy  sale  upon  a  mere 

offering  of  an  advance  upon  the  porchaser's  bid,  has  not  been  adopted 
in  this  State.    lb, 

26.  Mere  inadequacy  of  price  in  a  Chanceiy  sale  correctly  conducted,  is  not, 

of  itself,  sufficient  ground  for  vacating  the  sale,    lb, 

27.  A  fair  sale  of  property  for  $18,000,  alleged  to  be  well  wortii  $15,000  or 

$20,000,  will  be  ratified.  There  was  proof,  however,  in  this  case  that 
extensive  repairs  were  necessary  to  place  the  houses  in  good  condition. 
lb. 

28.  A  sale  made  in  conformity  to  the  decree  will  not  be  set  aside,  or  its  rati- 

fication  refused  for  mero  inadequacy  of  price,  unless  the  court  believe 
that  such  inadequacy  was  the  result  of  fraud,  surprise,  mistake,  or 
unfairness  in  the  sale,    lb, 

29.  Inadequacy  of  price  is,  for  the  most  part,  regarded  as  the  inducement  to 

the  action  of  the  court,  after  the  establishment  of  a  cause  deemed  suf- 
ficient to  warrant  its  nullifying  interposition.    lb, 

80.  Whero  a  stranger  called  on  the  trustee  of  a  court  about  to  offer  property 
at  public  sale,  and  inquired  what  was  his  limit  of  sale,  and  was  in- 
formed from  $12,000  to  $15,000,  and  the  stranger  said  he  would  give 
$13,000,  or  find  a  purchaser  at  that  sum;  and  the  auctioneer,  the  agent 
of  the  trustee,  casually  heard  in  a  conversation  between  by-standers, 
that  either  W.  or  the  trustee,  remarked  that  W,  would  give  $18,000 
for  the  property.  The  auctioneer  then  said  to  his  clerk,  who  was  in 
fact  conducting  the  biddings,  "you  have  a  bid  of  $13,000'* — ^the  par- 
chaser's  name  not  being  announced — and  the  clerk,  after  crying  the 
property  for  some  time,  receiving  no  advance  upon  the  bid  from  the 
company  assembled,  struck  off  the  property  to  TV.  who  agreed  thereto. 
Held,  that  whether  the  bid  was  made  by  W,  or  by  some  other  person 
acting  for  him,  was  immaterial.  It  is  not  necessaiy  or  usual  to  an- 
nounce the  name  of  the  bidder,  nor  is  it  necessaiy  to  be  known,    lb, 

31.  A  communication  of  the  trustee's  limit  as  to  price,  made  by  him  to  the 
auctioneer  employed  to  make  a  sale,  and  if  he  got  no  bid  above  that,  to 
strike  it  off  to  W,'ib  no  objection  to  a  sale.  It  does  not  prevent  any 
person  from  bidding  a  lai|^r  amount,  and  such  a  course  does  not  make 
it  a  private  sale — ^but  in  form  and  substance,  it  is  a  public  sale.    lb, 

82.  Inadequacy  of  price  may  be  so  gross  and  inordinate  as  to  furnish  evi- 
dence of  fraud  or  misconduct  in  a  tnistee,  such  as  would  vitiate  his 
sale.    lb, 

38.  A  guardian  may  be  responsible  to  his  ward  as  l>ailiffj  or  guardian  before 
he  bonds ;  but  in  such  a  case,  the  bill  should  charge  an  entry  on  tlie 
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ward's  estate,  and  perceptioD  of  profits  before  he  bonded.    Magruder 
and  wife  vt,  DamaU  and  vfifty  269. 
34.  But  where  the  bill  is  framed  in  reference  to  his  duty  as  guardian,  deriv- 
ing his  authority  as  such  from  his  appointment,  the  account  should  be 
taken  from  the  date  of  his  bond.    lb. 

85.  When  it  is  claimed  to  charge  a  guardian  with  perception  of  rents  and 

profits  before  he  bonded,  as  well  as  after,  and  there  were  no  allega- 
tions in  the  bill  on  the  subject  of  profits  before  his  appointment,  that 
question  is  not  in  issue  in  the  cause.    lb. 

86.  So,  where  a  widow  administered  upon  her  ftnt  husband's  estate,  her 

ucond  husband  cannot  be  made  responsible  for  receipts  prior  to  his 
marriage,  without  she  is  a  party  to  the  bill,  and  those  receipts  put  in 
issue  by  proper  allegations.    Jb. 

87.  The  testimony  of  but  one  witness  is  clearly  insufficient  to  overthrow  the 

responsive  and  positive  denials  of  an  answer.  Methodist  Prot,  Church 
V9.  Mayor  and  C.  C.  of  Bait.  391. 
38.  The  auditor  allowed  the  trustees  five  per  cent,  commission  upon  certain 
rents  of  the  trust  estate,  collected  by  them  in  person,  and  one-half 
per  cent,  on  others,  for  collecting  which,  they  had  previously  paid 
an  agent  seven  and  a  half  per  cent,  and  rejected  their  claim  for  a 
solicitor's  fee,  paid  for  preparing  their  answer  in  this  cause.  Held, 
that  these  allowances  and  this  rejection  were  properly  made.  Wil- 
tianu  and  Prentise  vt.  Mosher,  454. 
See  Court  or  Chancert. 

PRACTICE  IN  THE  COURT  OF  APPEALS. 

1.  Upon  an  appeal  under  the  act  of  1885,  ch.  3S0,  from  the  granting  of  an 

injunction  only,  this  court  is  confined  to  the  case  made  by  the  bill  or 
petition.  It  does  not  examine  the  answer.  Wagner  and  Marshall  ve. 
Cohen,  97. 

2.  The  necessity  of  filing  an  answer  is  imposed  upon  the  defendant,  as  one 

of  the  conditions  on  which  his  right  to  appeal  depends.  The  object 
of  the  act,  in  such  requisition,  was  to  prevent  dela/.    lb. 

3.  Where  the  court  reverses  the  judgment  of  the  County  Court  for  error 

in  instruction  as  to  a  question  of  variation  of  the  compass,  and  per- 
ceives that  by  no  allowance  for  such  variation  which  the  jury  could 
rationally  have  made,  the  merits  of  the  controversy  could  be  affected, 
it  will  not  award  a  procedendo.     WiUon  el  al  vt.  Inloet  et  al,  121. 

4.  The  court  will  not  issue  a  procedendo  on  reversal  of  a  judgment,  where 

tliey  perceive  from  written  evidence,  as  a  receipt,  that  the  plaintifis 
cannot  ultimately  recover.    Emery  if  Gault  vs.  Owingt,  191. 

5.  The  court  will  not  reverse  a  decree,  on  the  ground  of  error  committed 

in  the  mode  of  averaging  proof,  when  assured,  that  the  whole  evidence 
in  the  cause  fully  justified  the  credits  allowed  in  relation  to  the  sub- 
jects affected  by  such  average.    Magruder  and  wife  vs,  J^atnoXL  omd 
trife,  269. 

6.  Where  the  entire  estate  in  the  hands  of  a  guardian  is  tvrv^  taot^  ^"^^ 

necessaiy  to  pay  expenses,  proper  and  necessaiy  to  v^    4^^^^  *^' 
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which  were  made,  the  court  will  not  reyerse  a  decree,  to  enable  them 
to  charge  the  guardian  with  a  greater  sum  by  way  of  interest.    /6. 
7.  Where  the  allowance  of  that  rate  of  commission  ezhauated  the  bal- 
ance for  which  the  Chancellor  decreed,  this  court  revexsed  the  decree, 
with  costs,  and  dismissed  the  bill.    lb, 

PRINCIPAL   AND    SURETY. 

1.  Where  three  parties  were  responsible  as  sureties  upon  a  promiasoiy 

note,  and  upon  a  difference  arising  as  to  the  extent  of  their  several 
liabilities,  it  was  agreed  that  the  note  should  be  renewed — one  being 
maker,  and  the  two  others  endorsers ;  the  latter  endorser  being  security 
for  the  first.  The  executor  of  the  maker  having  paid  the  note,  omitted 
to  present  his  claim  to  such  last  endorser  until  the  estate  of  the 
first  endorser,  which  was  amply  sufficient  to  pay  his  liability,  was 
settled  up ;  and  when  no  recourse  could  be  had  against  it — Held,  that 
the  latter  endorser  was  discharged.    Dorsey  vf.  Wayman,  59. 

2.  The  last  endorser  on  a  promissory  note,  who  was  the  security  for  a 

prior  endorser,  does  not  lose  his  claim  against  his  immediate  principal, 
by  continuing  to  endorse  renewals  of  the  note,  which  fell  due  after 
his  principal's  death.    lb. 

PROCEDENDO. 

See  Practice  in  Coctrt  of  Appeals. 

PROMISSORY  NOTE. 

See  Bills  of  Ezchanob  and  Promissort  Notes. 

PURCHASER. 

1.  If  the  purchaser  has  not  assumed  the  responsibility  of  protecting^  the 

property  by  taking  possession  of  it,  any  loss  that  may  be  sustained  by 
its  injury  or  deterioration  in  the  interval  between  the  sale  and  final 
ratification,  falls  upon  the  vendor.  Still  it  gpives  to  the  purchaser  an 
inchoate  and  equitable  title  which  becomes  complete  by  the  ratification 
of  the  court.     Wagner  4r  Marshail  ve,  Cohen,  97. 

2.  A  ratification  retroacts,  and  the  purchaser  is  regarded,  by  relation,  as  the 

owner  from  the  period  of  sale.  He  is  entitled  to  the  intermediate  rents 
and  profits ;  cannot  escape  from  the  sale,  because  disadvantageous,  and 
is  bound  to  pay  interest  on  the  purchase  money  from  its  date.    lb. 

8.  Possession  obtained  by  a  purchaser  from  a  trustee  acting  under  a  decree, 
though  before  ratification,  is  not  unlawful.    lb, 

4.  Where  a  sale  under  a  decree  is  vacated,  the  purchaser,  having  been  let 
into  possession  by  the  trustee,  and  enjoyed  the  use,  is  responsible  for 
rents  and  profits.    lb. 

See  Trustee's  Sales. 

RENTS  AND  PROFITS. 
See  Purchaser,  4. 

REPLEVIN. 

1.  The  owners  and  consignors  of  certain  packages  of  goods  took  from 
S.  4r  Co.  common  carriers  in  the  city  of  Phila.  a  receipt,  by  which 
said  carriers  agreed  to  forward  said  goods,  directed  to  the  owners  at 
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"Gtorgetown,  Ky.**  frum  the  former  city  to  Cumberland,  and  there 
deliver  the  same  to  the  four-day  line  agent.  Upon  the  back  of  this 
receipt,  the  consignors  afterwards  wrote  and  signed  the  following  en- 
dorsement :  **  MestTM.  Green  4r  Co,  at  Cumberland,  deliver  the  goods  on 
the  within  receipt  for  four-day  line  to  Duncan,  Calhoun  if  Co,**  and 
delivered  the  same  to  said  D,  C,  4r  Co,  G,  4r  Co,  to  whom  this  endorse- 
ment was  directed,  resided  in  Baltimore,  and  were  common  carriers, 
and  as  such,  were  in  the  habit  of  forwarding  goods  sent  by  8,  4r  Co. 
from  Phila,  to  BaUimore,  through  to  Cumberland,    Held, 

That  the  delivery  of  this  receipt,  with  its  endorsement  to  D.  C,  Sf 
Co,  by  the  appellants,  and  an  exhibition  thereof  by  them  to  6.  4r 
Co.  the  appellees,  though  accompanied  by  a  tender  to  pay  the 
charges  due  on  said  packages,  did  not  give  the  appellants  the  right 
to  maintain  an  action  of  replevin  for  the  goods.  Duncan^  Cal- 
houn 4r  Co.  vs.  Green  4r  Co,  478. 

REVENUE  OF  THE  STATE.     ' 
See  Taxes. 

SLAVES. 

See  Negross  and  Slaves. 

SPECIFIC  EXECUTION  OF  CONTRACTS. 

1.  W.  4r  H.  agreed  in  writing,  signed  by  them,  that  W.  had  sold  to  H, 
"  all  that  part  of  a  tract  of  land,  called  R.,  lying  adjoining  the  turnpike 
road  near  where  P.  now  lives,  at,  &c. — ^we  having  Ibis  day  settled  our 
other  business  without  including  the  sale  for  this  land,  we  make  this 
memorandum  to  save  trouble  in  case  of  accident  to  either  of  us." 
Held: 

That  this  agreement  contained  no  sufficient  description  of  the 
land  sold ;  the  bounds  and  quantity  are  both  uncertain  and  indefi- 
nite, and  could  not  be  enforced  any  further  than  as  admitted  by  H. 
Doruy  vt.  Wayman,  59. 
STAMP. 

See  Trustee's  Sales,  13. 

STATUTE  OF  LIMITATIONS. 
iSm  Limitation  of  Action. 

SUBROGATION. 

See  Practice  in  Chancery,  8. 

SURVEY  AND  SURVEYOR. 

See  Ejectment. 
TAXES. 

1.  In  8  Howard**  Rep.  18:),  the  Supreme  Court  of  the  United  Stales  say  of  a 
franchise  for  banking  when  bought,  "  the  price  is  paid  for  the  use 
of  the  privilege  whilst  it  lasts,  and  any  tax  upon  it  would  substantially 
be  an  addition  to  the  price.**  If  by  this  was  meant  a  special  legulaithe 
charge  or  imposition  upon  the  franchise,  the  correctness  of  the  principle 
could  not  be  denied ;  and  if  it  meant  a  special  tax,  technicajihi  SP^°^' 
ing,  levied  for  the  support  of  the  government  of  ^(nylQ^3  Vt  "^^^^^^ 
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8.  In  this  case  the  devise  is  immediate :  those  entitled  to  the  devised  pre- 

mises hecame  so  entitled  as  soon  as  the  testator  died.  The  deseriptioii 
of  the  persons  to  take»  is  general;  and  only  those  who  can  take  at  the 
time  of  the  testator's  death,  came  within  the  description.    lb, 

4.  This  devise  comprehended  all  persons  answering  the  description  at  the 
time  of  testator's  death.    lb, 

6.  The  owner  of  the  fee  on  which  a  stone  quany  was  situate,  having  mort- 
gaged and  leased  the  quany,  devised  it  to  his  son,  and  directed  "  that 
the  rents  arising  from  the  qaarry  he  applied  to  discharge  the  incum- 
brances on  the  same."  Held,  that  the  rents  due  at  the  testator's  death 
passed  to  the  son  of  the  deceased,  for  the  purpose  of  paying  the  incum- 
brances.   Emery  4r  Gavli  vt.  Owingi,  191. 

6.  That  the  clause  of  the  will  did  not  separate  the  rents  from  the  reversion. 

Jb. 

7.  If  the  application  of  the  rents  had  been  directed  to  the  payment  of  tiie 

testator's  debts,  irrespective  of  the  lands  out  of  which  they  issued,  the 
implication  of  a  devise  of  the  rents  to  the  testator's  executor  could  not 
have  been  repelled.  16. 
&.  A  devise  of  land  to  be  sold  by  one's  executors  at  a  specified  sum, 
and  if  it  will  not  sell  for  that,  not  to  be  sold,  does  not  constitute 
a  charge  on  it,  or  its  proceeds,  for  the  payment  of  debts.  ConUik  m. 
WUlton,  299. 

9.  The  terms  in  a  will,  **  and  after  my  debts  and  funeral  charges  are  paid, 

I  devise  and  bequeath,"  in  legal  effect  at  common  law,  charge  the  real 
estate  of  a  testator  with  the  payment  of  debts,  in  the  event  of  there 
not  being  a  sufficiency  of  personal  estate  to  pay  them,  without  a  resort 
to  slaves  manumitted  by  the  will.    lb, 

10.  But  in  Maryland,  since  the  act  of  1785,  ch.  72,  the  insertion  of  those 

words  in  a  will  are  immaterial  and  inoperative ;  that  act  renders  the 
real  estate  in  aid  of  the  insufficient  personalty,  equally  liable  for  the 
payment  of  debts,  whether  those  words  be  contained  in  the  will  or  not, 
or  whether  the  deceased  died  testate  or  intestate.  They  are  now  of 
almost  unmeaning  form,  and  rarely  of  any  import.    16. 

11.  In  the  case  of  Fenuidc  vt.  Chapman,  9  Peters,  461,  if  those  words  do 

make  the  debts  of  the  testator  a  eftorge  upon  the  realty,  still  it  does  not 
follow  that  it  is  primarily  applicable  to  their  payment    16. 

12.  The  natural  presumption,  as  to  eveiy  testator,  unless  the  contraiy  appears 

on  the  face  of  the  will,  is,  that  all  his  devises,  bequests  and  diiee- 
tions,  shall  be  gratified  and  conformed  to.  He  assumes  himself  to  be 
in  a  condition  to  make  them;  none  have  any  preference,  except  by  his 
intent.  He  is  presumed  to  know  the  established  principles  of  con- 
struction, lb, 
18.  All  debts  and  legacies  are  payable  out  of  personal  estate,  and  are  only- 
chargeable  upon  real  estate  by  the  will,  either  by  its  express  terms,  or 
necessary  implication  from  its  language.    lb. 
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14.  An  intention  on  tiie  part  of  t  testatcHr  to  charge  his  real  eitate  with  the 

payment  of  debts,  and  exonerate  specific  legacies  from  that  liability, 
does  not  result  from  the  nature  of  manumission  granted  by  his  will.  id. 

15.  Unless  there  are  words,  not  express,  but  tantamount  to  express,  so  as  to 

afford  demonstration  plain,  that  the  personal  estate  is  intended  to  be 
given  as  a  specific  legacy,  and  exempt  from  the  payment  of  debts,  it 
shall  be  taken  subject  to  them,    lb. 
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